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870 
870 
870 
870 
870 
870 
870 
1057 
978 


I  569  • 
i  670  . 
I  571  * 
6  572  , 
6  678  . 
6  574  . 
i  576  ; 
6  577  . 
6  578  . 
§  579  . 
6  680  • 
i  581  . 
i  682  . 
§  583  . 
6  684  . 
6  585  . 
6  586  • 
I  587  • 
i  688  . 
§  589  . 
i  590  . 
6  591  • 
6  592  . 
6  593  . 
6  594  . 
6  595  . 
6  596  . 
6  597  . 
«  598  . 
6  599  . 
§  600  . 
i  601  . 
§  602  . 
§  608  . 
I  604  . 
§  605  . 
fi  606  . 
§  607  . 
§  608  . 
6  609  . 
§  610  . 
§  611  . 
I  612  . 
I  618  . 
I  614  . 
i  616  . 


ft 

§ 
ft 
ft 
ft 
ft 
ft 


ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
6 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 
ft 


870 
862 
851 

861 

863 

855 

886 

887 

854-6-7 

469 

858 

888 

888 

875-6 

875-6 

877 

870-72 

881-2 

250 

227 

885 

890 

870-1 

881 

891-2 

894 

895 

898 

896 

897-900 

901 

902 

904 

925 

911 

912 

913 

914-915 

916 

917 

918 

920 

922 

849 

849 

906 


If 


GOBRBgPONI>INa  SBGTlONa. 


Practice  Aet        Code  C.  P.     Practice  Act        Code  C.  P. 


5  617 
f  618 
f  619 
i  620 

6  621 
f  622 
S  623 

624 
625 
626 
fi  627 
S  628 
§  629 


f 
I 
I 


§ 


f 
I 


S 


680 
631 
632 
633 
634 
685 
686 
687 
688 


i  907-9 

S  910 

f  919 

I  2019 

S  748 

S  667 

S  659 

f  974 

§  975 

§  976 

fi  »77 

I  978 

S  979 

Repl'd  1854,  100 

I  924 

Repl'd  1855,  250 


Probate  Act 


§ 

§ 

6 
§ 
§ 

§ 
6 
f 

I 
§ 

§ 

§ 
§ 


3 

4 


6 


8 


10 
11 


f 
f 


921 
923 
I  925 
§  929 
§  980 
ft  981 


2 f  1294 


§  1295 
I  1298 


6 I  1299 


1300 


7 S  1298 


1299 


9 §  1299 


I 


1302 
1302 


12 S  1305 

18 §  1303 

14 I  1304 

16 I  1304 

16 §  1303 

17 f  1806 

18 §  1307 

19 S  1308 

20 S  1312 

21 S  1315 

22 8  1315 


§  689 
f  640 
S  641 

fi  643 


f 


I 
f 


646 
646 
§  647 
§  650 
S  651 
652 
653 
§  654 
§  655 
f  656 
§  658 
I  659 
§  660 
fi  661 
§  662 
f  663 
§  664 
I  666 


f 
I 


23 
24 
25 
27 
§  28 
«  29 
i  30 
S  81 
§  82 
S  33 
§  34 
§  85 
§  36 
§  87 
I  38 
§  89 
§  40 
S  41 
§  42 
§  43 
«  44 


f 
i 
f 
f 
I 
f 
S 
I 
§ 

§ 

§ 
I 
s 
I 
§ 
I 

i 
f 
f 


932 

974 

988 

129-80 
1066 
1066 
1058 
1057 

664-69 

664-69 
1108 

648 
1918-19 

888 

886 

887 

887 

887 

887 
1051 

696 


Code  C.  P.      Probate  Act.        Code  C.  P. 


i 

i 
I 

§ 
§ 
I 
§ 
§ 
I 
§ 
§ 

s 

§ 
§ 
§ 
f 
f 

i 


1816 
1817 
1818 
1822 
1823 
1824 
1327 
1328 
1329 
1330 
1331 
1332 
1333 
1338 
1339 
1840 
1841 
1849 
1850 
1351 
1352 


COBABSPONDINO  8BCTION& 


XT 


FxDbate  Act. 


Code  C.  P.   Froliate  Act 


Code  C.  P. 


45 f  1353 

46 S  1354 

47 i  1356 

48 §  1356 

49 §  1356 

50 §  1360 

51 I  1361 

62 I  1366 

53 I  1366 

54 i  1367 

55 S  1369 

56 f  1370 

57 f  1368 

58 f  1371 

59 §  1372 

60 S  1373 

61 S  1374 

62 f  1375 

63 S  1376 

64 I  1377 

65 f  1378 

66 §  1379 

67 S  1383 

68 §  1384 

69 §  1385 

70 §  1386 

71 I  1362 

72 S  1387 

73 I  1388-90 

74 §  1391 

75 I  1392 

76 fi  1393 

77 §  1396 

78 §  1397 

79 §  1398 

80 §  1399 

81 S  1400 

82 f  1401 

83 t  1402 

84 §  1403 

85 §  1404 

86 i  1405 

87 I  1406 

BS §  1411 

89 i   1412 

90 ft  1413 


i  91 S  1414 

I  92 §  1416 

i  93 §  1416 

I  94 i  1417 

I  96 f  14U 

i  96 §  1426 

I  97 f  1426 

S  98 f  1423 

I  99 I  1424 

S  100 I  1427 

i  101 S  1428 

f  102 f  1429 

S  103 f  1430 

S  104 §  1432-33 

S  106 I  1443 

f  106 i   1444 

I  107 ft  1445 

I  108 §  1446 

«  109 I  1447 

§  110 §  1448 

S  111 §  1449 

§  112 S  1450 

S  113 S  1451 

§114 S  1452-53 

f  115 I  1516 

S  116 f  1458 

ft  117 I  1459 

«  118 S  1460 

I  119 I  1461 

S  120 §  1464 

S  121 S  1465-75 

I  122 §  1466 

I  123 §  1467 

I  125 S  1468 

i  126 f  1469 

I  127 i   1470 

I  128 I  1490-91 

I  129 S  1492 

S  130 I  1493 

f  131 §  1494-95 

i  132 S  1496 

S  133 I  1497 

f  134 S  1498 

I  135 §  1499 

S  136 §  1590 

i  137 §  1601 


IS 


GORRBSPONDINO  8B0TI0N8. 


Probate  Act 


Code  C.  P.   Probate  Act    Code  C.  P. 


§188 
i  189 
I  140 
I  141 
I  142 
S  143 
f  144 
i  145 
f  146 
S  147 
f  148 
i  149 
I  160 
i  151 
S  162 
S  163 
f  163 
f  164 
f  165 
i  166 
I  167 
I  168 
S  169 
S  160 
I  161 
§  162 
§  163 
§  164 
§  166 
§  166 
I  167 
§  168 
«  169 
§  170 
§  171 
§  172 
S  173 
f  174 
i  176 
f  176 
i  177 
S  178 
I  179 
I  180 
§  181 
i  182 


i 
S 

I 
f 
I 
I 

s 

s 
i 


I 
§ 


§ 

I 
I 
s 
I 

§ 
§ 
s 
§ 
§ 
f 
I 
i 

§ 
f 
§ 
i 

§ 
f 
I 


1602 

1508 

1504 

1506 

1607 

1508 

1609 

1510 

1511 

1612 

1617 

1618 

1622-28 

1625 

1526 

1626 

1530-81 

1636 

1537 

1638 

1539 

1540 

1539 

1541 

1642 

1643 

1544 

1546 

1646 

1547 

1648-60 

1661 

1662 

1668 

1564 

1655 

1556 

1657 

1568 

1669 

1560 

1661 

1562 

1663 

1564 

1565 


S  183 
f  184 
i  185 
f  186 
i  187 
i  188 
S  189 
f  190 
f  191 
f  192 
S  193 
S  194 
f  195 
f  196 
I  197 
f  198 
S  199 
S  2l0 
i  201 
f  202 
i  203 
§  204 
f  205 
i  206 
f  207 
f  208 
f  209 
f  210 
I  211 
i  212 
§  213 
S  214 
§  215 
§  216 
«  217 
S  218 
§  219 
S  220 
S  221 
«  222 
S  223 
S  224 
$  225 
§  226 
§  227 
f  228 


§  1566 
f  1567 
§  1568 
S  1569-70 
f  1669 
I  1571 
I  1572 
§  1578 
i  1674 
ft  1576 
§  1576 
§  1581 
i  1682 
§  1688 
f  1584 
I  1585 
S  1586 
§  1587 
I  1588 
f  1689 
§  1590 
f  1591 

1597 

1598 
«  1599 
S  1600 
I  1601 
I  1602 
I  1603 
1 .1604 
§  1606 
«  1606-7 
I  1612 
I  1618 
«  1614 
f  1615 
§  1616 
i  1617 
«  1618 
§  1622 
S  1623 
f  1624 
§  1626 
S  1626 
§  1627 
f  1628 


OOBRBBPONmNO  SOOTIONB. 
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PivbateAet    Code  a  P.  Probate  Act    Code  a  P. 

276 i  X698 

277  ...; i  X6dS  . 

278 I  1696 

276 i  X697 

260 i  1696 

261 i  1436 

262 I  1411 

266 S  1437 

264 S  1438 

266 S  1439 

266 i  1440 

267 i  1704-6 


229 
230 
231 
232 
233 
234 
235 
236 
237 
236 
239 
240 
241 
242 
243 
244 
246 
246 
247 
248 
249 
260 
261 
252 
258 
254 
256 
266 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
270 
271 
272 
273 
274 
275 


1629 

1660 

1631 

1632 

1633 

1665 

1636 

1636 

1637 

1638 

1643 

1644 

1646 

1646 

1647 

1648 

1649 

1650 

1651 

1652 

1653 

1668 

1659 

1660 

1661 

1661 

1661 

1661 

1662 

1666 

1666^7 

1668-69 

1675 

1677 

1676 

1678 

1679 

1680 

1681 

1682 

1683 

1684 

1685 

1686 

1691 

1692 


288 
289 


I 


1710 
1709 


290 S  1711 


I  2093 
I  1713 


291 
298 

294 S  1616-17 

295 S  1718 

296 S  1719 

297 

298 

299 

300 
801 


969-971 


802 «  1V20 

302 I  1788 

302 i  1739 


304 
805 


f 


1728 
1729 


805 6  1741-42 

306 i  1730 

307 6  1731 

308 I  1782 

309 6  1738 

310 I  1734  * 

311 i  1735 

312 6  1736 

815 

316 

317 

318 

319  . . .  •  See  Clrll  Code 

320 111365-1399 

821 


■ 
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OORBBBPONDIMO  8BGTI0N8. 


Probate  Act   Code  O.  P. 

IS28 

1824 

IS26 

i326 

1828 I  1269 

S  829 I  1271 

I  881 I  1272 

S  886 I  1747 

i  887 i  1748 

S  888 I  1749 

I  889 S  1760 

S  840 S  1761 

i  841 f  1762 

f  842 i  1768-64 

f  848 i  1764 

S  844 «  1767 

S  846 S  1768 

i  846 §  1769 

S  847 I  1768 

i  848 §  1764 

f  849 f  1766 

S  860 f  1768 

S  861 €  1769 

.  i  862 i  1770 

I  368 S  1772 

S  864 §  1778 

i  866 §  1777 

S  866 i  1778 

S  867 §  1779 

f  868 i  1780 

I  869 S  1781 

I  860 .•••  S  1782 


Probate  AcL        Code  C.  P» 

I  861 4  1788 

i  862 I  1784 

I  868 f  1786 

ft  864 f  1786 

I  866 I  1787 

I  866 I  1788 

I  867 I  1789 

ft  868 f  1790 

ft  369 ft  1806 

ft  370 ft  1774 

ft  371 ft  1792 

ft  872 ft  1801 

ft  373 ft  1802 

ft  874 ft  1808 

ft  376 6  1804 

ft  876 ft  1806 

ft  377 ft  1800 

ft  378 ft  1798 

ft  379 ft  1794 

ft  880 ft  1796 

ft  881 ft  1796 

ft  382 ft  1776 

ft  883 ft  1807 

ft  384 ft  1776 

ft  386 ft  1791 

ft  886 ft  1797 

ft  887 ft  1798 

ft  388 ft  1799 

ft  389  •••••.••• 

ft  390  *.'*.'••'••.  ClTll  Oode 

ft  391 •  •  •  Sections 

ft  392 264-267 


t 

« 


CORRSSPOMBINO    BBCTI0N8. 
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PRACTICE  ACT, 

Tftbto  of  Mctlons  of  wlUeh  there  is 
Mctfon  in  thm  Code  of  CItU  Procedure. 


no  eorretpQiiding 


211 
867 
868 
864 
866 
866 


i88 


41T 

41B 

418 
420 

421 
428 


428 
490 
501 
602 


508 


688 
687 
648 

M» 

676 
616 
680 


AIIBIIBBD. 

CAXnBBP. 

CITATXON. 

^'  S' 

1861 

1868x680 

By  Ood4. 

Apr.  29. 

1861 

1854:  66 

B7  Cod4. 

Apr.  28, 

1861 

By  Ood4. 

-^'-  S' 

1861 

By  Cod«. 

Apr.  29. 

1851 

X854:  66 

By  Ood«b 

Apr.  28,  1861     i 

1868 :277 

89-  99 

1B54:  66 

■ 

1864:  78 

By  0044. 

Apr.  28* 

1861 

1854:  66 
1868:701 

4-  16 

7-  96 

18^-70 :662 

By   Cote. 

7-256 
9-  70 
16^56 
17-604 
25-189 
26-  86 
86-512 
48-529 
122-657 

Apr.  29. 

1861 

1868 :701 

By  Gode. 

17-604 

Apr.  29. 

1851 

1868:702 

By  Code. 

17-604 
26-  86 

^'  at* 

1861 

By  Code. 

Apr.  29. 

1851 

1868:701 

By  Code. 

28-800 
86-  97 

Apr.  29. 

1861 

1863:702 

9-  70 
26*  86 

Apr.  29. 

1851 

1861 :621 

1868 :702 

22-115 
22-286 
22-286 
22-660 
26-147 
26-148 

Apr.  28. 

1861 

1864:  67 

1888:702 

8-802 

Apr.  29. 

1861 

" 

By   Codo. 

Apr.  89, 

1861 

1868:278 

1866:260 

Apr.  29. 

1861 

1868 :278 

1855 :250 

Apr.  29. 

1851 

1866 :260 

Apr.  28. 

1861 

1869:824 

1862:  88 
1668:498 
1860 :804 

-By   Code. 

Apr.  28. 

1861 

By   Code. 

Apr.  29. 

1851 

1^66:708 

By   Code. 

Apr.  29, 

1851 

1854:  67 

By   Code. 

84-646 
84-646 

Apr.  28. 

1861 

By   Code. 

Apr.  29. 

1861 

By  Code. 

Apr.  29. 

1851 

By   Gode. 

1864 :  71 

Apr.  29. 

1861 

1858:281 

J 


zz 


GORRIBSPONDING    8SCTI0NS. 


BIACTBD. 


AXENDBD. 


GAU 

CITATIOir. 


642 
644 
648 
649 


Apr.  S0,  1861 

Apr.  29,  1861 
Apr.  29*  1861 
Apr.  29,  1861 
Apr.  29,  1861 


1SB4:  71 
1866 :199 


1866:260 
By  Code. 
By  Oodflu 
By  Cods. 
By  Oodc 


PROBATE  ACT. 

Table  of  sections  of  which  there  is  no  corresponding 
section  in  the  Code  of  Civil  Procedure. 


SECTION. 

■NAGTSa 

AMamnD. 

BBPSAUBD. 

CAL.BBP. 
CITATIOXr. 

1 

Apr.  22.  1860 
1861 :448 

1864:867 

1861 :489 

20-168 

26 

Apr.  22.  1860 
1861 :448 

1851 :489 

124 

Apr.  22.  1860 
1861:448 

1861 :489 

29-372 
86-818 
85-816 
86-316 
86-823 
48-043 

269 

Apr.  22.  1860 
1861 :448 

1861 :660 

1861:489 

291 

Apr.  22,  1860 
1861 :448 

1861 :48» 

292 

Apr.  22.  1860 
1861 :448 

1861:668 

1861 :489 

296 

Apr.  22.  1860 

1866 :300 

1861 :489 

86-280 

1861 :448 

1861:664 

49-471 

808 

Apr.  22.  1860 
1851 :448 

1861:489 

818 

Apr.  22.  1860 

1861 :489 

814 

Apr.  22.  1860 

1866:  88 

1861 :489 
1861 :666 

816 

Apr.  22»  1860  . 

1861 :48» 

816 

Apr.  22,  1860 

1881:489 

817 

Apr.  22.  1860 

1861:488 

PRACTICE    ACT. 
NOTB.— Section  nvmberfl  trom  649  on  are  nnmben  gt^en  by  the 
■dltor  of  Preetice  Act  In  1864,  and  cover  new  aecUtms  added  and 
mpplemental  lectloaa, 

PROBATB    ACT. 
NOTB.<— Section  numbers  from  818  on  are  numbers  shren  by  tbe 
Editor  of  Probate  Act  In  1858.  and  cover  now  seetlone  added  and 
supplemental  sections. 


AN  ACT  TO  ESTABLISH  A 

CODE  OF  CIYIL  PROCEDURE. 


The  People  of  the  State  of  California,  represented  la 
and  Aesembly,  do  enact  as  follows: 

TITLB   OF  ACT. 
I  1.    Title  and  diYialon  of  thii  Tolum*. 

1 1.  Title  and  dtvieton  of  this  volume.  This  act  shall  be 
known  as  The  Code  of  Civil  Procedure  of  Callf6nila»  and  la 
divided  into  four  parts,  as  follows; 

Part     L  Of  Courts  of  Justice. 

IL  Of  Civil  Actions. 

HL  Of  Special  Proceedings  of  a  Civil  Nature. 

IV.  Of  Evidence.    En.  Mar.  11, 1S72. 

This  act,  how  cited:  Sec.  19,  post 

Construction  of  the  codes  and  of  their  various  sectioas: 
See  PoL  Code*  sees.  4478  et  seq. 


THB 

CODE  OP  CIVIL  PROCEDURE 

OF  CALIFORNIA. 


PBBLIMINABT   FROVISI0N& 


Rut*  of  conitructtcai  of  tlil*  ccxle. 

FroHiioni  •imiiu  to  uiatina  lawt,  how  oonrtrMd. 

T«nurs  of  otlltei  prewrred. 


a  bo  d«na  on  halite)'*. 


1  In  this  coda  d«flD« 
Diliteut  wltb  coda  ra; 
il,  eDumarkted,  ate. 


t  of  obtlcatlona  ar  tojarla^ 


DlTtalon    of    Inji 

28.     Injaiiaa   to   proi 

2ft.     Inlortaa  to   tlia  patton. 

M.     CItH    actlDii,    bj  whom   proiacnted. 

SI.    Crlmioal   ftctlona. 

S>.     CiTll  and  crtmlnml  ramediea  not  meried. 

(2.  Whan  thia  code  takei  elTaet.  This  code  takes  effect 
ftt  twelve  o'clock  noon,  on  the  first  day  of  Jumary,  elgliteen 
Imndred  and  Beventr-tliree.    En.  March  11,  1872. 

Effect  ol  codes  generally:  See  Pol.  Code,  aeca.  4478  et  seq. 
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PRELIMINARY    PROVISIONS. 


88  8-6 


1 3.  Not  retroactive.  No  part  of  it  is  retroactive,  unless 
expressly  so  declared.    En.  March  11, 1872. 

Cal Jlep.Clt.  66.  299 ;  69.  289 ;  63.  264 ;  86,  84 ;  96.  201 ; 
106.  680 ;  117,  149. 

Effect  on  pending  proceedings  and  vested  rights:  See  sec. 
8,  post 
Effect  of  code  on  existing  statutes:  See  sec.  18,  post. 

§4.  Rule  of  construction  of  this  code.  The  rule  of  the 
common  law,  that  statutes  in  derogation  thereof  are  to  be 
strictly  construed,  has  no  application  to  this  code.  The 
code  establishes  the  law  of  this  state  respecting  the  sub- 
jects to  which  it  relates,  and  Its  provisions  and  all  proceed- 
ings under  It  are  to  be  liberally  construed,  with  a  view  to 
effect  its  objects  and  to  promote  justice.  En.  March  11, 
1872. 


66.  803 

81.  419 

92,  201 

104.  492 


.  61,  216 1 

-  64.   7j 

64. 

241; 

;  66.  289 ; 

;  66.  810; 

;  72. 

80; 

:  88,870; 

;  88.  464  \ 

,  87, 

294; 

;  93.  390 

\     93.  423 

I  94. 

43; 

;  106.  668; 

116.  381  \ 

118. 

383: 

64.  430 ;  66.  98 ; 

74,  76;  80.  266; 

90.  606 ;  91,  863 ; 

99.  626  ;  102,  641 ; 
129,  311. 


Construction  of  codes  with  relation  to  each  other,  and 
reconciling  conflicts  between  titles,  chapters,  and  articles: 
See  Pol.  Code,  sees.  4480  et  seq. 

Rules  for  construction  of  statutes:  See  post,  sees.  1858, 
1869, 1866. 

\  5.  Provisions  similar  to  existing  laws,  how  construed. 
The  provisions  of  this  code,  so  far  as  they  are  substantially 
the  same  as  existing  statutes,  must  be  construed  as  con- 
tinuations thereof,  and  not  as  new  enactments.  En.  March 
11,  1872. 

Cal.Rep.Cit.     60,  613;     64.  241. 

Effect  of  codes  on  existing  statutes:  See  post,  sec.  18. 

§  6.  Tenure  of  offfces  preserved.  All  persons  who  at  the 
time  this  code  takes  effect  hold  office  under  any  of  the  acts 
repealed  continue  to  hold  the  same  according  to  the  tenure 
thereof,  except  those  offices  which  are  not  continued  by  one 
of  the  codes  adopted  at  this  session  of  the  legislature. 
En.  March  11, 1872. 

See  next  section. 

Code  CiT.  Proc—S. 
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§  7.  Construction  of  repeal  as  to  certain  officers.  When 
any  office  is  abolished  by  the  repeal  of  any  act,  and  such  act 
is  not  in  substance  re-enacted  or  continued  in  either  of  the 
codes,  such  office  ceases  at  the  time  the  codes  take  effect. 
En.  March  11,  1872. 

Repeals  by  implication:     See  sec.  18,  post 

§  8.    Actions,  etc.,  not  affected  by  tliis  code.    No  action 
or  proceeding  commenced  before  this  code  takes  effect, 
and  no  right  accrued,  is  affected  by  its  provisions,  but 
the  proceedings  therein  must  conform  to  the  requirements . 
of  this  code  as  far  as  applicable.    Ehi.  March  11,  1872. 

Cal.Rep.Clt.  47,  59 ;  85.  202. 

Similar  provision  in  Civil  Code,  sec.  6;  see  also  repealing 
clause  at  the  end  of  this  code. 

i  9.  Limitations  shall  continue  to  run.  When  a  limita- 
tion or  period  of  time  prescribed  in  any  existng  statute  for 
acquiring  a  right  or  barring  a  remedy,  or  for  any  other  pur- 
pose, has  begun  to  run  before  this  code  goes  into  effect, 
and  the  same  or  any  limitation  is  prescribed  in  this  code* 
the  time  which  has  already  run  shall  be  deemed  part  of 
the  time  prescribed  as  such  limitation  by  this  code.  En. 
March  11, 1872.    Am'd.  1873-4,  279. 

Cal.Rep.Cit.  SO,  618 ;  68,  265. 

Existing  actions  not  affected:    See  post,  sec.  861. 
Limitation  of  actions:    See  post,  sees.  312  et  seq. 

S  10.  Holidays.  Holidays  within  the  meaning  of  this 
code  are  every  Sunday,  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  thirtieth  day  of  May,  the  fourth 
day  of  July,  the  ninth  day  of  Septepiber,  the  first  Uonday 
in  September,  the  twenty-fifth  day  of  December,  every  day 
on  which  an  election  is  held  throughout  the  state,  and 
every  day  appointed  by  the  President  of  the  United  States, 
or  by  the  governor  of  this  state,  for  a  public  fast,  thanks- 
giving, or  holiday.  If  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  ninth  day  of  September,  or  the 
twenty-fifth  day  of  December  fall  upon  a  Sunday,  the  Mon- 
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day  following  U  a  holiday.   En.  March  11, 1872.   Am'd.  1880, 
69;  1889,  46;  1898, 186;  1897, 16. 

CalJlep.Cit.     6S,  621 ;  71,  465. 

Nonjudicial  days:  See  post,  134. 

Last  day  falling  on  holiday:   See  post,  sec.  13. 

8  11.  Same.  If  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  or  the 
twenty-fifth  day  of  December,  falls  upon  a  Sunday,  the  Mon- 
day following  is  a  holiday.  En.  March  11,  1872.  Am'd. 
1873-4,  280. 

CaLRep.Clt     68,  847. 

Last  day  falling  on  holiday:  See  post,  sec.  13. 

1 12.  Computation  of  time.  The  time  in  which  any  act 
provided  by  law  is  to  be  done  is  computed  by  excluding  the 
first  day  and  Including  the  last,  unless  the  last  day  is  a 
holiday,  and  then  it  is  also  excluded.   En.  March  11, 1872. 

C«lJtep.Cit.     61,616;     61,332;     61.606;     68,347;     63.420; 
63.421;     71,466;     77.312;     82,217;     86,  126;  104,  622; 
105.  182 ;  112,  610 ;  122.  401 ;  124,    85 ;  131.  594 ;  131,  595 ; 
132.  688;  136,      4;  136,      6. 

Time,  how  computed,  and  year,  week,  and  day  defined: 
Pol.  Code,  sees.  8255  et  seq. 

f  13.  Certain  acts  not  to  be  done  on  holidays.  When- 
eyer  any  act  of  a  secular  nature,  other  than  a  work  of 
necessity  or  mercy,  is  appointed  by  law  or  contract  to  be 
performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
day,  with  the  same  effect  as  if  it  had  been  performed  upon 
the  day  appointed.    En.  March  11, 1872. 

CaLRep.Clt.     71,  466;  110.  561;  121,  100;  136.  183., 

f  14.  "  8eai "  defined.  When  the  seal  of  a  court,  public 
olficer,  or  person,  is  required  by  law  to  be  afiixed  to  any 
paper,  the  word  "  seal "  includes  an  impression  of  such  seal 
upon  the  paper  alone,  as  well  as  upon  wax  or  a  wafer 
afllxed  thereto.    En.  March  11, 1872. 

Seals:   See  post,  sees.  147-158,  1929-1934. 
Distinction  between  sealed  and  unsealed  instruments 
abolished  by  Ciyil  Code.  sec.  1629. 
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§  15.  Joint  authority.  Words  giving  a  Joint  authority  to 
three  or  more  public  officers  or  other  persons  are  construed 
as  giving  such  authority  to  a  majority  of  them,  unless  it  is 
otherwise  expressed  in  the  act  giving  the  authority.  En. 
March  11,  1872. 

Cal.Rep.Cit.     63,  258. 

8  16.  Words  and  phrases.  Words  and  phrases  are  con- 
strued according  to  the  context  and  the  approved  usage  of 
the  language;  but  technical  words  and  phrases,  and  such 
others  as  have  acquired  a  peculiar  and  appropriate  meaning 
in  law,  or  are  defined  in  the  succeeding  section,  are  to  be 
construed  according  to  such  peculiar  and  appropriate 
meaning  or  definition.    En.  March  11,  1872. 

Cal.Rep.Cit.     82,  245;  130.  677;  131,  298. 

§  17.  Certain  terms  used  In  this  code  defined.  Words 
used  in  this  code  in  the  present  tense  include  the  future  as 
well  as  the  present;  words  used  in  the  masculine  gender 
include  the  feminine  and  neuter;  the  singular  number  in- 
cludes the  plural,  and  the  plural  the  singular;  the  word 
"  person  "  includes  a  corporation  as  well  as  a  natural  per- 
son; the  word  "county"  includes  "city  and  county"; 
writing  includes  printing  and  typewriting;  oath  includes 
affirmation  or  declaration;  and  every  mode  of  oral  state- 
ment, under  oath  or  affirmation,  is  embraced  by  the  term 
"testify,"  and  every  written  one  in  the  term  "depose"; 
signature  or  subscription  includes  mark,  when  the  person 
cannot  write,  his  name  being  written  near  it  by  a  person 
who  writes  his  own  name  as  a  witness;  provided,  that 
when  a  signature  is  by  mark  it  must,  in  order  that  the 
same  may  be  acknowledged  or  may  serve  as  the  signature 
to  any  sworn  statement,  be  witnessed  by  two  persons  who 
must  subscribe  their  own  names  as  witness  thereto. 

The  following  words  have  in  this  code  the  signification 
attached  to  them  in  this  section,  unless  otherwise  apparent 
from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  personal 
property; 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments; 
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3.  The  words  "  personal  property  *•  Include  money,  goods, 
chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed; 

6.  The  word  "will"  Includes  codicil; 

6.  The  word  "  writ "  signifies  an  order  or  precept  in  writ- 
ing, issued  in  the  name  of  the  people,  or  of  a  court  or 
Judicial  ofiicer;  and  the  word  "  process  "  a  writ  or  summons 
issued  in  the  course  of  judicial  proceedings; 

7.  The  word  "  state,"  when  applied  to  the  difCerent  parts 
of  the  United  States,  includes  the  District  of  Columbia  and 
the  territories;  and  the  words  "United  States"  may  in- 
clude the  district  and  territories; 

8.  The  word  "  section  "  whenever  hereinafter  employed, 
refers  to  a  section  of  this  code,  unless  some  other  code  or 
statute  is  expressly  mentioned. 

9.  The  word  "  affinity  "  when  applied  to  the  marriage  re- 
lation, signifies  the  connection  existing  in  consequence  of 
marriage,  between  each  of  the  married  persons  and  the 
blood  relatives  of  the  other.  Bn.  March  11,  1872.  Am'd. 
1878-4,  280;  1903, 134. 

Cal.Rep.Cit.     64,  178;     66,  289;  121,  586;  135,  574;  186,  674. 
Subd.  8—181,    89. 

Prac.  Act,  sec.  647.    En.  April  29,  1851. 
Notice  defined:   See  Pol.  Code,  sec.  4175.    « 
Process  defined:   See  PoL  Code,  sec.  4176. 
Words  used  in  boundaries  are  defined  in  sections  8903  to 
3907  of  the  Political  Code. 

S  18.  Statutes,  etc.,  inconsistent  with  code  repeafed.  No 
statute,  law,  or  rule  is  continued  in  force,  because  it  is  con- 
sistent with  the  provisions  of  this  code  on  the  same 
subject;  but  in  all  cases  provided  for  by  this  code,  all 
statutes,  laws,  and  rules  heretofore  in  force  in  this  state, 
whether  consistent  or  not  with  the  provisions  of  this  code, 
unless  expressly  continued  in  force  by  it,  are  repealed  and 
abrogated.  This  repeal  or  abrogation  does  not  revive  any 
former  law  heretofore  repealed,  nor  does  it  affect  any  right 
already  existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  code  provided;  nor  does  it 
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affect  any  private  statute  not  expressly  repealed.     Bn. 
March  11,  1872. 

Cal.Rep.Cit.  47,  69;  49.697;  66,  95;  68.680;  64.  8; 
64,  234 ;  64.  243 ;  64.  258 ;  65.  803 ;  73,  269 ;  80.  495 ; 
98.  424. 

Effect  of  code  on  prior  statutes:  See  ante,  sec.  8;  also  re- 
pealing clause  at  the  end  of  this  code. 
Limitations,  effect  of  code  on;  See  ante,  sec  9. 
Retroactive  effect:    See  sec.  3.  ante. 
Statutes  continued  in  force:    See  Pol.  Code.  sees.  18.  19. 
Vested  rights:    See  sec.  8.  ante. 

8  19.  This  act,  how  cited,  enumerated,  etc.  This  act, 
whenever  cited,  enumerated,  referred  to,  or  amended,  may 
be  designated  simply  as  the  "Code  of  Civil  Procedure." 
adding,  when  necessary,  the  number  of  the  section.  Bn. 
March  11,  1872. 

8  20.  Judicial  remedies  defined.  Judicial  remedies  are 
such  as  are  administered  by  the  courts  of  Justice,  or  by 
Judicial  offtcers  empowered  for  that  purpose  by  the  consti- 
tution and  statutes  of  this  state.    Bn.  March  11, 1872. 

Cal.Rep.Clt     71.  897 ;  186.  14. 

§  21.  Division  of  Judicial  remedies.  These  remedies  are 
divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings.    Bn.  March  11, 1872. 

Cal.Rep.01t     118.  661;  118.  668;  186.  14. 

8  22  Action  defined.  An  action  is  an  ordinary  proceed* 
ing  in  a  court  of  Justice,  by  which  one  party  prosecutes 
another,  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a 
public  offense.    Bn.  March  11, 1872. 

CalJtep.Clt     72,889;     78,455;     88.879;     89.106;     99,170; 

117,  887;  118.  841;  118.  661;  118.  662;  118.  668;  186.    14; 
188.  681. 

8  28.  Special  proceeding  defined.  Bvery  other  remedy 
Is  a  special  proceeding.   Bn.  March  11, 1872. 

Cftl.Rep.Clt     88.  879;     89.  106;     92.  248;  117.  887;  XIS.  661; 

118.  662:  118.  668;  127.  661;  186.    14. 
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Special  proceedings:  See  sees.  62»  76,  1022»  and  part 
three  of  this  code,  generally. 

Special  proceedings  of  a  civil  nature:  See  post,  part 
three,  sees.  1063  et  seq. 

f  24.    Division  of  actions.   Actions  are  of  two  kinds: 

1.  Clyll;  and, 

2.  Criminal.    En.  March  11, 1872. 

Civil  action,  form  of:  See  sec.  307,  post. 
Criminal  action:  See  sec.  31,  post 

§  25.  Civil  actions  arise  out  of  obligations  or  injurioa.  A 
dvll  action  arises  out  of: 

1.  An  obligation; 

2.  An  Injury.    En.  March  11, 1872. 
Cal.Rep.Cit     49,  466;  88,  170;  118,  841. 

f  26.  Obligation  defined.  An  obligation  is  a  legal  duty, 
by  which  one  person  is  bound  to  do  or  not  to  do  a  certain 
thing,  and  arises  from: 

1.  Contract;  or, 

2.  OperaUon  of  law.  En.  March  11,  1872.  Am'd.  1878-4, 
281. 

Cal.Rep.Oit     99.  170. 

Obligation,  what:    See  Civ.  Code,  sees.  1427, 1428. 

8  27.    Division  of  Injuries.    An  injury  is  of  two  Idndsr 

1.  To  the  person;  and, 

2.  To  property.  En.  March  11,  1872. 

§28.  injuries  to  property.  An  injury  to  property  con- 
alBta  in  depriving  its  owner  of  the  benefit  of  it,  which  is 
done  by  taking,  withholding,  deteriorating  or  destroying  it. 
En.  March  U»  1S72. 

829.  injuries  to  the  person.  Every  other  injury  Is  an 
injury  to  the  person.   En.  March  11, 1872. 

1 30.  .  Civil  action,  by  wiiom  prosecuted.  A  civil  action 
is  prosecuted  by  one  party  against  another  for  the  enforce- 
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meat  or  protection  of  a  right,  or  the  redress  or  prevention 
of  a  wrong.    En.  March  11, 1872. 

Cal.Rep.Cit.     104,  18;  108,  656. 

Forms  of  action:    See  post,  sec.  307. 

8  31.  Criminal  actions.  The  Penal  Code  defines  and  pro- 
vides for  the  prosecution  of  a  criminal  action.  En.  March 
IX,  1872. 

Criminal  action  defined:  See  Pen.  Code,  sec.  688. 

8  32.  Civil  and  criminal  remedies  not  merged.  When 
the  violation  of  a  right  admits  of  both  a  civil  and  criminal 
remedy,  the  right  to  prosecute  the  one  is  not  merged  In 
the  other.   En.  March  11, 1872. 
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PART  I. 

OF  COURTS  OF  JUSTICE. 


TITLE    L 
ORGANIZATION  AND  JURISDICTION. 

Chapter  I.  Courts  of  Justice  in  General,  88  88,  84. 

II.  Court  of  Impeachment,  §§  86-89. 

ni.  Supreme  Court,  §§  4<y-67. 

IV.  Superior  Court,  §§  66-79. 

V.  Justices'  Courts,  §§  85-115. 

VI.  Police  Courts,  §  121. 

Vn.  General  Provisions  Respecting  Courts  of  Jus- 
tice, If  124-158. 

[Part  I,  88  88-804,  amended  and  in  elTect  April  1,  1880. 
Amendments  1880,  21  et  seq.] 

CHAPTER  I. 

COURTS  OF  JUBTICB  IN  OBNERAll 

I  88.    The  sereral  courts  of  thlt  ttato. 
8  84.    Oonrts  of  record. 

8  83.    The  several  courts  of  this  state.    The  following 
are  tlxe  courts  of  justice  of  this  state: 
.  1.  The  court  of  Impeachments; 
^  2.  The  supreme  court;     f 
^  8.  The  superior  courts; 

4.  The  Justices'  courts; 

5.  The  police  courts  and  such  other  inferior  courts  as 
the  legislature  may  establish  in  any  incorporated  city  or 
town,  or  city  and  county.  Bn.  March  11, 1872.  Am'd.  1880,  21. 

Judicial  department    See  Const  Cal.,  arts.  8,  6. 
Fbr  subd.  5,  see  Const  Cal.,  art.  6,  sec.  18. 
Jurisdiction  of  the  above  courts  is  considered,  post,  in 
the  Tarious  chapters  treating  thereof. 
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Court  of  Impeachment:     See  post,  sees.  36  et  seq. 
Supreme  Court:     See  post,  sees.  40  et  seq. 
Superior  courts:  See  post,  sees.  66  et  seq. 
Justices'  courts:  bee  post,  sees.  85  et  seq. 
Police  courts:    See  post,  sec.  121. 

§  84.  Courts  of  record.  The  courts  enumerated  in  the 
first  three  subdivisions  of  the  last  preceding  section  are 
courts  of  record.    En.  March  11, 1872.    Am'd.  1880,  21. 

Courts  of  record:  See  Const.  Cal.,  art.  6,  sec  12. 
S  35.    Bn.  March  11,  1872.    Rep.  1880,  21. 

CHAPTER  n. 

C0X7RT  OF  IMPBACHMBNT. 

86.  Members   of  the   court. 

87.  Jurisdiction. 

88.  Officers  of  the  court. 

89.  Trial  of  impeachments  prorlded  for  in  the  Penal  Code. 

S  36.  Members  of  the  court.  The  court  of  Impeachment 
Is  the  senate;  when  sitting  as  such  court,  the  senators  shall 
he  upon  oath;  and  at  least  two-thirds  of  the  members 
elected  shall  be  necessary  to  constitute  a  quorum.  En. 
March  11,  1872.    Am'd.  1880,  22. 

Cal.Rep.Cit.    107,  118. 

$37.  Jurisdiction.  The  court  has  Jurisdiction  to  trf 
Impeachments,  when  presented  by  the  assembly,  of  the 
governor,  lleutenant-govemor,  secretary  of  state,  con- 
troller, treasurer,  attorney-general,  surveyor-general,  chief 
justice  of  the  supreme  court,  associate  justices  of  the 
supreme  court,  and  judges  of  the  superior  courts  for  any 
misdemeanor  in  office.    En.  March  11, 1872.    Am'd.  1880,  22. 

Jurisdiction:    See  Const  Cal.,  art  4,  sec.  18. 

§  38.  Officers  of  the  court.  The  officers  of  the  senate 
are  the  officers  of  the  court  En.  Mar.  11,  1872.  Am'd. 
1880,  22. 

§39.  Triaf  of  Impeachments  provided  for  In  the  Penal 
Code.  Proceedings  on  the  trial  of  impeachments  are  pro- 
vided for  In  the  Penal  Code.    En.  Stats.  1880,  22. 

Proceedings  for  removal:    See  Fen.  Code,  sees.  737  et  seq. 
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CHAPTER  III. 
BUPREMB   COURT. 

40.  JnstloM,  elections,  and  terms,  of  offlee. 

41.  Computation  ot  years  ot  office. 

42.  Vacancies. 
48.  Departments. 

44.  Apportionment  of  business. 

45.  Court   in    bank. 

46.  Absence  or  disability  of  chief  justleeu 

47.  Sessions. 

48.  Adjournments. 

49.  Decisions  in  writing. 

50.  Jurisdiction  of  two  kinds. 

51.  Original   Jurisdiction. 
62.  Appellate  Jorisdiotion. 

53.  Powers   in  appealed  cases. 

54.  Concurrence  necessary  to  transact  buslnesi. 

66.  Transfer  of  books,  papers,  and  actions.  * 
56.  Remittiturs   in  transferred   cases. 

67.  Appeals  in  probate  proceedings  and  contested  election  cmses. 


§40.  Jiwticet,  eieotions,  and  terms  of  office.  The  su- 
preme court  shall  consist  of  a  chief  Justice  and  six 
associate  Justices,  who  shall  be  elected  hy  the  qualified 
electors  of  the  state  at  large,  at  the  general  state  elections 
next  preceding  the  expiration  of  the  terms  of  office  of  their 
predecessors  respectively,  and  hold  their  offices  for  the 
term  of  twelve  years  from  and  after  the  first  Monday  after 
the  first  day  of  January  next  succeeding  their  election; 
provided,  that  of  the  Justices  elected  at  the  general  state 
election  of  eighteen  hundred  and  seventy-nine,  the  chief 
justice  shall  go  out  of  office  at  the  end  of  eleven  years  and 
the  six  associate  Justices  shall  have  so  classified,  or  shall 
so  classify  themselves,  by  lot,  that  two  of  them  shall  go  out 
of  office  at  the  end  of  three  years,  two  of  them  at  t)ie  end  of 
seven  years,  and  two  of  them  at  the  end  of  eleven  years, 
from  the  first  Monday  after  the  first  day  of  January, 
eighteen  hundred  and  eighty;  and  an  entry  of  such  classi- 
fication shall  have  been  or  shall  be  made  in  the  minutes  of 
the  court  in  bank,  signed  by  them,  and  a  duplicate  thereof 
filed  in  the  office  of  the  secretary  of  state.  En.  March  11, 
1872.    Am'd.  1880,  22. 

Supreme  court:    See  Const.  Cal.,  art  6,  sees.  2,  8. 
Eligibility:     See  post,  sec.  156. 
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Jurisdiction  of  supreme  court:    See  post,  sees.  60-58. 
Acts  relating  to  supreme  court  commission:     See  post. 
Appendix,  Courts. 

§  41.  Computation  of  years  of  office.  The  years  during 
whiclx  a  justice  of  the  supreme  court  is  to  hold  office  are 
to  be  computed  respectively  from  and  Including  the  first 
Monday  after  the  first  day  of  January  of  any  one  year  to 
and  excluding  the  first  Monday  after  the  first  day  of  Jan* 
uary  of  the  next  succeeding  year.  En.  March  11,  1872. 
Am'd.  1880,  28. 

Term,  when  commenced:    See  Const  Cal.,  art  6,  sec.  8. 

f  42.  Vacancies.  If  a  vacancy  occur  in  the  office  of  a 
Justice  of  the  supreme  court,  the  governor  shall  appoint 
an  eligible  person  to  hold  the  office  until  the  election  and 
qualification  of  a  Justice  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeding  general  election; 
and  the  Justice  so  elected  shall  hold  the  office  for  the  re- 
mainder of  the  unexpired  term  of  his  predecessor.  Bn. 
March  11, 1872.    Am'd.  1880,  23. 

Vacancy  in  office:    See  Const  Cal.,  art  6,  sec.  3. 

Vacancy:  See  the  subject  generally,  Pol.  Code,  sees. 
996  et  seq. 

Absence  or  inability  of  chief  Justice  to  act:  See  post, 
sec.  46. 

Vacancy  in  office  of  Judge  does  not  affect  pending  pro- 
ceedings: See  xK)st  sec.  184. 

§  43.  Departments.  There  shall  be  two  departments  of 
the  supreme  court  denominated  respectively  department 
one  and  department  two.  The  chief  justice  shall  assign 
three  of  <  the  associate  Justices  to  each  department  and 
such  assignment  may  be  changed  by  him  from  time  to  time; 
provided,  that  the  associate  justices  shall  be  competent  to 
sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  chief  justice.  The 
chief  justice  may  sit  in  either  department,  and  shall  pre- 
side when  so  sitting;  but  the  Justices  assigned  to  each  d^ 
partment  shall  select  one  of  their  number  as  luresiding 
justice.    Each  of  the  departments  shall  have  the  power  to 


37  SUPREME    COURT.  H  44, 45 

hear  and  determine  causes  and  all  questions  arising  there- 
in, subject  to  the  provisions  in  relation  to  the  court  in  bank. 
The  presence  of  three  justices  shall  be  necessary  to  tran- 
sact any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers;  but  one  or  more  of  the  jus- 
tices may  adjourn  from  time  to  time  with  the  same  effect 
as  If  all  were  present,  and  the  concurrence  of  three  Justices 
shall  be  necessary  to  pronounce  a  judgment;  provided,  that 
if  three  do  not  concur,  the  cause  may  be  reheard  in  the 
same  department,  or  transmitted  to  the  other  department, 
or  to  the  court  in  bank.  £n.  March  11,  1872.  Am'd.  1873- 
4,  281;  1880,  23. 

CaI.Rep.Clt.     104,  186. 

Departments:    See  Const.  Cal.,  art  6,  sec.  2. 

8  44  Apportionment  of  business.  The  chief  justice  shall 
apportion  the  bnsiness  to  the  departments,  and  may,  in  his 
discretion,  order  any  cause  pending  before  the  court  to  be 
heard  and  decided  by  the  court  in  bank.  The  order  may  be' 
made  before  or  after  judgment  pronounced  by  a  departs 
ment;  but  when  a  cause  has  been  allotted  to  one  of  the 
departments  and  a  judgment  pronounced  therein,  the  order 
must  be  made  within  thirty  days  after  such  judgment,  and 
concurred  in  by  two  associate  justices;  and  if  so  made,  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  Justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  cause  to  be  heard  in  bank.  If  the  order 
be  not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided  that  no  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  justice 
in  writing,  with  the  concurrence  of  two  associate  justices. 
BSn.  March  11, 1872.    Am'd.  1880.  23. 

Similar  provision  in  constitution:  See  Const,  art  6« 
gee.  2. 

145.  Court  In  bank.  The  chief  justice,  or  any  four 
Justices,  may  convene  the  court  in  bank  at  any  time,  and 
the  chief  justice  shall  be  the  presiding  justice  of  the  court 
when  so  convened.  The  presence  of  four  justices  shall  be 
necessary  to  transact  any  business,  and  the  concurrence  of 

Ooda  Glv.  Proc— 4. 
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four  justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided,  that 
If  four  justices  so  present  do  not  concur  In  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of  the 
court  in  bank  shall  be  final,  except  in  cases  in  which  no 
previous  judgment  has  been  rendered  in  one  of  the  depart- 
ments, and  in  such  cases  the  judgment  of  the  court  in  bank 
shall  be  final,  unless  within  thirty  days  after  such  judgment 
an  order  be  made  in  writing,  signed  by  five  justices,  grant- 
ing a  rehearing.    En.  March  11, 1872.    Am'd.  1880,  24. 

CaI.Rep.Cit.     72,640;     81,460;     81,466;     81,470;     81,472; 
81,475;     81,477;     81,480. 

Const  Cal.,  art.  6,  sec.  2. 

§  46.  Absence  or  disability  of  chief  Justice.  In  case  of 
the  absence  of  the  chief  justice  from  the  place  at  which 
the  court  in  bank  is  held,  or  his  inability  to  act,  the  asso- 
ciate justices  shall  select  one  of  their  own  number  to  per- 
form the  duties  and  exercise  the  powen  of  the  chief 
justice  during  such  absence  or  inability  to  act.  Bn.  March 
11,1872.    AmU1880,  24. 

Const  Cal.,  art.  6,  sec.  2. 

§47.  Sessions.  The  supreme  court  shall  always  be 
open  for  the  transaction  of  business.  It  shall  hold  regular 
sessions  for  the  hearing  of  causes,  either  in  bank,  or  in 
one  or  both  of  Its  departments,  at  the  capital  of  the  state, 
commencing  on  the  first  Mondays  of  May  and  second  Mon- 
days of  November;  at  the  city  and  county  of  8an  Francisco, 
commencing  on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  first  Mondays  of  April  and  second  Mondays 
of  October;  and  special  sessions  at  either  of  the  above- 
named  places  at  such  other  times  as  may  be  prescribed  by 
the  justices  thereof.  The  justices  and  officers  of  the  su- 
preme court  shall  be  allowed  their  actual  traveling  ex- 
penses in  going  to  and  from  their  respective  places  of 
residence  upon  the  business  of  the  court,  or  to  attend  its 
sessions.  If  proper  rooms  in  which  to  hold  the  court,  and 
for  the  accommodation  of  the  officers  thereof,  are  not  pro- 
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Yided  by  the  state,  together  with  attendants,  furniture,  fuel, 
lights,  and  stationery,  suitable  and  sufficient  for  the  tran- 
saction of  business,  the  court,  or  any  three  justices  thereof, 
may  direct  the  clerk  of  the  supreme  court  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights,  and  stationery; 
and  the  ezi)en8es  thereof,  certified  by  any  three  Justices  to 
be  correct,  shall  be  paid  out  of  the  state  treasury,  for  which 
expenses,  and  to  defray  the  traveling  e^enses  of  the  Jus- 
.tices  and  officers  of  the  supreme  court  above  mentioned,  a 
sufficient  sum  shall  be  annually  appropriated  out  of  any 
funds  in  the  state  treasury  not  otherwise  appropriated. 
The  moneys  so  appropriated  shall  be  subject  to  the  order 
of  the  clerk  of  the  supreme  court,  and  be  by  him  disbursed 
on  proper  vouchers,  and  the  same  shall  be  accounted  for  by 
him  in  annual  settlements  with  the  controller  of  state  on 
the  first  Monday  of  December  of  each  year.  Bn.  March  11, 
1872.    Am'd.  1880,  24. 

CalJlep.Cit.     74,  606;  74,  607. 

Always  open:  Const  Cal.,  art.  6,  sec.  2,  and  sec.  134,  post. 

1 48.  Adjournments.  Adjournments  from  day  to  day 
or  from  time  to  time,  are  to  be  construed  as  recesses  In  the 
sessions,  and  shall  not  prevent  the  court,  or  either  of  its 
departments,  from  sitting  at  any  time.  JBn.  March  11,  1872. 
Am'd.  1880,  26. 

Const  Cal.,  art.  6,  sec.  2. 

Terms  of  court:  This  section,  with  section  74,  post,  does 
away  with  the  terms  of  courts.  See  also,  post,  sections  88 
and  104  as  to  justices'  courts. 

§49.  Decisions  in  writing.  In  the  determination  of 
causes,  all  decisions  of  the  supreme  court  in  bank,  or  in 
departments,  shall  be  given  In  writing,  and  the  grounds  of 
the  decision  shall  be  stated.  En.  March  11,  1872.  Am'd. 
1877-78,  22;  1880,  25. 

Const  Cal.,  art  6,  sec.  2. 

§  50.  Jurisdiction  of  two  Iclnds.  The  jurisdiction  of  the 
supreme  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate.  Bn.  March  11,  1872.  Am'd.  1873-4,  395; 
1877-8,  22;  1880,  25. 

See  subsequent  sections  of  this  chapter. 
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S  51.  Original  Jurisdiction.  In  the  exercise  of  Its  original 
jarlsdictlon  the  supreme  court  shall  have  power  to  issue 
writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus;  and  it  shall  also  have  power  to  issue  all  other 
writs  necessary  and  proper  to  the  complete  exercise  of  its 
appellate  Jurisdiction.    En.  1877-8,  22.    Am'd.  1880,  25. 

Cal.Rep.Cit.     81,  616. 

Const.  Cal.,  art.  6,  sec.  4. 

Mandamus:   Post,  sees.  54,  76, 165, 1084  et  seq.,  1108-1110. 

Certiorari:   Post,  sees.  54,  76, 165, 1067  et  seq.,  1108-1110. 

Prohibition:  Post,  sees.  54,  76, 165, 1102  et  seq.,  1108-1110. 

Habeas  corpus:  See  Const.,  art  6,  sec.  4;  also,  post, 
sees.  54,  76, 165;  generally.  Pen.  Code^  sees.  1473  et  seq. 

Injunction:  Post,  sees.  54,  76,  165,  356,  525  et  seq.,  745, 
1841. 

Scire  facias  abolished:   Post,  sec.  802. 

Quo  warranto:    Post,  sees.  76,  803-810. 

Writ:  Defined,  ante  sec.  17;  seal:  Post,  sec.  163;  Issu- 
ance: Post,  sec.  54;  service  by  telegraph:  Post,  sec.  1017. 

Powers  of  single  Justice  to  issue  writs:  See  post,  sec.  54. 

Ne  exeat:    See  post,  sees.  478  et  seq. 

8  52.  Appellate  jurisdiction.  The  supreme  court  shall 
have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assess* 
ment,  toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars.\ 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings 
in  Insolvency,  actions  to  prevent  or  abate  a  nuisance,  and 
in  all  such  probate  matters  as  may  be  provided  by  law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment  or 
Information,  in  a  court  of  record,  on  questions  of  law  alone. 
Bn.  Stats.  1880,  25. 

Cftl.Rep.Ctt     60,  115:  60,  664;  67,  212;  118.  486;  184.  612. 

Appellate  jurisdiction:    Const  Cal.,  art  6,  sec  4. 
Appeals  in  general:    Sees.  936  et  seq. 
Appeals  to  supreme  court:   Sees.  963  et  seq. 
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§53.  Powers  In  appealed  eases.  The  supreme,  court 
may  affirm,  reTerse,  or  modify  any  judgment  or  order 
appealed  from,  and  may  direct  the  proper  Judgment  or 
order  to  be  entered,  or. direct  a  new  trial  or  further  pro- 
ceedings to  be  had.  The  decision  of  the  court  shall  be 
given  in  writing,  and  in  giving  its  decision,  if  a  new  trial 
be  granted,  the  court  shall  pass  upon  and  determine  all 
tne  questions  of  law  inyolved  in  the  case,  presented  upon 
such  appeal,  and  necessary  to  the  final  determination  of 
the  case.  Its  Judgment  in  appealed  cases  shall  be  remitted 
to  the  court  from  which  the  appeal  was  taken.  Ehi.  Stats. 
18S0, 25.    • 

Cal.Rn>.Clt     60.  471;  81,  465;  118.  468;  182,  285. 

Errors  and  defects  are  to  be  disregarded:    Post,  sec.  475. 
Records,  though  not  conclusive,  are  presumed  correctly 
to  determine  the  rights  of  the  parties:    Sec  1968,  subd.  17. 
Costs  on  appeal:   Post,  sec.  1027. 
Remittitur:   Post,  sec.  958. 

8  54.  Coneurrence  necessary  to  transact  business.  The 
concurrence  of  three  Justices  of  the  supreme  court 
is  necessary  for  the  issuance  of  any  writ,  or  the  trans- 
action of  any  business,  except  such  as  can  be  done  at 
chambers;  provided,  that  each  of  the  justices  shall  have 
power  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
state  upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  returnable  before 
himself  or  the  supreme  court,  or  any  department,  or  Judge 
thereof,  or  before  any  superior  court  in  the  state  or  any 
Judge  thereof.    En  March  11,  1872.    Am'd.  1880,  25. 

See  Const  Cal.,  art.  6,  sec.  2. 

Business  at  chambers:    Post,  sec.  165. 

Habeas  corpus:  See  U.  S.  Const,  art  8,  Amdts.,  and 
Const  Cal.,  art  6,  sec.  4;  also,  post,  sees.  54,  76,  165; 
generally.  Pen.  Code,  sees.  1268  et  seq.,  1473  et  seq.,  1492 
et  seq. 

8  66.  Transfer  of  books,  papers,  and  actions.  All 
records,  books,  papers,  causes,  actions,  proceedings,  and 
appeals  lodged,  deposited,  or  pending  in  the  supreme  court 
abolished  by  the  constitution,  are  transferred  to  the  su- 
preme court  herein  provided  for,  which  has  the  same  power 
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and  jurisdiction  over  them  as  if  they  had  been  in  the  first 
instance  lodged,  deposited,  filed,  or  commenced  therein, 
or,  in  cases  of  appeal,  appealed  thereto.  En.  March  11, 
1872.    Am'd.  1880,  25. 

Const.  Cal.,  art.  22,  sec.  3« 

§  56.  Remittiturs  in  transferred  cases.  In  alT  cases  of 
appeal  transferred  to  the  supreme  court,  its  judgments 
shall  be  remitted  to  the  superior  courts  of  the  counties, 
or  cities  and  counties,  from  which  the  appeals  were  taken 
respectively,  with  the  same  force  and  effect  as  if  said 
cases  had  been  appealed  to  the  supreme  court  from  such 
superior  courts.    En.  March  11, 1872.    Am'd.  1880,  26. 

§57.  Appeals  in  probate  proceedings  and  contested 
election  cases.  Appeals  in  probate  proceedings  and  con- 
tested election  cases  shall  be  given  preference  in  hearing 
in  the  supreme  court,  and  be  placed  on  the  calendar  in 
the  order  of  their  date  of  (ssuo,  next  after  cases  in  which 
the  people  of  the  state  are  parties.  En.  March  11,  1872. 
En.  Stats.  1887,  82.    Am'd.  1903,  69. 

Gal.Rep.Cit.  46,  248;  47,  605;  49,  467;  184,  612. 

§  68  En.  March  11,  1872.  Am'd.  1873-4,  397;  1875-6,  88. 
Rep.  1880,  21. 

§  69.    En.  March  11, 1872.  Am'd.  1875-6,  83.    Rep.  1880,  21. 

t  60.  En.  March  11,  1872.  Am'd.  1877-8,  93.  Rep.  1880, 
21. 

§61.    En.  March  11, 1872.     Rep.  1880, 21. 
CaI.Rep.Cit.  71,  897. 

§62.  En.  March  11, 1872.  Rep.  1880, 21. 
§63.  En.  March  11, 1872.  Rep.  1880, 21. 
§64.    En.  March  11, 1872.   Am'd.  1875-6,  84.  Rep.  1880,  21. 
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§65.  Judges  and  elections.  There  shall  be  In  each  of 
the  organized  counties,  or  cities  and  counties,  of  the  state, 
a  superior  court,  for  each  of  which  one  judge,  and  for 
some  of  which  two  or  more  judges,  as  hereinafter  in  sub- 
sequent sections  specially  provided,  shall  be  elected  by 
the  qualified  electors  of  the  county,  or  city  and  county,  at 
the  general  state  elections  next  preceding  the  ezpirj|||on 
of  the  terms  of  office  of  their  predecessors  respectively; 
provided,  that  in  and  for  the  counties  of  Yuba  and  Sutter 
combined,  only  one  superior  judge  shall  be.  elected,  who 
shall  hold  the  superior  courts  of  both  said  counties,  and 
in  accordance  with  such  rules  for  the  dispatch  of  business 
in  both  said  counties  as  he  may  adopt  En.  March  11, 1872. 
Am'd.  1880,  26. 

Number  of  superior  judges:    See  Const  Cal.,  art.  6,  sec.  6. 

Jurisdiction  of  superior  courts:    See  post,  sees.  75-78. 

Acts  increasing  and  reducing  number  of  judges  im  various 
counties:     See  post,  Appendix,  Courts. 

Separate  Judges  for  Sutter  and  Yuba:  See  Stats.  1897, 
p.  48. 

§66.  Superior  courts  of  two  or  more  Judges.  In  each 
of  the  counties  of  Alameda,  Ix>s  Angeles,  Sacramento,  San 
Joaquin,  Santa  Clara,  and  Sonoma,  there  shall  be  elected 
two  Judges  of  the  superior  court;  and  in  each  of  said 
counties,  and  in  any  county,  or  city  and  county,  other  than 
the  dty  and  county  of  San  Francisco,  in  which  there  shall 
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be  more  than  one  judge  of  the  superior  court,  the  judges 
of  such  court  may  hold  as  many  sessions  of  said  court 
at  the  same  time  as  there  are  judges  thereof,  and  shall 
apportion  the  business  among  themselves  as  equally  as 
may  be.    En.  March  11, 1872.    Am'd.  1880,  26. 

Number  of  superior  judges:  See  Const.  Cal.,  art.  6,  sees. 
6,7. 

Acts  increasing  and  reducing  number  of  judges  In  various 
counties:    See  post,  Appendix,  Courts. 

§  67.  Superior  court  of  the  city  and  county  of  San 
Francisco.  In  the' city  and  county  of  San  Francisco  there 
shall  be  elected  twelve  judges  of  the  superior  court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  presiding  judge,  who  may  at  any 
time  be  removed  and  another  chosen  in  his  place,  by  a  vote 
of  any  seven  of  them.  The  presiding  judge  shall  distribute 
the  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  superior  court,  held 
by  any  one  or  more  of  the  judges  of  said  court,  shall  be 
equally  eftectlve  as  if  all  the  judges  of  said  court  presided 
at  such  session.  En.  March  11,  1872.  Am'd.  1873-4,  398; 
1880,  26. 

Number  of  superior  judges:   See  Const.  Cal.,  art.  6,  sec.  6. 

Process:     Post,  sec.  78. 

Act  allowing  superior  judges  of  San  Francisco  to  ap- 
point secretary:    See  post.  Appendix,  Courts. 

§68.  Ternns  of  office.  The  term  of  office  of  judges  of 
the  superior  court  shall  be  six  years  from  and  after  the 
first  Monday  of  January  next  succeeding  their  election; 
provided,  that  the  twelve  judges  of  the  superior  court 
elected  in  the  city  and  county  of  San  Francisco  at  the 
general  state  election  of  eighteen  hundred  and  seventy- 
nine  shall  have  so  classified,  or  shall  sq  classify  themselves, 
by  lot,  that  four  of  them  shall  go  out  of  office  at  the  end 
of  one  year,  four  of  them  at  the  end  of  three  years,  and  four 
of  them  at  the  end  of  five  years  from  the  first  Monday  of 
January,  eighteen  hundred  and  eighty;  and  the  entry 
of  such  classification  shall  have  been,  or  shall  be,  made 
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in  the  mtnutes  of  the  court,  signed  by  them,  and  a  duplicate 
thereof  filed  in  the  office  of  the  secretary  of  state;  and 
provided  further,  that  all  the  other  superior  Judges  elected 
at  the  general  state  election  of  eighteen  hundred  and 
seventy-nine  shall  go  out  of  office  at  the  end  of  five  years 
from  the  first  Monday  of  January,  eighteen  hundred  and 
eighty.    Bn.  March  11,  1872.    Am'd.  1875-6,  84;  1880,  27. 

Term  of  office:   See  Const  Cal.,  art.  6,  sec.  6. 

.  i  69.  Computation  of  years  of  office.  The  years  during 
which  a  judge  of  a  superior  court  is  to  hold  office  are  to 
be  computed  respectively  from  and  including  the  first 
Monday  of  January  of  any  one  year  to  and  excluding  the 
first  Monday  of  January  of  the  next  succeeding  year.  En. 
March  11,  1872.  Am'd.  1880,  27. 
CaI.Rep.Clt.     99,  44. 

Computation  of  time:  See  Const.  Cal.,  art.  6,  sec.  6.  See 
sec.  41,  ante. 

§70.  Vacancies.  If  a  vacancy  occur  in  the  office  of 
judge  of  a  superior  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  imtil  the  election  and 
Qualification  of  a  judge  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeding  general  election, 
and  the  judge  so  elected  shall  hold  office  for  the  remainder 
of  the 'unexpired  term.  En.  March  11,  1872.  Am'd.  1878-4, 
399;  1880,  27. 

Vacancy  filling:  See  Const  Cal.,  art.  6,  sec.  6.  See 
sec.  42,  ante. 

Vacancies  In  office,  and  the  mode  of  supplying  them: 
See  Pol.  Code,  ser s.  995  et  seq. 

Vacancy  does  not  affect  pending  proceedings:  See 
post,  sec.  184. 

$71.  Superior  courts  by  judges  of  other  counties.  A 
judge  of  any  superior  court  may  hold  the  superior  court  in 
any  county,  at  the  request  of  the  judge  or  judges  of  the 
superior  court  thereof,  and  upon  the  request  of  the  gov- 
ernor, it  shall  be  his  duty  to  do  so;  and  In  either  case  the 
judge  holding  the  court  shall  have  the  same  power  as 
a  judge  thereof.    En.  March  11,  1872.    Am'd.  1880,  27. 

CaI.Rep.CIt.     66,   329;  75,   221;  87.   397;  97;  177;  126.   620. 
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Sitting  for  another  Judge:  See  Ck>n8t  Cal.,  art  6,  sec  8. 
See  post,  sec  160. 

§72.  Judges  pro  tempore.  Any  cause  in  a  superior 
court  may  be  tried  by  a  judge  pro  tempore,  who  must  be 
a  member  of  the  bar  admitted  to  practice  before  the 
supreme  court,  agreed  upon  in  writing  by  the  parties  liti* 
gant,  or  their  attorneys  of  record,  approved  by  the  court, 
and  sworn  to  try  the  cause;  and  his  action  in  the  trial 
of  such  cause  shall  have  the  same  effect  as  If  he  were  a 
judge  of  such  court  A  judge  pro  tempore  shall,  before 
entering  upon  his  duties  in  any  cause,  take  and  subscribe 
the  following  oath  or  affirmation:  "I  do  solemnly  swear 
(or  affirm,  as  the  case  may  be) .  that  I  will  support  the 
constitution  of  the  United  States  and  the  constitution  of 
the  state  of  California,  and  that  I  will  faithfully  discharge 
the  duties  of  the  office  of  judge  pro  tempore  in  the  cause 
wherein is  plaintiff,  and is  defendant,  accord- 
ing to  the  best  of  my  ability."  En.  March  11,  1872.  Am'd. 
1880,  27. 

Judge  pro  tempore:    Const  Cal.,  art.  6,  sec.  8. 
Superior  judge  must  be  admitted  before  supreme  court: 
See  post,  sec  157. 

§  73.  Sessiona.  The  superior  court  shall  be  always  open 
(legal  holidays  and  non-judicial  days  excepted)  and  they 
shall  hold  their  sessions  at  the  county  seats  of  the  several 
counties,  or  cities  and  counties,  respectively.  They  shall 
hold  regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions  at 
such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  presiding  judge  shall  prescribe  the  times 
of  holding  such  special  sessions.  Bn.  March  11, 1872.  Am'd. 
1880,  27. 

CaI.Rep.Cit     89,  644:  119,  618. 

Duties  of  superior  judges  generally:  See  Pol.  Code, 
sec.  4134. 

Always  open:  See  Const  Cal.,  art  6,  sec.  6;  post,  sees. 
104, 134. 

Holidays,  etc:    See  ante,  sec.  10;  post,  sees.  134, 185. 
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§  74to  Adjournments.  AdjoummentB  from  day  to  day*  or 
from  time  to  time,  are  to  be  construed  as  recesses  in 
tbe  sessions,  and  shall  not  preyent  the  court  from  sitting 
at  any  time.    En.  March  11, 1872.    Am'd.  1880,  28. 

CaLRep.OIL  68,  644 ;  68,  645 ;  118,  616. 

Adjournments  from  time  to  time  mere  recesses  in  the 
sessions:    See  ante,  sec.  48. 

S  75.  Jurisdiction  of  two  kinds.  The  Jurisdiction  of  the 
superior  courts  is  of  two  kinds: 

1.  Original;  and, 

2.  AppeUate.    En.  March  11, 1872.    Am'd.  1880,  28. 

§76.  Original  Jurisdiction.  The  superior  courts  shall 
have  original  Jurisdiction: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation 
Is  not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  mimidpal  fine,  and  in  all  other  cases  in 
which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance, 
of  all  matters  of  probate,  of  divorce,  and  for  annulment  of 
marriage,  and  of  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for. 

6.  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanors  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  papers 
therefor.  Said  courts  and  their  Judges,  or  any  of  them, 
shall  have  power  to  issue  writs  of  mandamus,  certiorari, 
prohibition,  quo  warranto,  and  of  habeas  corpus  on  petition 
9y  or  on  behalf  of  any  person  in  actual  custody,  in  their 
^e6pective  counties.  Injunctions  and  writs  of  prohibition 
may  be  issued  and  served  on  legal  holidays  and  nonjudicial 
days.    En.  March  11, 1872.    Am'd.  1873-4,  281;  1880,  28. 

Cel.R«p.Cit.     54,150:     68.667;     68.668;     71.     88;     88.478; 
84,  120;     87.  232;  338.  164.      Subd.  8  —  86,  461. 
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Jurisdiction  of  superior  court:  See  Const  Cal.,  art  6, 
sec.  5. 

Venue  of  actions:    Sees.  892  et  seq.,  post 

Nuisance:   Sees.  52  ante,  731  post. 

Act  conferring  upon  superior  Judges  powers  of  probate* 
district  and  county  Judges:    See  post.  Appendix,  Courts. 

§77.  Appellate  Jurisdiction.  The  superior  courts  shall 
have  appellate  Jurisdiction  In  such  cases  arising  in  Justices' 
and  other  inferior  courts  in  their  respective  counties  as 
may  be  prescribed  by  law.  En.  March  11,  1872.  Am'd. 
1880,  28. 

Cal.Rep.Clt.     136,  636. 

Appellate  Jurisdiction:  See  Const.  Cal.,  art  6,  sec.  6. 
Appeals  to  superior  court:  See  post,  sees.  974-980. 

$  78.  Process.  The  process  of  the  superior  courts  shall 
extend  to  all  parts  of  the  state;  provided,  that  all  actions 
for  the  recovery  of  the  possession  of,  quieting  the  title  to, 
or  for  the  enforcement  of  liens  upon  real  estate,  shall  be 
commenced  in  the  county  in  which  the  real  estate,  or  any 
part  thereof  affected  by  such  action  or  actions,  is  situated. 
En.  March  11,  1872.    Am'd.  1880,  28. 

Cal.Rep.Cit.  136,  636. 

Process  extends  to  all  parts  of  state:  See  Const  Cal., 
art.  6,  sec.  5. 

Place  of  trial:  See  Const  Cal.,  art  6,  sec.  6;  also  sec. 
392,  post 

8  79.  Transfer  of  books,  papers,  and  actions.  All  rec- 
ords, books,  papers,  causes,  actions,  proceedings,  and 
appeals  lodged,  deposited,  or  pending  in  the  district  court 
or  courts,  county  court,  probate  court,  municipal  criminal 
court,  or  municipal  court  of  appeals,  of,  in,  or  for  any 
county,  or  city  and  county,  of  the  state,  aboUshed  by  the 
constitution,  are  transferred  to  the  superior  court  of  such 
county,  or  city  and  county,  which  has  the  same  power  and 
Jurisdiction  over  them  as  if  they  had  been  in  the  first  in- 
stance lodged,  deposited,  filed,  or  commenced  therein,  or, 
in  cases  of  appeal,  appealed  thereto.    En.  Stats.  1880,  28. 

Transfer  of  books,  papers,  and  actions:  See  Const  Cal., 
art.  22,  sec.  3;  ante,  sees.  55,  56. 
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Act  ooBferriag  npoa  nqteTtor  oonrt,  inw«n  et  diatilGt, 
i»iiiity,  knd  probUe  conrU:     8«e  poat.  Appendix,  Cotuta. 

Act  tnuuferrlnc  to  anjttrlot  court  boatneH,  records,  etc., 
of  cotuta  In  exlataace  under  old  conatltutlon:  See  post. 
Appendix,  Record*. 

11  SO,  81.    No  euch  lectlona. 

I  82.    En.  Marcli  11, 1ST2.    Rep.  1880,  21. 

183.    En.  Ifarch  11, 1873.    Rep.  1880,  21. 

IH.    Bn.  Marcli  11, 18T2.     Rep.  1880, 21. 

CHAPTER  V. 

JUSTICES'  COURTS. 

Article  t     Of  JDMI«M'  Court*  Id  CItlsa  ud  Countln,  H  SS-BS. 
II,     Of  JuiIlcH'  CourU  In  Townahlpi.  |i  103-lOT. 
IlL    jDBtlcu  of  the  PMce  and  Jiutlcei'  Ccurtt  In  Qensral, 
H  110-llE. 

ARTICLE   I. 
JUSTICES'    COURTS    IN    CITIES   AND    COUNTIBB. 
>'  cooTt  and  Jutlcei. 


I SS.  Juetices'  court  and  Jueticea.  There  ehall  be  In 
every  city  and  coontr  of  more  than  oae  hundred  thousand 
population  a  Justices'  court,  for  which  five  justlcea  of  the 
peace  shall  be  elected  by  the  quailfled  electors  of  such  city 
and  county,  at  the  general  state  election  next  preceding 
the  expiration  of  the  terma  of  office  of  their  predecessors. 
Any  one  of  said  Justices  may  bold  court,  and  there  may  be 
oa  many  eeBslona  ol  said  court  at  the  aame  time  as  there 
are  Justices  thereof.  The  aald  Juatlcea  shall  choose  one  of 
Code  CIT.  Pro*.— B. 
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their  ttnttber  to  be  presiding  justice,  who  may  at  any  time 
be  removed  and  another  appointed  in  his  place  by  a  vote 
of  a  majority  of  them;  provided,  that  in  case  of  the  tem- 
porary absence  or  disability  of  the  presiding  Justice,  any 
one  of  t]i6  other  justices,  to  be  designated  by  the  presiding 
Justice,  may  act  as  presiding  justice  during  such  absence 
or  disability.  En.  March  11,  1872.  Am'd.  1873-4,  282;  1S80, 
29. 

.    Cal.Rep.Cit.     62,228;     63,4X8:     68,414;     68,661:114,882. 

Number  of  justices  aind  their  duties  and  powers:  See 
Const  Cal.,  art.  6,  sec.  11. 

Act  of  March  26th,  1866,  organizing  San  Francisco  jus- 
tices' court,  with  amendments  of  1869-70,  p.  56;  1871-2,  p. 
758,  governed  in  San  Francisco  before  1880. 

Justices'  courts:   Compare  sees.  103,  110,  post 

Act  providing  that  mayor  of  certain  cities  shall  not  act 
as  justice:    See  post.  Appendix,  Courts. 

1 86.  Justices'  clerk.  The  supervisors  of  such  city  and 
county  shall  appoint  a  justice's  clerk,  on  the  written  nomi- 
nation and  recommendation  of  said  justices,  or  a  majority 
of  them,  who  shall  hold  office  for  two  years,  and  until  his 
successor  Is  in  like  manner  appointed  and  qualified.  Said 
Justices'  clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithful  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  supervisors  of  such  city  and  county,  and  in 
such  amount  as  may  be  fixed  by  said  supervisors,  whenever 
they  may  deem  It  necessary.  The  justices'  clerk  shall  have 
authority  to  appoint  two  deputy  clerks,  for  whose  acts  he 
shall  be  responsible  on  his  official  bond,  the  said  deputy 
clerks  to  hold  office  during  the  pleasure  of  said  cierk.  Said 
Justices'  clerk  and  deputy  shall  have  authority  to  adminis- 
ter oaths,  and  take  and  certify  affidavits  in  any  action, 
suit  ^r  proceeding  in  said  justices'  court  En.  March  11, 
1872.    Am'd.  1880,  29. 

Justices'  clerks  and  deputies  in  cities  and  counties  over 
two  hundred  thousand,  act  relating  to  appointment  of:  See 
post,  Appendix,  Justices  ot  the  Peace. 
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fi  87.  8h«rlfr  and  deputies.  The  sheriff  of  sach  city  and 
county  shall  be  ez  officio  an  officer  of  said  court,  and  it 
shall  be  his  duty  to  serve  or  execute,  or  cause  to  be  served 
and  executed,  each  and  every  process,  writ,  or  order  that 
may  be  issued  by  said  Justices'  court;  provided,  that  a  sum- 
mons issued  from  said  court  may  be  served  and  returned  as 
provided  in  section  eight  hundred  and  forty-nine  of  this 
code;  and  that  subpoenas  may  be  issued  by  the  Justices' 
clerk,  and  served  as  provided  in  section  one  thousand 
nine  hundred  and  eighty-seven  and  one  thousand  nine 
hundred  and  eighty-eight  of  this  code.  The  said  sheriff 
may  appoint,  in  addition  to  the  other  deputies  allowed 
by  law,  three  deputies,  whose  duty  it  shall  be  to  assist 
said  sheriff  in  serving  and  executing  the  process,  writs, 
and  orders  of  the  said  Justices'  court.  Said  deputies 
shall  receive  a  salary  of  one  hundred  and  twenty-five  dol- 
lars per  month  each,  payable  monthly  out  of  the  city  and 
county  treasury,  and  out  of  the  special  fee  fund,  after  being 
first  allowed  and  audited  as  other  demands  are  by  law  re- 
quired to  be  audited  and  allowed.  One  of  said  deputies 
shall  remain  in  attendance  during  the  sessions  of  said 
court,  and  at  such  other  times  as  the  said  court  or  the 
presiding  Justice  thereof  may  order  and  direct,  for  the 
purpose  of  attending  to  such  duties  as  may  be  imposed  on 
said  sheriff  or  said  deputies,  as  herein  provided,  or  required 
by  law.  The  said  sheriff  shall  be  liable  on  his  official  bond 
for  the  faithful  performance  of  all  duties  required  of  him 
or  any  of  his  said  deputies.  En.  March  11,  1872.  Am'd. 
ISSO,  80. 

Sheriff  generally:    See  Pol.  Code,  sees.  4175  et  seq. 

888.  Offices  and  office  hours.  The  supervisors  of  such 
city  and  county  shall  provide,  In  some  convenient  locality 
in  the  city  and  county,  a  suitable  office  or  suite  of  offices 
for  said  presiding  Justice,  Justices'  clerk,  deputy  clerk,  and 
deputy  sheriff,  and  offices  suitable  for  holding  sessions  of 
said  court,  and  separate  from  one  another,  for  each  of  said 
Justices  of  the  peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction  of 
business;  and  if  they  are  not  provided,  the  court  may  direct 
the  sheriff  to  provide  the  same,  and  the  expenses  incurred, 
certified  by  the  Justices  to  be  correct,  shall  be  a  charge 
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against  tbe  city  and  county  treasuryf  and  paid  out  of  the 
general  fund  thereof.  The  said  Justices,  justices'  clerk, 
and  deputy  clerk  shall  be  in  attendance  at  their  respective 
offices,  for  the  dispatch  of  official  business  daily,  from  the 
hour  of  eight  o'clock  a.  m.  until  flye  o'clock  p.  m.  Bn. 
Mardi  11»  1$72.  Am'd.  1877^,  95;  1880,  30. 

CaI.Rep.Cit.     48,  80. 

§89.  Actions.  All  actions,  suits,  and  proceedings  I& 
such  city  and  county  whereof  justices  of  the  peace  or 
justices'  courts  hare  jurisdiction,  except  those  cases  of  con- 
current jurisdiction  that  may  be  commenced  in  some  oth^ 
court,  shall  be  entitled,  "In  the  justices'  court  of  the  city 

and  county  of "  (inserting  the  name  of  tbe  city  and 

county)  and  commenced  and  prosecuted  in  said  justices' 
court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required  to 
appear  before  the  presiding  justice,  or  before  one  of  the 
other  justices  of  the  peace,  to  be  designated  by  uie  presid- 
ing justice,  at  his  office;  but  all  complaints,  answers,  and 
other  pleadings  and  papers  required  to  be  filed,  shall  be 
filed,  and  a  record  of  all  such  actions,  suits,  and  proceed*- 
ings  made  and  kept  In  the  clerk's  office  aforesaid;  and  tlie 
presiding  justice  and  each  of  the  other  justices  shall  have 
power,  jurisdiction,  and  authority  to  hear,  try,  and  deter- 
mine any  action,  suit,  or  proceeding  so  commenced,  and 
which  shall  hare  been  made  returnable  before  him,  or  may 
be  assigned  or  transferred  to  Mm,  or  any  motion,  appli- 
cation, or  issue  therein  (subject  to  the  constitutional  right 
of  trial  by  jury),  and  to  make  any  necessary  and  proper 
orders  therein.    En.  March  11,  1872.    Am'd.  1880,  30. 

Concurrent  Jurisdiction:     See  sec.  118,  post. 
Jurisdiction  of  justices'  court:  See  post,  sees.  112  et  seq. 

§  90.  Reassignment  and  transfer  of  actions.  In  case  of 
sickness  or  disability  or  absence  of  a  justice  of  the  peace 
(on  the  return  of  a  summons  or  at  the  time  appointed  for 
trial)  to  whom  a  cause  has  been  assigned,  the  presiding 
justice  shall  reassign  the  cause  to  some  other  Justice,  who 
shall  proceed  with  the  trial  and  disposition  of  said  cause 
In  the  same  manner  as  if  originally  assigned  to  him;  and  if, 
at  any  time  before  the  trial  of  a  cause  or  matter  retumabto 
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or  pending  'before  any  of  said  jnstioes,  either  party  shall 
object  to  haying  the  cause  or  matter  tried  before  such 
justice,  on  the  ground  that  such  Justice  Is  a  material  wit- 
ness for  either  party,  or  on  the  ground  of  the  Interest, 
prejudice,  or  bias  of  such  justice,  and  such  objection  be 
made  to  appear  in  the  manner  prescribed  by  section  eight 
hundred  and  thlrty»three  of  this  code^  the  said  justice  shall 
suspend  proceedings,  and  the  presiding  justice,  on  motion 
and  production  before  him  of  the  aifidarlt  and  proofs,  shall 
order  the  transfer  of  the  cause  or  matter  for  trial  before 
some  other  justice,  to  be  designated  by  him.  The  presiding 
justice  may.  In  like  manner,  assign  or  transfer  any  con- 
tested motion,  application,  or  Issue  In  law,  arising  In  any 
cause  returnable  or  pending  before  him  or  any  other  jus- 
tice, to  some  other  justice;  and  the  said  justice,  to  whom 
any  cause,  matter,  motion,  application,  or  Issue  shall  be  so 
as  aforesaid  assigned  or  transferred,  shall  have  power, 
jurisdiction,  and  authority  to  hear,  try,  and  determine  the 
same  accordingly.    En.  March  11, 1872.    Am'd.  1880,  31. 

§  91.  Payment  of  fees.  All  legal  process  of  every  hind 
In  actions,  suits  or  proceedings  in  said  justices'  court,  for 
the  issue  or  service  of  which  any  fee  Is  or  may  be  allowed 
by  law,  shall  be  Issued  by  the  said  justices'  clerk  upon  the 
order  of  the  presiding  justice,  or  upon  the  order  of  one  of 
the  justices  of  the  peace,  acting  as  presiding  justice,  as  in 
this 'article  provided;  and  the  fees  for  Issuance  and  service 
of  all  such  process,  and  all  other  fees  which  are  allowed 
by  law  for  any  official  services  of  justices,  justices'  clerks, 
or  sheriff,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  clerk,  and  be  by  him  dally,  or  weekly,  or 
monthly,  as  the  supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under  oath, 
and  paid  into  the  treasury  of  such  city  and  county  as  part 
of  the  special  fee  fund  thereof;  provided,  that  such  pay- 
ment in  advance  shall  not  be  exacted  from  parties  who  may 
prove  to  the  satisfaction  of  the  presiding  justice  that  they 
have  a  good  cause  of  action,  and  that  they  are  not  of  suf- 
fieimit  pecuniary  ability  to  pay  the  legal  fees;  and  no 
judgment  shall  be  rendered  in  any  action  before  said  jus- 
tices' oourt,  or  any  of  said  justices,  imtll  the  fees  allowed 
therefor,  and  all  fees  for  previous  services  therein,  which 
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are  destined  to  )>e  paid  into  the  treasury,  shall  have  been 
paid,  except  in  cases  of  poor  persons,  as  hereinbefore  pro- 
yided.    Eku  Stats.  1880,  31. 

Cal.Rep.Clt.     107,  118;  115,  652;  126,  29. 

Fees:  See  Const.  Cal.,  art.  6,  sec.  15» 

$  92.  Certifleates,  transoripts,  and  other  papers.  Cases 
which  by  the  provisions  of  law  are  required  to  be  certified 
to  the  superior  court,  by  reason  of  involving  the  question 
of  title  or  i>ossesBlon  of  real  property,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine,  shall 
be  so  certified  by  the  presiding  justice  and  Justices'  clerk; 
and  for  that  purpose,  if  such  question  shall  arise  on  the 
trial,  while  the  case  is  pending  before  one  of  the  other  Jus- 
tices, such  Justice  shall  certify  the  same  to  the  presiding 
Justice.  All  abstracts  and  transcripts  of  Judgments  and 
proceedings  in  said  court,  or  in  any  of  the  dockets  or 
registers  of  or  deposited  in  said  court,  shall  be  given  and 
certified  from  any  of  such  dockets  or  registers,  and  signed 
by  the  presiding  justice  and  clerk,  and  shall  have  the  same 
force  and  eftect  as  abstracts  and  transcripts  of  justices  of 
the  peace  in  other  cases.  Appeals  from  Judgments  ren- 
dered in  said  court  shall  be  taken  and  perfected  in  the 
manner  prescribed  by  law;  but  the  notice  of  appeal,  and  all 
the  papers  required  to  be  filed  to  perfect  it,  shall  be  filed 
with  the  Justices'  clerk.  '  Statements  on  appeals  shall  be 
settled  by  the  Justice  who  tried  the  cause.  Sureties  on 
appeal,  or  on  any  bond,  or  undertaking  given  in  any  cause 
or  proceeding  in  said  court,  when  required  to  Justify,  may 
justify  before  any  one  of  the  justices.    Bn.  Stats.  1880,  82. 

Transfer  to  superior  court:  See  sec.  888,  post 
Appeals:  See  post,  sees.  974  et  seq. 

§93.  Justices'  docket.  In  a  suitable  book,  strongly 
bound,  the  Justices'  clerk  shall  keep  a  permanent  record  of 
all  actions,  proceedings,  and  Judgments  commenced,  had. 
or  rendered  in  said  Justices'  court,  which  book  shall  be  a 
public  record,  and  be  known  as  the  "justices'  docket,"  in 
which  docket  the  clerk  shall  make  the  same  entries  as  are 
provided  fbr  in  section  nine  hundred  and  eleven  of  this 
code,  and  which  said  docket  and  entries  therein  shall  have 
the  same  force  and  effect  as  is  provided  by  law  in  reference 


05  JUSTICES'   COtTRTS.  |§  94-96 

to  dockets  of  Jnstlcefl  of  the  peace.  To  enable  the  clerk  to 
make  up  such  docket,  each  of  the  justices  shall  keep 
minutes  of  his  proceedings  in  every  cause  returnable  before 
or  assigned  or  transferred  to  him  for  trial  or  hearing;  and 
upon  Judgment  or  other  disposition  of  a  cause,  such  Justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
gether -with  all  pleadings  and  papers  in  said  cause,  to  the 
clerk's  office,  who  shall  immediately  thereupon  file  the  same 
and  make  the  proper  entries  under  the  title  of  the  action  in 
the  docket  aforesaid.    En.  Stats.  1880,  32. 

Cal.Rep.ClL     116,  86. 

Docket  generally:  Post»  sees.  911  et  seq.;  effect  of,  sec 
912. 

fi  94.  Territorial  extent  of  jurisdiction.  The  Jurisdiction 
of  the  Justices'  court  of  such  city  and  county  extends  to  the 
limits  of  the  city  and  county,  and  its  process  may  be 
served  in  any  part  thereof.  E2n.  March  11,  1872*  Am'd- 
1880,  82. 

Jurisdiction:  Sees.  112  et  seq.,  925,  post 
Process,  where  runs:  See  post,  sec.  106. 

§95.  Practice  and  rules.  The  Justices'  court  and  the 
Justices  of  the  peace  of  every  such  city  and  county  shall  be 
governed  in  their  proceedings  by  the  provisions  of  law 
regulating  proceedings  before  Justices  of  the.  peace,  so  far 
as  such  provisions  are  not  altered  or  modified  in  this 
article,  and  the  same  are  or  can  be  made  applicable  in  the 
several  cases  arising  before  them.  The  Justices'  courts  of 
such  city  and  county  shall  have  power  to  make  rules  not 
inconsistent  with  the  constitution  and  laws  for  the  govern- 
ment of  such  Justices'  court  and  the  officers  thereof;  but 
such  rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  made  imposing  any  tax 
or  charge  on  any  legal  proceeding,  or  giving  any  allowance 
to  any  Justice  or  officer  for  services.  En.  March  11,  1872. 
Am'd.  1880,  32. 

CsLRep.Git.     107,  118. 

Provisions  applicable:  See  post,  sees.  832-926. 
Rules  of  courts  generally:  See  post^  sec.  129. 

1 96.  Attorneys.  It  shall  not  be  lawful  for  any  Justice 
of  the  peace.  Justices'  clerk,  or  sheriff  of  any  such  city  and 
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.Qounty,  or  any  of  their  deputies,  to  appear  or  ftdvocate,  or 
in  any  manner  act  as  attorney,  counsel,  or  agent  for  any 
party  or  person  in  any  cause,  or  in  relation  to  any  demand, 
account,  or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attorney  at  law  duly  admitted  to  prac- 
tice in  courts  of  record,  be  permitted  to  appear  as  attorney 
or  agent  for  any  party  in  any  cause  or  proceeding  before 
said  Justice's  court,  or  any  of  said  Justices,  unless  he  pro- 
duce a  sufficient  power  of  attorney  to  that  effect,  duly 
executed  and  acknowledged  before  some  officer  authorized 
by  law  to  take  acknowledgments  of  deeds,  which  power 
of  attorney,  or  a  copy  thereof,  duly  certified  by  one 
of  the  Justices  (who  on  inspection  of  the  original,  and 
being  satisfied  of  its  genuineness,  shall  certify  such  copy), 
shall  be  filed  among  the  papers  In  such  cause  or  proceed- 
ing.   En.  March  11,  1872.    Am'd.  1880,  33. 

•  Judicial  officers,  disqualifications:   Post,  sees.  170,  171, 

§  97.  Salaries.  The  Justices  of  the  peace,  and  Justices' 
clerk,  and  his  aeputy,  shall  receive  for  their  official  ser- 
vices the  following  salaries,  and  no  other  or  further  compen- 
sation, payable  monthly,  out  of  the  city  and  county 
treasury,  and  out  of  the  special  fee  fund  thereof,  after  being 
first  allowed  and  audited  as  other  similar  demands  are  by 
law  required  to  be  allowed  and  audited:  To  the  presiding 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  the 
other  Justices  of  the  peace  and  the  Justices'  clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  deputy  of 
the  Justices'  clerk,  twelve  hundred  dollars  per  annum.  En. 
March  11, 1872.    Am'd.  1873-4,  282;  1880,  33. 

Cal.Rep.Clt     66,  565. 

§98.  What  Justices  successors  of  others.  The  Justices 
of  the  peace  elected  In  any  such  city  and  county  at  the 
general  election  of  eighteen  hundred  and  seventy-nine,  or 
persons  appointed  to  fill  their  places,  are  successors  of  the 
Justices  of  the  peace  of  such  city  and  county  who  held 
office  at  the  time  of  such  election;  and  ail  records,  regis- 
ters, dockets,  books,  papers,  causes,  actions,  and  proceed- 
ings lodged,   deposited,  or  pending  before  the  Justices' 
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court  or  any  JtwUce  of  any  snch  city  and  county,  are  trans* 
f  erred  to  the  justices'  court  of  socli  city  and  county  herein 
provided  for,  which  shall  havis  the  same  power  and  Juris- 
diction over  them  as  if  they  had  been  in  the  first  instance 
lodged,  deposited*  filed,  or  commenced  therein.  En.  March 
U,  1872.    Ain'd.1880,  3i. 

Gal.R«p.Clt.     68,  80. 

Similar  provisions  with  respect  to  supreme  court:  Sec. 
65,  ante;  and  the  superior  court,  sec.  79,  ante. 
What  Justices  succr  isors  of  others:     See  post,  107. 

S  99.    Bn.  March  11, 1872.  Am'd.  1877-8,  97.    Rep.  1880,  21. 

S  100.    En.  March 'll,  1872.    Rep.  1880,  21. 


ARTICUS  IL 

JUSTICES*   COURTS   IN  TOWNSHIPS. 

9  103.  Justices'  courts  and  Justices. 

i  104.  Courts,  where  held. 

f  105.  Wtaat  Justice  may  hold  court  for  another. 

9  106.  Territorial  extent  of  civil  Jurisdiction. 

i  107.  What  Justices  successors  of  others. 

i  103.  Justices'  courts  and  Justices.  There  shall  be  at 
least  one  Justices'  court  in  each  of  the  townships  of  the 
state,  for  which  one  justice  of  the  peace  must  be  elected  by 
the  qualified  electors  of  the  township,  at  the  general  state 
election  next  preceding  the  expiration  of  the  term  of  office 
of  his  predecessor.  In  any  coimty  where,  in  the  opinion  of 
the  board  of  supervisors,  the  public  convenience  requires 
ity  the  said  board  may,  by  order,  provide  that  two  justices' 
courts  may  be  established  in  any  township,  designating 
the  same  in  such  order;  and  in  such  case  one  justice  of  the 
peace  must  be  elected  in  the  manner  herein  provided  for 
each  of  such  courts.  In  every  city  or  town  of  the  third 
and  the  fourth  cdass  there  must  be  one  justice  of  the  peace, 
and  in  every  city  or  town  of  the  first  and  one  half  and  the 
second  class  there  must  be  two  justices  of  the  peace,  to  be 
elected  in  like  manner  by  the  electors  of  such  cities  or 
towns,  respectively;  and  such  justices  of  the  peace  of  cities 
or  towns,  and  justices'  courts  of  cities  or  towns,  shall  have 
the  same  jurisdiction,  civil  and  criminal,  as  justices  of  the 
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peace  of  townshipe,  and  township  Justices'  courts.  Said 
Justices  of  the  peace  of  cities,  and  Justices'  court  of  cities, 
shall  also  hare  Jurisdiction  of  all  proceedings  for  the  viola- 
tion of  any  ordinance  of  any  city  in  which  courts  are  estab- 
lished, both  civil  and  criminal,  and  of  all  actions  for  the 
collection  of  any  license  required  by  any  ordinance  of  any 
such  city  or  town,  and  generally  exercise  all  powers, 
duties  and  Jurisdiction*  civU  and  criminal,  of  police  Judges, 
Judges  of  the  police  court,  recorder's  court,  or  mayor's 
court  within  such  city.  No  person  is  eligible  to  the  oiBce 
of  Justice  of  the  peace  in  any  city  or  town  of  the  first,  first 
and  one  haUl,  second  or  third  class  who  has  not  been  ad* 
mitted  to  practice  law  in  a  court  of  record;  and  no  Justice 
of  the  peace  is  permitted  to  practice  law  before  another 
Justice  of  the  peace  in  the  city,  town  or  county  in  which  he 
resides,  or  to  have  a  partner  engaged  in  the  practice  of 
law  in  any  Justice's  court  in  such  city,  town  or  county. 
E^7ery  city  Justice  of  the  peace  in  any  city  or  town  of  the 
fourth  class  shall  receive  a  salary  of  fifteen  hundred  dol- 
lars per  annum,  and  every  city  Justice  of  the  peace  in  any 
city  or  town  of  the  second  or  third  class  shall  receive  a 
salary  of  two  thousand  dollars  per  annum;  and  every  city 
Justice  of  the  peace  in  any  city  or  town  of  the  first  and  one 
half  class  shall  receive  a  salary  of  twenty-four  hundred 
dollars  per  annum;  and  each  city  Justice  of  the  peace  shall 
be  provided  by  the  city  or  town  authorities  with  a  suitable 
office  in  which  to  hold  his  court  Where  the  compensation 
of  the  Justice  of  the  peace  of  any  city  or  town  is  by  salary, 
it  shall  be  paid  by  warrants  drawn  each  month  upon  the 
salary  fund,  or,  if  there  be  no  salary  fund,  then  upon  the 
general  fund,  of  such  city  or  town,  such  warrants  to  be 
audited  and  paid  as  salaries  of  other  city  officials.  All  fees 
which  are  chargeable  by  law  for  services  rendered  by  such 
city  Justices  of  the  peace  in  the  cities  or  towns  aforesaid 
shall  be  by  them,  respectively,  collected,  and  on  the  first 
Monday  of  each  month  every  such  city  or  town  Justice  of 
the  peace  shall  make  a  report,  under  oath,  to  the  city  or 
town  treasurer  of  the  amount  of  fees  so  by  him  collected, 
and  pay  the  amount  so  collected  into  the  city  or  town 
treasury  to  the  credit  of  the  general  fund  thereof.  Said 
salary  shall  be  the  sole  compensation  of  said  city  Justices; 
provided,  that  the  provisions  of  this  section  as  to  the  esi* 
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tAbUshment  oC  Jnsttees'  oomts  and  city  fostlcefl  of  the 
peace  in  cities  or  towns,  triiall  not  apply  to  cities  or  towns 
in  which  recorders'  courts  or  city  or  town  recorders  are 
now  or  may  hereafter  be  established,  and  city  justices' 
oonrts  BOW  eiisting  in  such  cities  or  towns  are  hereby 
abolished.  Bn.  March  11,  1872.  Am'd.  1880,  84;  1891,  456; 
1899,  SS;  19(HH)1, 100;  1908,  210. 

Note— As  section  108  as  amended  in  1908  does  not  go 
into  effect  until  January  1, 1907,  the  section  adopted  at  the 
session  of  1901  will  remain  in  effect  until  that  time  and 
is  here  appended. 

There  shall  be  at  least  one  Justice's  court  in  each  of  the 
townships  of  the  state,  for  which  one  Justice  of  the  peace 
must  be  elected  by  the  qualified  electors  of  the  township, 
at  the  general  state  election  next  preceding  the  expiration 
of  the  term  of  office  of  his  predecessor.  In  any  county 
where,  in  the  opinion  of  the  board  of  supervisors,  the  public 
conyenience  requires  It,  the  said  board  may,  by  order,  pro- 
vide that  two  Justices'  courts  may  be  established  in  any 
township,  designating  the  same  in  such  order;  and  in  such 
case  one  Justice  of  the  peace  must  be  elected  in  the  manner 
herein  provided  for  each  of  such  coufts.  In  every  city  or 
town  of  the  third  and  the  fourth  class  there  must  be  one 
Justice  of  the  peace,  and  in  every  city  or  town  of  the  first 
and  one  half  and  the  second  class  there  must  be  two  Jus- 
tices of  the  peace,  to  be  elected  in  like  manner  by  the 
electors  of  such  cities  or  towns,  respectively;  and  such 
justices  of  the  peace  or  cities  or  towns,  and  Justices'  courts 
of  cities  or  towns,  shall  have  the  same  Jurisdiction,  civil 
and  criminal,  as  Justices  of  the  i>eace  of  townships,  and 
township  Justices'  courts.  Said  Justices  of  the  peace  of 
cities,  and  Justices'  courts  of  cities,  shall  also  have  jurisdic- 
tion of  all  proceedings  for  the  violation  of  any  ordinance 
of  any  city  in  which  courts  are  established,  both  civil  and 
criminal,  and  of  all  actions  for  the  collection  of  any  license 
required  by  any  ordinance  of  any  such  city  or  town,  and 
generally  exercise  all  powers,  duties  and  Jurisdiction,  civil 
and  criminal,  of  police  Judges,  Judges  of  the  police  court, 
recorder's  court,  or  mayor's  court  within  such  city. 

No  person  is  eligible  to  the  office  of  Justice  of  the  peace 
in  any  city  or  town  of  the  first,  first  and  one  half,  second 
or  third  class  who  has  not  been  admitted  to  practice  law  in 
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a  court  of  record;  and  no  Justice  of  the  peace  is  permitted 
to  practice  law  before  another  Justice  of  the  peace  in  the 
city,  town  or  county  in  which  he  resides,  or  to  have  a  part- 
ner engaged  in  the  practice  of  law  in  any  Justice's  court  in 
such  city,  town  or  county.  Every  city  Justice  of  the  peace 
in  any  city  or  town  o^  the  foiu'th  class  shall  receive  a  salary 
of  fifteen  hundred  dollars  per  annum,  and  every  city  Justice 
of  the  peace  in  any  city  or  town  of  the  second  or  third 
class  shall  receive  a  salary  of  two  thousand  dollars  per 
annum;  and  every  city  Justice  of  the  peace  in  any  city  or 
town  of  the  first  and  one  half  class  shall  receive  a  salary 
of  twenty-four  hundred  dollars  per  annum;  and  each  city 
Justice  of  the  peace  shall  be  provided  by  the  city  or  town 
authorities  with  a  suitable  ofiice  in  which  to  hold  his  court 
Where  the  compensation  of  the  Justice  of  the  peace  of  any 
city  or  town  is  by  salary,  it  shall  be  paid  by  warrants 
drawn  each  month  upon  the  salary  fund,  or,  if  there  be  no 
salary  fund,  then  upon  the  general  fund,  of  such  city  or 
town;  such  warrants  to  be  audited  and  paid  as  salaries  of 
other  city  officials.  All  fees  which  are  chargeable  by  law 
for  services  rendered  by  such  city  Justices  of  the  peace  in 
the  cities  or  towns  aforesaid  shall  be  by  them,  respeetively, 
collected,  and  on  the  first  Monday  of  each  month  every 
such  city  or  town  Justice  of  the  peace  shall  make  a  report, 
under  oath,  to  the  city  or  town  treasurer,  of  the  amount  of 
fees  so  by  him  collected,  and  pay  the  amount  so  collected 
into  the  city  or  town  treasury,  to  the  credit  of  the  general 
fund  thereof.  Said  salaries  shall  be  the  sole  compensation 
of  said  city  Justices.  En.  Stats.  1880,  34.  Am'd.  1891, 
466;  1899,  88;  1900-01,  100;  1903,  210. 

Cal.Rep.Cit.     68,561;     68,574;     58,576;     58.677;     69,690; 
67,  633;     73.  506;     86,  5d6;  102,    17;  133,     76. 

Eligibility  of  justices  of  the  peace:  See  post,  sec.  159. 

Disabilities:  See  post,  sees.  170  et  seq. 

Fees:  See  Const.  Cal.,  art.  6,  sec.  15. 

Act  providing  that  mayor  in  certain  cities  shall  not  act  as 
Justices:    See  post.  Appendix,  Courts. 

Creation  of  Justices'  courts  in  various  places:  See  post. 
Appendix,  Justices  of  the  Peace. 

Act  fixing  jurisdiction  and  providing  compensation  for 
Justices  in  cities  and  towns:  See  post.  Appendix,  Justices 
of  the  Peace. 
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1 104.  Couitib  Where  held.  A  Juetic^s  court  may  be  held 
at  any  place  selected  by  the  Justkce  holding  the  same.  In 
the  township. lor  which  he  is  elected  or  appointed;  and 
auch  court  shall  be  always  open  for  the  transaction  of 
business.    Ezi.  March  11, 1872.    Am'd.  1880,  34. 

Hours  of  justice:   See  ante,  sqc.  88. 

1 106.  What  Justice  may  hold  court  for  another.  A  Jus- 
tice of  the  peace  of  any  township,  or  city,  or  city  and 
county  may  hold  the  court  of  any  other  justice  of  the  peace 
of  any  township,  city  and  county,  or  city  within  the  same 
county,  at  his  written  request,  and  while  so  acting  shall 
be  vested  with  all  the  powers  of  the  justice  for  whom  he 
so  holds  court  In  which  case  the  proper  entry  of  the  pro- 
ceedings before  the  attending  Justice  subscribed  by  him 
shall  be  made  in  the  docKet  of  the  justice  for  whom  he  so 
holds  the  court;  and  the  same  shall  be  prima  facie  evidence 
of  such  proceedings,  and  form  and  becoi^e  a  part  of  the 
record  of  any,  or  any  part  of  any  and  all  actions,  causes,  or 
proceedings  had  before  such  attending  justice  while  so 
holding  the  court  En.  March  11,  1872.  AmU  1880,  34; 
1897,  8. 

CaLRep.Clt.     88,  240;  116,  607. 

With  respect  to  superior  courts:    See  sec.  71,  ante. 

1 106.  Territorial  extent  of  civil  Jurisdiction.  The  civil 
Jurisdiction  of  justices*  courts  extends  to  the  limits  of  the 
townships  in  which  they  are  held;  but  mesne  and  final 
process  of  any  Justices'  court  in  a  county  may  be  issued  to 
and  served  in  any  part  of  the  county.  En.  March  11,  1872. 
Am'd.  1880,  34. 

CaLRep.ClL     SS,  443. 

Jurisdiction:  See  sec.  94,  ante,  and  post,  sees.  112  et  seq. 
Process,  where  runs:  See  ante,  sec.  96. 

1 107.  What  justices  successors  of  others.  The  Justices 
of  the  peace  elected  in  the  townships  at  the  general  state 
election  of  eighteen  hundred  and  seventy-nine,  or  persons 
appointed  to  fill  their  places,  are  successors  of  the  Justices 
of  the  peace  of  the  townships,  respectively,  who  held  ofilce 
at  the  time  of  such  election;  and,  in  case  the  townships  of 
any  county  are  hereafter  changed  or  altered,  the  board  of 

Code  CiT.  Proc.~6. 
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BopenrlBors  of  such  county  shall  make  pkxyvtoion  as  to  what 
justices  shall  be  successors  of  the  justices  of  townships  so 
changed  or  altered.    Bn.  March  11, 1872.    Am'd.  1880,  84. 

S  108.    En.  March  11, 1872.    Rep.  1880,  2L 

S  109.    En.  March  11, 1872.    Rep.  1880,  21. 


ARTICLE  m. 

JUSTICES  OF  THE  PEACE  AND  JUSTICES'  COURTS  IN  OBN* 

ERAL. 

110.  Terms  of  office. 

111.  Vacancies. 

112.  CiTll  Jurisdiction. 
118.  Concurrent   Jurisdiction. 
114.  ClYll  Jurisdiction  restricted. 
116.  Criminal   Jurisdiction. 

f  110.  Terms  Of  office.  The  term  of  office  of  justices  of 
the  peace  shall  be  four  years  from  and  after  twelve  o'clock 
meridian  on  the  first  Monday  after  the  first  &ay  of  January 
next  succeeding  their  election.  Bn.  March  11, 1872.  Am'd. 
1880,  35;  1900-01,  630. 

Cal.Rep.Cit     68.661;     66,    ID;     67,633:102,    17:183,     76; 
188,    77. 

8  111-  Vacancies.  If  a  vacancy  occurs  in  the  office  of  a 
Justice  of  the  peace,  the  board  of  supervisors  of  the  coimty 
shall  appoint  on  eligible  person  to  hold  the  office  for  the 
remainder  of  the  unexpired  term.    En.  Stats.  1880,  35. 

Cal.Rep.Cit.     102,   15;  102,   16;  102.   17;  102,   18;  122,   189; 
138,    76;  £38,    76. 

1 112.  Civil  Jurisdiction.  The  Justices'  courts  shall  have 
civil  Jurisdiction: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest,  does 
not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to' the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property  where  no  issue  is  raised  by  the  veri- 
fied answer  of  the  defendant  involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 
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8.  b  tettou  to  recorer  the  possession  of  personal  prop* 
ert7»  if  the  yalne  of  snch  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  Une,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  incorporated  city  and  county,  city 
or  town,  where  no  issue  is  raised  by  the  answer  inyolving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  muni- 
cipal fine; 

6.  In  actions  upon  bonds  or  undertakings  conditioned  for 
the  payment  of  money,  if  the  sum  claimed  does  not  amount 
to  three  hundred  dcdlars,  though  the  penalty  may  exceed 
that  sum; 

6.  To  take  and  enter  Judgment  for  the  recovery  of  money 
on  the  confession  of  a  defendant,  when  the  amount  con- 
fessed, exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars.    En.  March  11, 1872.    Am'd.  1880,  35. 

CAl.Rep.CIt.  60,  427 ;  60.  667 ;  81,  649 ;  97,  97 ;  102,  17 ; 
111,  422.   Subd.  1—127,  669.   Sub4.  2—136.  68.  Subd.  4— 
80,  41;  180.  99. 

Local  and  special  legislation  with  respect  to  jurisdiction 
of  Justices  is  prohibited  by  article  4,  section  25,  constitution 
(tf  1879. 

1 118.  Concurrent  Jurisdiction.  The  Justices*  courts  shall 
have  concurrent  Jurisdiction  with  the  superior  courts  with* 
in  their  respective  townships: 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  exceed 
two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  property  amounts  to  three  hundred  dollars. 
Vn.  March  11,  1872.    Am'd.  1877-8,  97;  1880,  36. 

Cal.Rep.Cit  90.  602;  180,  98;  130,  99.    Subd.  1—187,  604. 

Concurrent  Jurisdiction:  See  Const  Cal.,  art  6,  sec.  ll. 
Forcible  entry:   See  post,  sees.  1159  et  seq. 

1114.  Civil  jurisdiction  restricted.  Except  as  in  the  last 
preceding  section  provided,  the  Jurisdiction  of  the  Justices' 
courts  shall  not,  in  any  case,  trench  upon  the  Jurisdiction 
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of  the  several  courts  of  record  of  the  state,  nor  extend  to 
any  action  or  proceeding  against  ships*  vessels,  or  boats, 
for  the  recovery  of  seamen's  wages  for  a  voyage  perfiormed 
in  whole  or  in  part  without  the  waters  of  this  state.  Bn. 
March  11, 1872.  Am'd.  1880,  36. 
Cal.Rep.Oit.     55«  267. 

Not  to  trench  upon  Jurisdiction  of  courts  of  record:  See 
Const.  Cal.,  art.  G,  sec.  11. 
Actions  against  vessels:  Sees.  813  et  seq. 

8  115.  Criminal  jurisdiction.  The  Justices*  courts  shall 
have  Jurisdiction  of  the  following  public  offenses  com- 
mitted within  the  respective  counties  In  which  such  courts 
are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  committing 
a  willful  injury  to  property,  and  all  misdemeanors  punish- 
able by  fine  not  exceeding  five  hundred  dollars,  or  imprison- 
ment not  exceeding  six  months,  or  by  both  such  fine  and 
Imprisonment.  En.  March  11,  1872.  Am'd.  1873-4,  399; 
18S0,  36. 

Cal.Rep.Clt.  60.  104 ;  60,  152 ;  66,   4 ;  68,  413 ;  98,  236 ; 
96,  866 :  97,  628 ;  115.  5'4. 

Act  conferring  power  to  act  as  police  Judges:  See  post. 
Appendix,  Justices  of  the  Peace. 

8  116.    Bn.  March  11,  1872.    Rep.  1880,  21. 

9  117.  En.  March  11,  1872.  Am'd.  1873-4,  283;  1875-6,  85. 
Rep.  1880,  21. 

Cal.Rep.Clt  58,  413. 

§  118.    En.  March  11,  1872.    Rep.  1880,  21. 

8119.    En.  Stats.  1873-4,  283.    Rep.  1880,  2t 


6»  POLICE  COURTS-GENERAL  PROVISIONS.  f|  121-129 


CHAPTER  VL 

POLICE   COORTS. 

8  121.    ProTlded  (or  Id  PollUcal  Code. 

§  121.  Provided  for  in  Political  Codo.  Police  coarts  are 
established  in  incorporated  cities  and  counties,  cities,  and 
towns,  and  their  organization,  jurisdiction,  and  powers 
provided  for  in  the  Political  Code,  part  four.  En.  March  11, 
1872.    Am'd.  1880,  S6. 

Cal.Rep.CiL     66,  4;  89,  610. 

Proceedings  in  civil  actions:  See  post,  sees.  929  et  seq. 

Police  courts  generally,  their  organization  and  jurisdic- 
tion:  See  Pol.  Code,  sees.  4424  et  seq. 

Act  providing  that  mayors  in  certain  cities  shall  not  be 
required  to  act  as  police  Judge:  See  post.  Appendix,  Courts. 

Act  transferring  business  to  after  new  constitution:  See 
post.  Appendix,  Records. 

CHAPTER  VII. 

GENERAL    PROVISIONS     RESPBCTINO    COURTS    OF    JUSTIOE. 

Article  I.  Publicity  of  Proceedings,  ff  124,  126. 

II.  Incidental  Powers  and  Duties  of  Courts,  §S  128-181. 

III.  Judicial  Days,  5i  133-136. 

IV.  Proceedings  In  Case  of  Absence  of  Judge,  H  189,  140. 
V.  ProTlslons  Respecting  Places  of  Holding  Courts,  ti  142- 

144. 
VI.     Seals  of  CourU,  ffi  147-163. 

ARTICLE  L 
PUBUCITT  OP  PROCEBDINQS. 


I 


124.  Sittings,  public. 

125.  Sittings,  when  prlTata. 


i  124.  Sittings,  pubilc.  The  sittings  of  every  court  of 
Justice  shall  be  public,  except  as  provided  in  the  next 
section.    Bn.  March  11, 1872.    Am'd.  1880,  36. 

U.  S.  Const,  art  6,  sec.  1,  amdts. 

8  125.  Sittingsi  when  private.  In  an  action  for  diyorce, 
criminal  conyersation,  seduction,  or  breach  of  promise  of 
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marriage,  the  court  may  direct  the  trial  of  any  issue  of  tact 
joined  therein  to  be  private,  and  may  exclude  all  persons 
except  the  oiBcers  of  the  court,  the  parties,  their  witnesses, 
and  counsel;  provided,  that  in  any  cause  the  court  may,  in 
the  exercise  of  a  sound  discretion,  during  the  examination 
of  a  witness,  exclude  any  or  all  other  witnesses  in  the 
cause.  Bn.  March  11, 1872.  AmU  1873-4,  284;  1880,  86. 
Cal.Rep.Cit     48,  208;  89,  629;  99»  631;  108,  246. 

Records  in  divorce  and  attachment  proceedings  to  be 
kept  secret:  See  Pol.  Ck>de,  sec.  1032. 
Exclusion  of  witnesses:  Post,  sec.  2048. 


ARTICLE  IL 

INCIDBNTAL  POWERS  AND  DUTIB8  OF  COURTS. 

128.  Powers  respecting  conduct  of  proceedings. 

129.  Courts  of  record  may  make  rules. 

180.  When  rules  take  effect. 

181.  Probationary  treatment  of  juTenile  offenders. 

§  128.  Powers  respecting  conduct  of  proceedings.  Brery 
court  shall  have  power: 

1.  To  preserve  and  enforce  order  in  its  immediate 
presence; 

2.  To  enforce  order  in  the  proceedings  before  it,  or  be> 
fore  a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority; 

8.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it,  or  its  officers; 

4.  To  compel  obedience  to  its  Judgments,  orders,  and 
process,  and  to  the  orders  of  a  Judge  out  of  court*  in  an 
action  or  proceeding  pending  therein; 

5.  To  control  in  furtherance  of  Justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  Judicial  proceeding  before  it,  in  every 
matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  man- 
ner provided  in  this  code; 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 
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8.  To  amend  and  oontrol  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  jttstice*  SSn.  Marcli  11, 
1872.    Am'd  1880,  37. 

Cal.IUp.Clt     47,  IM ;     63,  207 ;     64,  287 ;     64.  845 ;     78.  6C? ; 
86.       6;  112.  643.      Subd.  8  —  82.  468. 

Power  of  Judicial  officers:  See  post.  sec.  177^ 

Contempt:  See  post,  sec.  1209;  in  Justice's  court:  See 
sees.  806  et  seq. 

Subd.  6.  Attendance  of  witnesses:  See  post,  sees.  1986 
et  seq. 

Subd.  7.  Administration  of  oaths:  See  post,  sees.  2093 
et  seq. 

S  129.  Courts  of  record  may  make  rules.  Every  court  of 
record  may  make  rules  not  inconsistent  with  the  laws  of 
this  state,  for  Its  own  government  and  the  government  of 
its  officers;  but  such  rules  shall  neither  impose  any  tax  or 
charge  upon  any  legal  proceeding,  nor  give  any  allowance 
to  any  officer  for  services.  En.  March  11,  1872.  Am'd. 
1880,  37. 

Cal.Rep.Ctt.  81.  483;  86.  432. 

Prac.  Act,  sec.  643.    En.  April  29, 1851. 
When  rules  take  effect:  Sec.  130. 

§  130.  When  rules  take  effect.  Rules  adopted  by  the 
supreme  court  shall  take  effect  sixty  days,  and  rules 
adopted  by  superior  courts,  thirty  days  after  their  publi- 
caUon.   En.  March  11, 1872.   Am'd.  1880,  37. 

1 131.  Probationary  treatment  of  Juvenile  offenders. 
1.  The  Judges  and  Justices  of  the  courts  having  original  jur- 
isdiction of  criminal  actions  in  this  state  shall,  from  time  to 
time,  if  in  their  Judgment  the  interests  of  Justice  will  be 
promoted  thereby,  appoint  a  person  .or  persons  from  among 
the  officers  of  any  charity  organization,  society,  associated 
charities,  or  any  strictly  non-sectarian  charitable  associa- 
tion or  ^m  among  the  citizens,  either  men  or  women,  to 
perform  the  duties  of  probation  officer,  as  hereinafter  de- 
scribed, within  the  Jurisdiction  and  under  the  direction  of 
said  court;  to  hold  such  office  duribg  the  pleasure  of  the 
Judge  or  Justice  making  such  appointment. 

2.  No  probation  officer  appointed  under  the  provisions  of 


1 181  6BNBRAL  PROVISIONS.  68 

this  section  shall  receive  compensation  for  service  as  such 
probation  officer;  provided,  liowever,  that  the  probation 
officer  shall  be  allowed  his  necessary  expenses,  and  the 
same  shall  be  a  charge  upon  the  county  in  which  the  court 
appointing  him  has  jurisdiction,  and  the  said  expenses 
shall  be  paid  out  of  the  county  treasury  upon  a  warrant 
therefor  Issued  by  the  said  court. 

3.  Every  probation  officer  so  appointed  shall,  when  so 
directed  by  the  court.  Inquire  into  the  antecedents,  char- 
acter, history,  and  offense  of  persons  over  the  age  of 
sixteen  years  arrested  for  a  crime  within  the  jurisdiction 
of  the  court  appointing  him,  and  shall  report  the  same  to 
the  court.  It  shall  be  his  duty  to  make  such  report  of  all 
cases  Investigated  by  him,  of  all  cases  placed  In  his  care  by 
the  court,  and  of  all  other  duties  performed  by  him  in  the 
discharge  of  his  office,  as  shall  be  prescribed  by  the  court 
or  Judge  making  the  appointment,  or  his  successor,  or  by 
the  court  or  judge  assigning  the  case  to  him,  or  his  suc- 
cessor, which  report  shall  be  filed  with  the  clerk  of  the 
court,  or  where  there  is  no  clerk,  the  justice  thereof.  He 
shall  keep  a  complete  and  accurate  record  of  each  ease 
committed  to  his  care,  or  Investigated  by  him,  in  suitable 
books;  also  a  record  of  the  conduct  of  the  person  com- 
mitted to  his  care  during  such  term  of  probation,  which 
record  shall  be  a  part  of  the  records  of  the  court,  and  shall 
at  all  times  be  opened  to  the  inspection  of  the  court,  or  any 
person  appointed  by  the  court  for  that  puriKise,  as  well  as 
of  all  magistrates  and  the  chief  of  police  or  other  head 
officer  of  police,  unless  otherwise  ordered  by  the  court. 

4.  He  shall  furnish  to  each  person  released  on  probation 
committed  to  his  care  a  written  statement  of  the  terms  and 
conditions  of  his  probation,  and  shall  report  to  the  court, 
judge,  or  justice  appointing  him,  any  violation  or  breach 
of  the  terms  and  conditions  imposed  by  such  court  on  the 
person  placed  in  his  care. 

6.  Such  probation  officer  shall  have,  as  to  the  person  so 
committed  to  his  care,  the  powers  of  a  peace  officer.  En. 
Stats.  1903,  86. 
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ARTICLE  III. 

JUDICIAL  DATS. 

i  188.    Days  on  which  courts,  etc.,  may  be  held. 

I  134.     Nonjudicial  days. 

i  186.     Appointments  on  nonjudicial  days. 

1 133.  Days  on  which  courts,  etc.,  may  be  held.  Courts 
of  Justice  may  be  held  and  Judicial  business  transacted  on 
any  day,  except  as  provided  in  the  next  section.  En.  March 
11,1872.    Am'd.  1880,  37. 

Cal»Rep.CiL     67.  406;     63,  421;     66,  621;     97.  392;  112,  610; 
112.  611. 

§  134.  Nonjudicial  days.  No  court  shall  be  open,  nor 
shall  any  Judicial  business  be  transacted,  on  Sunday,  on  the 
first  day  of  January,  on  the  twenty-second  day  of  February, 
on  the  thirtieth  day  of  May,  on  the  fourth  day  of  July,  on 
the  ninth  day  of  September,  on  the  first  Monday  of  Sep- 
tember, on  the  twenty-fifth  day  of  December,  on  a  day  upon 
which  an  election  is  held  throughout  the  state,  or  by  the 
governor  of  this  state,  for  a  public  fast,  thanksgiving,  or 
holiday,  except  for  the  following  purposes: 

1,  To  give,  upon  their  request,  instructions  to  a  Jury 
when  deliberating  on  their  verdict. 

2.  To  receive  a  verdict  or  discharge  a  Jury. 

8.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature. 

Provided,  that  the  supreme  court  and  the  superior  courts 
shall  always  be  open  lor  the  transaction  of  business;  and 
provided  further,  that  injunctions  and  writs  of  prohibition 
may  be  issued  and  served  on  any  day.  E^n.  March  11, 
1872.    Am'd.  1880,  38;  1889,  46;  1893,  186;  1897, 15. 

Cal.Rep.Cit.     57.  406;     63.  421;     65.  621;  112.  610;  112,  611; 
188,  219. 

Holidays:  Sees.  10-13.  ante. 

Courts  always  open:  Const  Cal.,  art.  6,  sec.  5;  sees.  47, 
73, 104,  ante. 

Injunctiona  and  writs  of  prohibition,  issuance  of,  on  non- 
Jndicial  days:  Ante,  sec.  76,  subd.  5;  and  Const  Cal..  art 
6.  sec.  5. 
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1 135.  Appointments  on  nonjudicial  days.  If  any  day 
mentioned  in  the*  last  section  happen  to  be  the  day  ap- 
pointed for  the  holding  or  sitting  of  a  court,  or  to  which  it 
is  adjourned,  it  shall  be  deemed  appointed  for  or  ad- 
journed to  the  next  day.  En.  March  11, 1872.  Am'd.  1880, 
38. 


ARTICLE  rV. 
PROCEEDINGS  IN  CASE  OF  ABSENCE  OF  JUDGE. 

9  139.     Adjournment  for  absence  of  judge. 
I  140.     Adjournment  till  next  regular  seaalon. 

8  139.  Adjournment  for  absence  of  Judge.  If  no  Judge 
attend  on  the  day  appointed  for  the  holding  or  sitting  of  a 
court,  or  on  the  day  to  which  it  may  have  been  adjourned, 
before  noon,  the  sheriff  or  clerk  shall  adjourn  the  same 
imtil  the  next  day,  at  10  o'clock  a.  m.,  and  if  no  Judge 
attend  on  that  day,  before  noon,  the  sheriff  or  clerk  shall 
adjourn  the  same  until  the  following  day  at  the  same  hour, 
and  so  on,  from  day  to  day  for  one  week,  unless  the  Judge, 
by  written  order,  directs  it  to  be  adjourned  to  some  day 
certain,  fixed  in  said  order,  in  which  case  it  shall  be  so 
adjourned.    En.  March  11, 1872.    Am'd.  1880,  38. 

Nonjudicial  day:  Sees.  184,  185. 

1 140.  Adjournment  till  next  regular  session.  If  no 
Judge  attend  for  one  week,  and  no  written  order  be  made, 
as  provided  in  the  last  section,  the  sheriff  or  clerk  shall 
adjourn  the  session  until  the  time  appointed  for  the  hold* 
ing  of  the  next  regular  session.  En.  March  11,  1872. 
Am'd.  1880,  38. 

Sessions:  Ante,  sec.  73. 
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ARTICLE  V. 

PROVISIONS  RBSPBCTINO  PLACES  OF  HOLDING  COURTS. 

142.    Ch«Bi£6  In  certain  casM  of  place  of  holding  courL 
148.     Parties  to  appear  at  place  appointed. 
144.    Wben  BherlfC  to  provide  court-rooms,  etc. 

1 142.  Change  in  certain  cases  .of  place  of  holding  court. 
The  judge  or  judges  authorized  to  hold  or  preside  at  a 
court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published  as 
he  or  they  may  prescribe,  direct  that  the  court  be  held  or 
continued  at  any  other  place  in  the  city  and  county,  county, 
city  or  town  than  that  appointed,  when  war,  insurrection, 
pestilence,  or  other  public  calamity,  or  the  danger  thereof, 
or  the  destruction  or  danger  of  the  building  appointed  for 
holding  the  court,  may  render  it  necessary;  and  may,  in 
the  same  manner,  revoke  the  order,  and  in  his  or  their  dis- 
cretion, appoint  another  place  in  the  same  city  and  county, 
county,  city  or  town,  for  holding  the  court.  En.  March  11, 
1872.   AmUlSSO,  38. 

f  143.  Parties  to  appear  at  place  appointed.  When  the 
court  is  held  at  a  place  appointed,  as  provided  in  the  last 
section,  every  person  held  to  appear  at  the  court  must 
appear  at  the  place  so  appointed.  En.  March  11,  1872. 
Am'd.  1880,  39. 

8 144.  When  sherltr  to  provide  court-rooms,  etc.  If 
suitable  rooms  for  holding  the  superior  courts  and  the 
chambers  of  the  Judges  of  said  courts  be  not  provided  in 
any  city  and  county,  or  county,  by  the  supervisors  thereof, 
together  with  the  attendants,  furniture,  fuel,  lights,  and 
stationery  sufficient  for  the  transaction  of  business,  the 
courts,  or  the  Judge  or  Judges  thereof,  may  direct  the 
sheriff  of  the  city  and  county,  or  county,  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights,  and  stationery, 
and  the  expenses  incurred,  certified  by  the  Judge  or 
Judges  to  be  correct,  shall  be  a  charge  against  the  city  and 
county  treasury,  and  paid  out  of  the  general  fund  thereot 
En.  March  11.  1872.    Am'd.  1880,  39. 

Cal.Rep.Clt.     64.  245;  91.  367;  93.  382;  93.  383;  96,  53. 
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ARTICLB  VI. 
SEALS  OF  COURTS. 

147.  Wbat  eoiirU  shall  bare  sealB. 

148.  Seal  of  supreme  court. 

149.  Seals  of  superior  courts. 

160.  Seals  of  police  courts  of  cities  and  counties. 

161.  Seals,  how  provided;  private  seals,  when  used. 
S  162.     Clerk  of  court  to  keep  seal. 

S  168.     Seals  of  courts,  to  what  documents'  affixed. 

1 147.  What  courts  shall  have  seals.  Bach  of  the  fol- 
lowing courts  shall  have  a  seal: 

1.  The  supreme  court; 

2.  The  superior  courts; 

8.  The  police  court  of  every  city  and  county.  En.  March 
11,  1872.    Am'd.  1880,  39. 

Seal  of  court — Judicial  notice  taken  of:  Post,  sec.  1876, 
subd.  4;  court  commissioner  may  provide  official  seal,  sec. 
259,  subd.  5. 

Seals  how  made:  Ante,  sec.  14. 

Police  courts  are  not  courts  of  record;  See  ante,  sees. 
38,  34,  and  yet  have  a  seal. 

§  148.  Seal  of  supreme  court.  The  seal  used  by  the 
supreme  court,  abolished  by  the  constitution,  shall  be  the 
seal  of  the  supreme  court  herein  provided  for;  but  the  said 
court  may  direct  the  clerk  of  the  supreme  court  to  provide 
two  duplicates  of  said  seal,  each  of  which  shall  be  consid- 
ered the  same  as  and  have  the  same  force  and  effect  as  the 
original.    En.  March  11,  1872.    Am'd.  1880,  89. 

§  149.  Seals  of  superior  courts.  The  seals  of  the  superior 
courts  shall  be  circular,  not  less  than  one  and  three- 
fourths  inches  In  diameter,  and  having  in  the  center  any 
word,  words,  or  design  adopted  by  the  Judges  thereof,  and 
the  following  inscription  surrounding  the  same:    "  Superior 

Court, ,  California,"  inserting  the  name  of  the  county, 

or  city  and  county;  provided,  that  the  seal  of  any  such 
court,  which  has  been  adopted  previous  to  the  passage  of 
this  act,  shall  be  the  seal  of  such  court,  until  another  be 
adopted.    En.  March  11, 1872.    Am'd.  1880,  39. 
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See  act  of  March  81,  1880,  validating  writs,  process  and 
certificates  issued  from  superior  courts  before  seal  pro- 
vided:    See  Stats.  1880,  p.  19. 

§  150.  Seals  of  police  courts  of  cities  and  counties. 
The  police  court  of  every  city  and  county  may  use  any  seal 
having  upon  it  the  inscription,  "  Police  Court,  ,"  (in- 
serting the  name  of  the  city  and  county).  EIn.  March  11» 
1872.    Am'd.  1880,  89. 

Cal.Rep.Cit.  186,  852 :  135,  858. 

§  151.  SealSi  iiow  provided;  private  seals,  when  used. 
Courts  which  have  not  the  necessary  seal  provided,  or  the 
Judge  or  Judges  thereof,  shall  request  the  supervisors  of 
their  respective  counties  or  cities  and  counties,  to  provide 
the  same,  and  in  case  of  their  failure  to  do  so,  may  order  the 
sheriff  to  provide  the  same,  and  the  expense  thereof  shall 
be  a  charge  against  the  county  or  city  and  county  treasury, 
and  paid  out  of  the  general  fund  thereof;  and  until  such 
seal  be  provided,  the  clerk  of  each  court  may  use  his 
private  seal,  whenever  a  seal  is  required.  En.  March  11, 
1872.    Am'd.  1880,  39. 

1 152.  Cleric  of  court  to  Iceep  seal.  The  clerks  of  the 
court  shall  keep  the  seal  thereof.  En.  March  11,  1872. 
Am'd.  1873-4,  284;  1880,  40. 

Cal.Rep.Cit.     67,  289. 

§153.  deals  of  courts,  to  what  documents  affixed.  The 
seal  of  a  court  need  not  be  affixed  to  any  proceeding  therein 
or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the  appoint- 
ment of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record,  or  other 
proceeding  of  a  court,  or  of  an  officer  thereof,  or  of  a  copy 
of  a  document  on  file  in  the  office  of  the  clerk.  En  Stats. 
1880,  40. 

Cod«  CIt.  Proc.— 7. 
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TITLE   11. 

JUDICIAL  OFFICERS. 

Chapter  I.    Judicial  Officers  in  General,  §§  156-161. 

II.  Powers  and  Duties  of  Judges  at  Chambers, 

$1  165-166. 

III.  Disqualifications  of  Judges,  f  §  170-172.    . 

IV.  Incidental  Powers  and  Duties  of  Judicial  Offi- 

cers, §§  176-179. 
y.    Miscellaneous    Provisions   Respecting   Courts 
and  Judicial  Officers,  §§  182-187. 

CHAPTER  I. 

JUDICIAL  OFFICERS  IN  GENERAL. 

{  156.  Qualifications  of  justices  of  Rupreme  court. 

§  157.  Qualifications  of  superior  Judges. 

8  158.  Residence  of  superior  Judges. 

8  159.  Residence  and  qualification  of  justices  of  the  peace. 

S  160.  Judges  holding  superior  courts  at  request  of  governor. 

8  161.  Justices  and  Judges  ineligible  to  other  than  Judicial  ofllce. 

$  156.  Qualifications  of  Justices  of  supreme  court.  No 
person  shall  be  eligible  to  the  office  of  chief  or  associate 
justice  of  the  supreme  court,  unless  he  shall  have  been  a 
citizen  of  the  United  States  and  a  resident  of  this  state  for 
two  years  next  preceding  his  election  or  appointment,  nor 
unless  he  shall  have  been  admitted  to  practice  before  the 
supreme  court  of  the  state.  £n.  March  11,  1872.  Am'd. 
1880,  40. 

Judge  must  be  an  attorney:  Const.  Cal.,  art.  6,  sec.  23. 

§  157.  Qualifications  of  superior  Judges.  No  person  shall 
be  eligible  to  the  office  of  Judge  of  a  superior  court  unless 
he  shall  have  been  a  citizen  of  the  United  States  and  a 
resident,  of  this  state,  for  two  years  next  preceding  his 
election  or  appointment,  nor  unless  he  shall  have  been 
admitted  to  practice  before  the  supreme  court  of  the  state* 
E2n.  March  11,  1872.    Am'd.  1880,  40. 

§  158.  Residence  of  superior  Judges.  Each  judge  of  a 
superior  court  shall  reside  at  the  county  seat  of  the  county 
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In  which  such  court  is  held,  or  within  three  miles  thereof, 
and  within  the  county,  except  that  in  the  counties  of  Tuba 
and  Sutter  the  Judge  may  reside  in  either  of  said  counties; 
provided,  that  when  there  is  more  than  one  judge  of  t^e 
superior  court  in  a  county,  it  shall  not  be  necessary  for 
more  than  one  Judge  to  reside  at  the  county  seat,  as  pro- 
vided herein.  En.  March  11,  1872.  Am'd.  1880,  40;  1891, 
277. 

Act  of  March  2,  1897,  Stats.  1897,  p.  48,  provided  for 
separate  Judges  for  Sutter  and  Yuba  counties. 

i  159.  Residence  and  qualification  of  Justices  of  the 
peace.  Every  Justice  of  the  peace  shall  reside  in  the  city 
and  county,  or  township,  in  which  his  court  is  held,  and  no 
person  shall  be  eligible  to  the  office  of  Justice  of  the  peace 
unless  he  shall  have  been  a  citizen  of  the  United  States,  and 
a  resident  of  the  city  and  county,  or  county,  in  which  he  is 
to  serve  for  one  year  next  preceding  his  election  or  appoint- 
ment   En.  March  11, 1872.    Am'd.  18S0,  41. 

§  160.  Judges  holding  superior  courts  at  request  of  gov- 
ernor. If  by  reason  of  sickness,  absence,  disability,  or 
other  causes,  a  regular  session  of  the  superior  court  can- 
not be  held  in  any  county  by  the  Judge  or  Judges  thereof, 
or  by  a  superior  Judge  requested  by  him  or  them  to  hold 
such  court,  a  certificate  of  that  fact  shall  be  transmitted  by 
the  cleric  thereof  to  the  governor,  who  may  thereupon  re- 
quest some  other  superior  Judge  to  hold  such  court;  and  a 
Judge  so  holding  a  court  at  the  request  of  the  governor,  or 
at  the  request  of  the  Judge  or  Judges  of  said  superior 
court,  shall  be  allowed  his  actual  and  necessary  expenses 
in  going  to,  returning  from,  and  attending  upon  the  busi- 
ness of  such  court,  which  shall  be  a  charge  against  the 
treasury  of  the  county  where  such  court  is  held,  and  paid 
out  of  the  general  fund  thereof.  En.  March  11, 1872.  Am'd. 
1875-6,  85;  1880,  41;  1887,  147. 

C&l.Rep.Clt.     87,  897. 

Holding  court  for  another  Judge:  Ante,  sec.  71. 

S  161.  Justices  and  judges  Ineligible  to  other  than  Ju- 
dicial office.  The  Justices  of  the  supreme  court  and  Judges 
of  the  superior  courts  shall  be  ineligible  to  any  other  office 
or  public  employment  than  a  Judicial  office  or  employment 
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during  the  term  for  which  they  shall  have  been  elected.  Ehi. 
Blarch  11, 1872.    Am'd.  1873-4,  284;  1880,  41. 
Ineligible  to  public  employment:  Const.  Cal.,  art.  6,  sec.  18. 

§  162.    En.  March  11»  1872.    Rep.  1873-4,  285;  1880,  21. 
Cal.Rep.Clt.  110,  425. 


CHAPTER  II. 

POWERS  OF  JUDGES  AT  CHAMBERS. 

8  166.     Powers  of  jystices  of  supreme  court  at  chambers. 
§  166.     Powers  of  superior  judges  at  cbambers. 

§  165.  Powers  of  Justices  of  supreme  court  at  chambers. 
The  justices  of  the  supreme  court,  or  any  of  them,  may,  at 
chambers,  grant  all  orders  and  writs  which  are  usually 
granted  in  the  first  instance  upon  an  ex  parte  applica- 
tion, except  writs  of  mandamus,  certiorari,  and  pro- 
hibition; and  may,  in  their  discretion,  hear  applications  to 
discharge  such  orders  and  writs.  En.  March  11, 1872.  Am'd. 
1880,  41. 

Powers  of  judges  out  of  court:    Post,  sec.  176. 

$  166.  Powers  of  superior  judges  at  chambers.  The 
judge  or  judges  of  a  superior  court,  or  any  ot  them, 
may,  at  chambers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  appli- 
cation, and  may,  at  chambers,  hear  and  dispose  of  such 
orders  and  writs;  and  may  also,  at  chambers,  appoint  ap- 
praisers, receive  inventories  and  accounts  to  be  filed» 
suspend  the  powers  of  executors,  administrators,  or  guar- 
dians in  the  cases  allowed  by  law,  grant  special  letters  of 
administration  or  guardianship,  approve  claims  and  bonds, 
and  direct  the  issuance  from  the  court  of  all  writs  and 
process  necessary  in  the  exercise  of  their  powers  in  matters 
of  probate.    En.  March  11, 1872.    Am'd.  1880,  41. 

Cal.Rep.Cit.     60,    227;  63.    444;   68,    641;  89,    513;  100,    601; 
127.     64. 

Power  of  judges  out  of  court:    Post,  sec.  176. 
Chamber  hours  for  judges:  Pol.  Code,  sec.  4116. 
Power  of  judge  of  probate  at  chambers:  Post,  sec  1305. 

§  167.    En.  March  11,  1872.    Rep.  1880,  21. 
Cal.Rep.Cit.  54.  179. 
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CHAPTER  III. 

DISQUALIFICATIONS   OF   JUDGES. 

170.  Dlsquallflcatlons  to  sit  or  act. 

171.  Certain  Judges  or  county  clerk  not  to  practice  law. 

172.  No  Judicial  ofBcer  to  have  partner  practicing  law. 

S  170.  Disqualifications  to  sit  or  act.  No  Justice,  Judge, 
or  Justice  of  the  peace  sliall  sit  or  act  as  such  in  any  action 
or  proceeding: 

1.  To  which  he  is  a  party  or  in  which  he  is  interested. 

2.  When  he  is  related  to  either  party,  or  to  an  attorney, 
counsel,  or  agent  of  either  party  ,by  consanguinity  or 
affinity,  within  the  third  degree,  computed  according  to  the 
rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

4.  When  it  appears  from  the  affidavit  or  affidavits  on  file 
that  either  party  cannot  have  a  fair  and  impartial  trial 
before  any  judge  of  a  court  of  record  about  to  try  the  case 
by  reason  of  the  prejudice  or  bias  of  such  Judge,  said  Judge 
shall  forthwith  secure  the  services  of  some  other  Judge,  of 
the  same  or  another  county,  to  preside  at  the  trial  of  said 
action  or  proceeding;  provided,  that  in  an  action  in  the 
superior  court  of  a  county,  or  of  a  city  and  county,  having 
more  than  one  department,  said  action  shall  be  transferred 
to  another  department  thereof,  and  tried  therein  in  the 
same  manner  as  though  originally  assigned  to  such  de- 
partment. The  affidavit  or  affidavits  alleging  the  disquali- 
fication of  a  Judge,  must  be  filed  and  served  upon  the  ad- 
verse party  or  the  attorney  for  such  party  at  least  one  day 
before  the  day  set  for  trial  of  such  action  or  proceeding; 
provided,  counter-aiiidavits  may  be  filed  at  least  one  day 
theieafter,  or  such  further  time  as  the  court  may  extend 
the  time  for  filing  such  counter-affidavits,  not  exceeding 
five  days,  and  for  this  purpose  the  court  may  continue  the 
trial;  and  in  no  one  cause  or  proceeding  can  more  than  one 
such  change  of  Judges  be  had.  But  the  provisions  of  this 
section  shall  not  apply  to  the  arrangement  of  the  calendar, 
or  to  the  regulation  of  the  order  of  business,  nor  the  power 
of  transferring  the  action  or  proceeding  to  some  other 
court,  or  the  hearing  upon  such  affidavits  and  counter- 
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affidavits.    En.  March  11,  1872.    Am'd.  1880,  42;  1893,  234; 
1897,  287. 

CaI.R6p.Cit.  55,  72 ;  56.  828 ;  58.  822 ;  69,  130  ;  66.  809 ; 

66.  310 :  88.  617  ;  91.  853 ;  94.  27  ;  94.  28 ;  97.  173 ; 

97,  176 ;  98.  862 ;  100.  820 ;  103.  398 ;  105.  466 ;  105.  657  : 

115,  696 ;  121.  106 ;  121.  109 ;  128.  413 ;  123.  455 ;  126.  308 ; 

129,  106;  132,  805;  136.  335.   Subd.  1—118.  251;  121.  104; 

121,  873;  126,  808.   Subd.  2  —  91.  348;  120,  832.  Subd.  4— 

123.  412 ;  129;  104 ;  130,  807  ;  131,  240 ;  131,  251 ;  132,  808 ; 

182.  304;  136,  335;  136.  685. 

Change  of  venue:    Post,  sees.  397  et  seq. 

Suhd.  2.  Consanguinity  and  affinity:  See  Civ.  Code, 
sees.  1390  et  seq. 

Subd.  3.  Judge  cannot  act  as  attorney:  Post,  sees.  171, 
172. 

§  171.  Certain  Judges  or  county  clerk  not  to  practice 
law.  No  justice,  or  Judge  of  a  court  of  record,  or  county 
clerk,  shall  practice  law  in  any  court  of  this  state,  nor  act 
as  attorney,  agent,  or  solicitor  in  the  prosecution  of  any 
claim  or  application  for  lands,  pensions,  patent  rights,  or 
other  proceedings,  before  any  department  of  the  state  or 
general  government,  or  courts  of  the  United  States  during 
his  continuance  in  office;  nor  shall  any  justice  of  the 
peace  practice  law  before  any  justice's  •court  in  the  county 
in  which  he  resides.  En.  March  11,  1872.  Am'd.  188u,  42; 
1881,  78. 

§  172.  No  Judicial  officer  to  have  partner  practicing  law. 
No  justice,  judge,  or  other  elective  judicial  officer,  or  court 
commissioner,  shall  have  a  partner  acting  as  attorney  or 
counsel  in  any  court  of  this  state.  En.  March  11»  1872. 
Am'd.  1880,  42. 

§  173.    En.  March  11,  1872.    Rep.  1880,  21. 


CHAPTER    rv. 
INCIDENTAL  POWERS  AND   DUTIES  OP  JUDICIAL  OFFICERS. 

176.  Powers  of  judxes  out  of  court. 

177.  Powora  ot  Judicial  officers  as  to  conduct  of  proceedings. 

178.  To  punish  for  contempt. 

179.  To  take  acknowledgments  and  affldaTita. 

i  176.    Powers  of  Judges  out  of  court.   A  Justice  or  Judge 
may  exercise  out  of  court  all  the  powers  expressly  con- 
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ferred  upon  a  Justice  or  judge,  as  contradistingulslied  from 
the  court.    En.  March  11,  1872.  Am'd.  1880,  42. 

Cal.Rep.Cit.     68,  641. 

Powers  of  Judge  at  chambers:  Ante,  sees.  165, 166. 
Power  to  administer  oaths:  Post,  sec.  179. 

1 177.  Powers  of  Judicial  ofncers  as  to  conduct  of  pro- 
ceedings.   Every  Judicial  officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate 
presence,  and  in  proceedings  before  him,  when  he  is 
engaged  in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
in  this  code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing  before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 
En.  March  11, 1872.    Am'd.  1880,  42. 

Cal.R«p.Clt     65,  616. 

Incidental  powers  of  courts:    Ante,  sec.  128. 

« 

1 178.  To  punish  for  contempt.  For  the  efPectual  exer- 
cise of  the  powers  conferred  by  the  last  section,  a  Judicial 
officer  may  punish  for  contempt  in  the  cases  provided  in 
this  code.    En.  March  11, 1872.    Am'd.  1880,  42. 

Ck>ntempt,  generally:  Post,  sec.  1209;  in  Justices'  courts, 
post,  sec  906. 

1 179.  To  take  acknowledgments  and  afRdavlts.  Each 
of  the  Justices  of  the  supreme  court,  and  Judges  ot  the 
superior  courts,  shall  have  iK>wer  in  any  part  of  tne  state, 
and  every  Justice  of  the  peace  within  his  city  and  county, 
or  county,  and  a  Judge  of  a  police  or  other  inferior  court 
within  his  city  and  county,  city,  or  town,  to  take  and 
certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  of  any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  Judgment  of 
any  court; 
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8.  An  affidavit  or  deposition  to  be  used  in  tbla  state 
Bn.  March  11, 1872.    Am'd.  1880,  42. 

Cal.Rep.Clt.     66.  465;     65.  616;     88.  410;  128,  420;  189.  176. 
Subd.  1  —  64.  800. 

Subd.  1.  Real  property,  acknowledgment  of  conveyance 
of:     See  Civ.  Code,  sees.  1180  et  seq. 

Subd.  2.    Satisfaction  of  judgment.    Post,  sec.  676. 

Subd.  3.  Affidavit:  Post,  sees.  2009  et  seq.  Deposition: 
Post,  sees.  2019  et  seq. 

CHAPTER  V. 

MISCELLANEOUS     PROVISIONS     RESPECTING     COURTS     AND 

JUDICIAL   OFFICERS. 

S  182.  Subaequent    applications    for    orders    refused,    when    pro- 
hibited. 

8  183.  Violations  of  preceding  section. 

8  184.  Proceedings  not  affected  by  vacaDcy  in  office. 

8  185.  Proceedings  to  be  In  English  language. 

I  186.  Abbreyiatlons  and  figures. 

S  187.  Means  to  carry  Jurisdiction   into   effect.  ^ 

§  182.  Subsequent  applications  for  orders  refused,  when 
proliibited.  If  an  application  for  an  order  made  to  a  judge 
of  a  court  in  which  the  action  or  proceeding  is  pending  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  court  commissioner,  or  any  other  Judge,  except  of  a 
higher  court;  but  nothing  in  this  section  applies  to  motions 
refused  for  informality  in  the  papers  or  proceedings  neces- 
sary to  obtain  the  order,  or  to  motions  refused  with  liberty 
to  renew  the  same.    En.  March  11, 1872.    Am'd.  1880,  43. 

Cal.Rep.Cit.     61,   194;  69.   63j6 ;  89,   338;  115.   697;  131,  619. 

Orders  and  motions  generally:    Post,  sees.  1003  et  seq. 
Orders,  appealable:    Post,  sec.  939,  subd.  3. 

S  183.  Violations  of  preceding  section.  A  violation  of 
the  last  section  may  be  punished  as  a  contempt;  and  an 
order  made  contrary  thereto  may  be  revoked  by  the  Judge 
or  commissioner  who  made  it,  or  vacated  by  a  Judge  of 
the  court  in  which  the  action  or  proceeding  is  pending. 
Bn.  March  11,  1872.    Am'd.  1880,  43. 

Cal.Rep.Cit.     61.  194. 

Penalty  for  violation:    Post,  sees.  906,  1209. 

Ex  parte  order,  vacating  or  modifying:    Post.  sec.  937. 
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5 184.  Proceedings  not  affectecl  by  vacancy  in  office. 
No  proceedins  in  any  court  of  justice,  in  an  action  or 
Bpecial  proceeding  pending  therein,  shall  be  afPected  by 
a  vacancy  in  the  office  of  all  or  any  of  the  judges  thereot 
En.  March  11, 1872.    Am'd.  1880,  43. 

5 185.  Proceedings  to  be  in  English  language.  Every 
written  proceeding  in  a  court  of  justice  in  this  state  shall 
be  in  the  English  language,  and  judicial  proceedings  shall 
be  conducted,  preserved,  and  published  in  no  other.  En. 
March  11,  1872.    Am'd.  1880,  43. 

-§  186.  Abbreviations  and  figures.  Such  abbreviations 
as  are  in  common  use  may  be  used,  and  numbers  may  be 
expressed  by  figures  or  nuifierals  In  the  customary  man- 
ner.   En.  March  11,  1872.    Am'd.  1880,  43. 

CalJlep.Cit.     185,  29. 

S 187.  Means  to  carry  jurisdiction  Into  effect.  When 
jurisdiction  is,  by  the  constitution  or  this  code,  or  by  any 
other  statute,  conferred  on  a  court  or  judicial  officer,  all 
the  means  necessary  to  carry  it  into  effect  are  also  given; 
and  in  the  exercise  of  this  jurisdiction,  if  the  course  of 
proceeding  be  not  specifically  pointed  out  by  this  code  or 
the  statute,  any  suitable  process  or  mode  of  proceeding 
may  be  adopted  which  may  appear  most  conformable  to 
the  spirit  of  this  code.    En.  March  11,  1872.    Am'd.  1880,  43. 

Cal.Rep.Cit.  50.  542 ;  60,  546 ;  63.  507 

71,  601 ;  72.  320  ;  72,  697  ;  75.  166 

82,  467  ;  82.  468  ;   98,  496  ;  100.  120 

113.  64 ;  117.  202  ;  118.  420  ;  121.  41 
138.  496. 

§  188.  En.  1873-4.  286.  Rep.  1880,  21. 
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TITLE   ni. 

PERSONS  SPECIALLY-  INVESTED  WITH  POWERS  OF 

A  JUDICIAL   NATURE. 

Chapter  I.    Jurors,  §{  190-254. 

II.    Court  CommissionerB,  §§  258,  259. 

CHAPTER  L 

JUROJIS. 

Article  I.     Jurors  In  General.  S5  190-195. 

II.     Qualifications  and  Exemptions  of  Jurors,  H  198-202. 
III.     Of  Selecting  and  Returning  Jurors  for  Courts  of  Record, 

U  204-211. 
TV.     Of  Drawing  Jurors  for  Courts  of  Record,  S{  214-220. 
V.     Of  Summoning  Jurors  for  Courts  of  Record.  {{  225-228. 
VI.     Of  Summoning  Jurors  for  Courts  not  of  Record,  S9  280- 

232. 
VII.     Of  Summoning  Jurors  of  Inquest.  S  235. 
VIII.     Obedience  to  Summons,  how  Enforced,  9  288. 
IX.     Of  ImpanellDg  Grand  Juries,  S§  241-248. 
X.     Of  Impaneling  Trial  Juries  in  Courts  of  Record,  SI  246, 

247. 
XI.     Of   Impaneling  Trial  Juries  in  Courta  Not  of  Record. 

99  260,  251. 
XII.    Of  Impaneling  Juries  of  Inquest,  9  254. 


ARTICLE    L 
JURORS   IN   GENERAL. 


I 


190.  Jury  defined. 

191.  Different    kinds   of   juries. 

192.  Grand    Jury    defined. 
198.  Trial  jury  defined. 

194.  Number  of   a   trial   jury. 

195.  Jury  of  inquest  defined. 


f  190.  Jury  defined.  A  jury  is  a  body  of  men  tempo- 
rarily selected  from  the  citizens  of  a  particular  district, 
and  invested  wltb  power  to  present  or  indict  a  person  for 
a  public  offense,  or  to  try  a  question  of  tact  En.  March  11» 
1872.    Am'd.  1880,  44. 

Jurors,  quallflcatlons  and  exemptions:     Post,  sees.  198- 
202. 
Selecting  and  summoning:    Post,  sees.  204,  238. 
Impaneling:    Post,  sees.  241-254. 
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S  191.  Different  kinds  of  Juries.  Juries  are  of  three 
kinds: 

1.  Grand  Juries; 

2.  Trial  Juries; 

3.  Juries  of  inquest    En.  March  11,  1872.    Am'd.  1880,  44. 

S  192.  Grand  Jury  defined.  A  grand  Jury  is  a  body  of 
men,  nineteen  in  number,  returned  in  pursuance  of  law, 
from  the  citizens  of  a  county,  or  city  and  county,  before  a 
court  of  competent  Jurisdiction,  and  sworn  to  inquire  of 
public  ofPense  committed  or  triable  within  the  county,  or 
city  and  county.  En.  March  11,  1872.  Am'd.  1875-6,  86; 
1880,  44. 

CalJlep.Clt  64,  66;  54.  66;  69,  108;  92.  261;  92.  263;  119,  3. 
Grand  Jury,  impaneling:     Post,  sees.  241-243. 
How  often  drawn:    Const  Cal.,  art.  1,  sec.  8. ' 

{193.    Trial  Jury  defined.    A  trial  Jury  is  a  body  of  men 

returned  from  the  citizens  of  a  particular  district  before  a 

court  or  officer  of  competent  Jurisdiction,  and  sworn  to  try 

-and  determine,  by  verdict,  a  question  of  fact.    En.  March 

11,  1872.    Am'd.  1880,  44. 

Trial  by  Jury:    Post,  sees.  600-619. 

Verdict,  three  quarters  of  Jury  can  find:  Const.  Cal., 
art  1,  sec.  7.   Bee  also,  post,  sec.  618. 

1 194.  Number  of  a  trial  Jury.  A  trial  Jury  shall  consist 
of  twelve  men;  provided,  that  in  civil  actions  and  cases 
of  misdemeanor,  it  may  consist  of  twelve,  or  of  any  number 
less  than  twelve,  upon  which  the  parties  may  agree  in  open 
court    En.  March  11,  1872.    Am'd.  1880,  44. 

Less  than  twelve:    Const.  Cal.,  art.  1,  sec.  7. 

f  195.  Jury  of  inquest  defined.  A  Jury  of  inquest  is  a 
body  of  men  summoned  from  the  citizens  of  a  particular 
district  before  the  sheriff,  coroner,  or  other  ministerial 
officer,  to  inquire  of  particular  facts.  En.  March  11,  1872. 
Am'd.  1880,  44. 

Cal.Rep.Cit.     42,  882;  42,  385. 
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ARTICLE    IL 

QUALIFICATIONS    AND    EXEMPTIONS    OF    JURORS. 

<  198.  Who  competent  to  act  as  Juror. 

i  199.  Who  not  competent  to  act  as  juror. 

I  200.  Who  exempt  from  Jury  duty. 

I  201.  Who  may  be  excused. 

I  202.  Affidavit  of  claim  to  exemption. 

§  198.  Who  competent  to  act  as  Juror.  A  person  la 
competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  tne  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  of  the  state  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
before  being  selected  and  returned; 

2.  Tn  possession  of  his  natural  faculties,  and  of  ordinary 
intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English 
language; 

4.  Assessed  on  the  last  assessment  roll  of  the  county, 
or  city  and  county,  on  property  belonging  to  him.  En. 
March  11,  1872.    Am'd.  1875-6,  89;  1880,  45. 

Cal.Rep.Cit.     51.  699;     58,  266;     61,  563;  106,  318.    Subd.  4-* 
123.  487. 

Residence,  generally:  See  Const  Cal.,  art.  2,  sec.  4; 
Pol.  Code,  sec.  52. 

§  199.  Who  not  competent  to  act  at  Juror.  A  person  is 
not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by 
the  preceding  section;  or, 

2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime.  En.  March  11,  1872.  Am'd. 
1880,  45. 

Cal.Rep.Cit.     106.  818;  123.  487. 

§  200.  Who  exempt  from  Jury  duty.  A  person  is  exempt 
from  liability  to  act  as  a  juror  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  state; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attorney  at  law; 


JURORS.  S  201 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  deoomlna- 
tlon  following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician  or  druggist  actually  engaged  in 
the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse,  hos- 
pital, asylum,  or  other  charitable  institution; 

8.  Bngaged  in  the  performance  of  duty  as  officer  or 
attendant  of  the  state  prison  or  of  a  county  Jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  state; 

10.  An  express  agent,  mall  carrier,  superintendent,  em- 
ployee, or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  this  state,  or  keeper  of  a  public  ferry  or 
toll-gate; 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  dty,  town,  or  village  in  this  state,  or  an 
exempt  member  of  a  duly  organized  fire  company; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  Juror  In  any  court  of  record 
in  this  state,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case.  En.  March  11, 1872.  Am'd.  1873-4,  285;  1875-6, 
86;  1880,  45;  1897,  185. 

Cal.Rep.Clt.  Subd.  2— 123.  486. 

Exemption,  how  claimed:    Post,  sec.  202. 
Subd.  11.  Exempt  fireman:  Pol.  Code,  sees.  3337-3339. 
Members  of  National  Guard:     See  Pol.  Code,  sees.  1936» 
1962. 

§201.  Who  may  be  excused.  A  Juror  shall  not  be  ex- 
cused by  a  court  for  slight  or  trivial  cause,  or  for  hardship 
or  inconvenience  to  his  business,  but  only  when  material 
injury  or  destruction  to  his  property,  or  of  property  intrust- 
ed to  him,  is  threatened,  or  when  his  own  health,  or  the 
sickness  or  death  of  a  member  of  his  family,  requires  his 
absence.    En.  March  11,  1872.    Am'd.  1880,  45. 

CaI.Rep.Cit.  138.  268. 
Code  Civ.  Proc— 8. 
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S  202.  Affidavit  pf  claim  to  exemption.  If  a  person  ex- 
empt from  liability  to  act  as  a  Juror,  as  provided  in  section 
two  hundred,  be  summoned  as  a  juror,  he  may  make  and 
transmit  his  affidavit  to  the  clerk  of  the  court  for  which  he 
is  summoned,  stating  his  office,  occupation,  or  employment; 
and  such  affidavit  shall  be  delivered  by  the  clerk  to  the 
judge  of  the  court  where  the  name  of  such  person  is  called, 
and  if  sufficient  in  substance,  shall  be  received  as  an  excuse 
for  non-attendance  in  person.  The  affidavit  shall  then  be 
filed  by  the  clerk.    Bn.  Stats.  1872-4,  286.    Am'd.  1880,  46. 


ARTICLE   in. 

OP  SELECTING  AND  RETURNING  JURORS  POR  COURTS  OP 

RECORD. 

S  204.  Jury  liBts,  by  whom  and  when  to  be  nuUlA. 

205.  How  selection  shall  be  made. 

206.  Lists  to  contain  how  many  names. 

207.  Repealed. 

208.  Lists  to  be  placed  with  clerk. 

209.  Duty  of  clerk;  Jury  boxes. 

210.  Regular  Jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  Jury  lists,  by  whom  and  when  to  be  made.  In  the 
month  of  January  In  each  year  it  shall  be  the  duty  of  the 
8ui>erlor  court  in  each  of  the  counties  of  this  state,  to  make 
an  order  designating  the  estimated  number  of  grand  Jurors, 
and  also  the  number  of  trial  Jurors,  that  will,  in  the  opinion 
of  said  court,  be  required  for  the  transaction  of  the  business 
of  the  court  and  the  trial  of  causes  therein  during  the 
ensuing  year;  and  Immediately  after  said  order  designating 
the  estimated  number  of  grand  Jurors  shall  be  made,  the 
court  shall  select  and  list  the  grand  Jurors  required  by 
said  order  to  serve  as  grand  Jurors  in  said  superior  court 
during  the  ensuing  year,  or  until  new  lists  of  Jurors  shall 
be  provided,  and  said  selections  and  listings  shall  be  made 
of  persons  suitable  and  competent  to  serve  as  Jurors,  as  set 
forth  and  required  in  sections  two  hundred  and  five  and  two 
hundred  and  six  of  this  code,  which  list  of  persons  so 
selected  shall  at  once  be  placed  in  the  possession  of  the 
county  clerk;  and  immediately  after  said  order  designating 
the  estimated  number  of  trial  Jurors  shall  be  made,  the 
board  of  supervisors  shall  select,  as  provided  in  sections 
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two  hnndred  and  five  and  two  hundred  and  six  of  this 

code,  a  list  of  persons  to  serve  as  trial  Jurors  in  the  superior 

court  of  said  county  during  the  ensuing  year,  or  until  a  new 

list  of  Jurors  shall  be  provided.    In  counties  and  cities  and 

counties  having  a  population  of  one  hundred  thousand 

inhabitants  or  over,  such  selection  shall  be  made  by  a 

majority  of  the  judges  of  the  superior  courts.    En.  March 

11,  1S72.    Am'd.  1878-4,  286;  1875-6,  86;  1880,  46;  1881,  69; 

1893,  297. 

Cal.Rep.Clt     66,    87;     69,644;     69,649;     78,289;     92,242; 
104,  820;  106,  818;  116,  198;  116,  194;  116,  196;  188,  269. 

• 

f  205.  How  selection  shall  be  made.  The  selections  and 
listings  shall  be  made  of  persons  suitable  and  competent 
to  serve  as  Jurors,  who  are  assessed  on  the  last  preceding 
assessment  roll  of  such  county  or  city  and  county,  and  in 
making  such  selections  they  shall  take  the  names  of  such 
only  as  are  not  exempt  from  serving,  who  are  in  the  pos- 
session of  their  natural  faculties,  and  not  infirm  or  decrepit, 
of  fair  character  and  approved  integrity,  and  of  sound  judg- 
ment En.  March  11,  1872.  Am'd.  1880,  46;  1881,  70; 
1898,  298. 

Cal.Rep.Clt     96,  426:  116,  194. 

8206.  Lists  to  contain  how  many  names.  The  lists  of 
Jurors,  to  be  made  as  provided  in  the  preceding  section, 
shall  contain  the  number  of  persons  which  shall  have 
been  designated  by  the  court  in  Its  order.  The  names  for 
such  lists  shall  be  selected  from  the  different  wards  or 
townships  of  the  respective  counties,  in  proportion  to  the 
number  of  inhabitants  therein,  as  nearly  as  the  same  can 
be  estimated  by  the  persons  making  said  lists;  and  said 
lists  shall  be  kept  separate  and  distinct  one  from  the 
otner.  En.  March  11,  1872.  Am'd.  1875-6,  87;  1880,  46; 
1881,  70. 

Cal.Rep.Clt  66,  87;  121,  8;  181.  262;  138,  269. 

S207.    Repealed.    En.  March  11,  1872.    Rep.  1876-6,  87. 

S  208.  LfsU  to  be  placed  with  clerk.  A  certified  list  of 
the  persons  selected  to  serve  as  trial  Jurors  shall  at  once  be 
placed  in  the  possession  of  and  filed  with  the  clerk  of  the 
superior  court.  En.  March  11,  1872.  Am'd.  1880,  46;  1881, 
70;  1898,  298. 

Cal.Rep.Clt     66,  87;  108,  12. 
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§209.  Duty  of  clerk;  Juiy  boxos.  On  receiving  such 
lists,  the  county  clerk  shall  file  the  same  in  his  office, 
and  write  down  the  names  contained  thereon  on  separate 
pieces  of  paper,  of  the  same  size  and  appearance,  and  fold 
each  piece  so  as  to  conceal  the  name  thereon.  He  shall 
deposit  the  pieces  of  paper  having  on  them  the  names  of 
the  persons  selected  to  serve  as  grand  Jurors  in  a  box,  to 
be  called  the  **  grand  ^ury  box,"  and  those  having  on  them 
the  names  of  the  persons  selected  to  serve  as  trial  Jurors, 
in  a  box  to  be  called  the  "  trial  Jury  box."  En.  March  11, 
1872.    Am'd.  1875-6,  87;  1880,  47;  1881,  70. 

CaI.Rep.Clt.  66,  88;  116,  198. 

§  210.  Regular  Jurors  to  serve  one  year.  The  persons 
whose  names  are  so  returned  shall  be  known  as  regular 
Jurors,  and  shall  serve  for  one  year,  and  until  other  persons 
are  selected  and  returned.  En.  March  11,  1872.  Am'd. 
1880,  47. 

Cal.Rep.Cit.  69,  549 ;  73,  239 ;  106.  319 ;  138,  269. 

§211.  Jurors  to  be  drawn  from  boxes.  The  names  of 
persons  drawn  for  grand  Jurors  shall  be  drawn  from  the 
"  grand  Jury  box,"  and  the  names  of  persons  for  trial 
jurors  shall  be  drawn  from  the  "trial  Jury  box";  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  ot  persons 
in  either  of  the  said  Jury  boxes  who  may  not  have  been 
drawn  during  the  year  to  serve,  and  have  not  served  as 
Jurors,  the  names  of  such  persons  may  be  placed  on  the 
list  of  Jurors  drawn  for  the  succeeding  year.  En.  March 
1875-6,  87.    Am'd.  1880,  47;  1881,  70. 

Cal.Rep.Clt.     66,  38;  69,  644;  104.  320;  106,  318;  131.  252. 

ARTICLE    IV. 

OP    DRAWING    JURORS    FOR    COURTS    OF    RECORD. 

§  214.  Order  of  judge  or  Judges  for  drawing  of  Jury. 

I  216.  Sheriff  to  be  notified. 

§  216.  No  section. 

I  217.  No  section. 

I  218.  No    section. 

S  219.  Drawing,  how  conducted. 

S  220.  Preservation  of  ballots  drawn. 

S  221.  No  section. 

§  214.  Order  of  Judge  or  Judges  for  drawing  of  jury. 
Whenever  the  business  of  the  superior  court  shall  require 
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the  attendance  of  a  trial  jury  for  the  trial  of  criminal  cases, 
or  where  a  trial  Jury  shall  have  been  demanded  in  any 
cause  or  causes  at  issue  in  said  court,  and  no  Jury  is  in 
attendance,  the  court  may  make  an  order  directing  a  trial 
Jury  to  be  drawn,  and  summoned  to  attend  before  said 
court.  Such  order  shall  specify  the  number  of  Jurors  to 
be  drawn,  and  the  time  at  which  the  Jurors  are  required 
to  attend.  And  the  court  may  direct  that  such  causes, 
either  criminal  or  civil,  in  which  a  Jury  may  be  required, 
or  in  which  a  Jury  may  have  been  demanded,  be  continued 
and  fixed  for  trial  when  a  Jury  shall  be  in  attendance. 
En.  juarch  11,  1872.    Am'd.  1873^,  287;  1875-6,  88;  1880,  47. 

Cal.Rep.Clt.  57,  124;  65.  78;  97,  176:  138,  269. 

Summoning  Jury:    See  sec.  226,  post. 

§215.  Sheriff  to  be  notified.  Immediately  upon  the 
order  mentioned  in  the  preceding  section  being  made,  the 
clerk  shall,  in  the  presence  of  the  court,  proceed  to  draw 
the  Jurors  from  the  "  trial  Jury  box."  En.  March  11,  1872. 
Am'd.  1873-4,  287;  1880,  47;  1881,  71. 

Cal.Rep.Clt.     66.  463;  66,  78. 

$216.    En.  March  11,  1872.     Rep.  1880,  21. 

$217.  En.  March  11,  1872.  Am'd.  1873-4,  287.  Rep. 
1880,  21. 

S  218.    En.  March  11,  1872.    Rep.  1880,  21. 

§  219.  Drawing,  how  conducted.  The  clerk  must  conduct 
said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  the 
trial  Jurors,  so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written,  as  well  as  possible;  he  must  then  draw 
from  said  box  as  many  slips  of  paper  as  are  ordered  by 
the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  the  court,  which  must  show  the  name  on  each 
slip  of  paper  so  drawn  from  said  Jury  box. 

8.  If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  insane,  or  who  may  have  permanently 
removed  from  the  county,  or  who  is  exempt  from  Jury 
service,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  the  name  of  such  person  shall  be 
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omitted  from  tlie  list,  and  the  slip  of  paper  haying  such 
name  on  it  shall  be  destroyed,  and  another  Juror  drawn  in 
his  place,  and  the  fact  shall  be  entered  upon  the  minutes  of 
the  court  The  same  proceeding  shall  be  had  as  often  as 
may  be  necessary,  until  the  whole  number  of  jurors  re- 
quired be  drawn.  After  the  drawing  shall  be  completed, 
the  clerk  shall  make  a  copy  of  the  list  of  names  of  the  per- 
sons so  drawn,  and  certify  the  same.  In  his  certificate  he 
shall  state  the  date  of  the  order  and  of  the  drawing,  and  the 
number  of  the  Jurors  drawn,  and  the  time  when  and  the 
place  where  such  jurors  are  required  to  appear.  Such  cer- 
tificate and  list  shall  be  delivered  to  the  sheriff  for  service. 
En.  March  11,  1872.  Am'd.  1880,  47;  1881,  71. 
CalJlep.Clt.     57,  124;  68,  109;  92,  242. 

§220.  Preservatfon  of  ballots  drawn.  After  a  drawing 
of  persons  to  serve  as  Jurors,  the  clerk  shall  preserve  the 
ballots  drawn,  and  at  the  close  of  the  session  or  sessions 
for  which  the  drawing  was  had,  he  shall  replace  in  the 
proper  box  from  whicn  they  were  taken  all  ballots  which 
have  on  them  the  names  of  persons,  who  did  not  serve  as 
Jurors  for  the  session  or  sessions  aforesaid,  and  who  are 
not  exempt  or  incompetent.  En.  March  11,  1872.  Am'd. 
1875-6,  88;  1880,  48. 

S  221.    En.  March  11,  1872.    Rep.  1880,  21. 


ARTICLE  V. 
OF   SUMMONING   JURORS   FOR   COURTS   OF   RECORD. 

8  225.  Sheriff  to  summon  Jurors,  bow. 

226.  Of  drawing  and  summoning  Jurors  to  attend  forthwith. 

227.  Of  summoning  Jurors  to  oompleta  a  panel. 

228.  Compensation   of  elisor. 

§226.  Sheriff  to  summon  Jurors,  how.  The  sherifC,  as 
soon  as  he  receives  the  list  or  lists  of  jurors*  drawn,  shall 
summon  the  persons  named  therein  to  attend  the  court  at 
the  opening  of  the  regular  session  thereof,  or  at  such  ses- 
sion or  time  as  the  court  may  order,  hy  giving  personal 
notice  to  that  effect  to  each  of  them,  or  hy  leaving  a  written 
notice  to  that  effect  at  his  place  of  residence,  with  some 
person  of  proper  age,  and  shall  return  the  list  to  the  court 
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at  the  opening  of  the  regular  session  thereof,  or  at  such 
session,  or  time  as  the  Jurors  may  be  ordered  to  attend, 
specifying  the  names  of  those  who  were  summoned,  and 
the  manner  in  which  each  person  was  notified.  En.  March 
11,  1872.    Am'd.  1880,  48. 

§  226.  Of  drawing  and  summoning  Jurors  to  attend 
forthwith.  Whenever  Jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf- 
ficient number  of  Jurors  fall  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  sheriff,  or  an  elisor  chosen  by  the 
court,  forthwith  to  summon  so  many  good  and  lawful  men 
of  the  county,  or  city  and  county,  to  serve  as  Jurors,  as  may 
be  required,  and  in  either  case  such  Jurors  must  be  sum- 
moned in  the  manner  provided  in  tlie  preceding  section. 
En.  March  11, 1872.    Am'd.  1873-4,  288;  1880,  48. 

Cal.Rep.Cit.  47,  85 ;  47,  136 ;  64.  401 ;  69,  S63 ;  66.  151 ; 
69,  111 ;  92.  243 ;  92,  246  ;  92.  258 ;  92,  272 ;  95,  427 ; 
106,  818;  116,  195;  116.  608;  122.  237;  134,  438. 

{  227.  Of  summoning  jurors  to  complete  a  panei.  When 
there  are  not  competent  Jurors  enough  present  to  form  a 
panel  the  court  may  direct  the  sheriff,  or  an  elisor  chosen 
by  the  court,  to  summon  a  sufficient  number  of  persons 
having  the  qualifications  of  Jurors  to  complete  the  panel, 
from  the  body  of  the  county,  or  city  and  county,  and  not 
from  the  bystanders;  and  the  sheriff  or  elisor  shall  summon 
the  number  so  ordered  accordingly  and  return  the  names 
to  the  court  En.  March  11,  1872.  Am'd.  1873-4,  288;  1880, 
48. 

Cal.Rep.Cit.  69,  868;  106,  318;  118.  86;  116,  196;  138.  269. 

Prac.  Act,  sec.  689.    En.  April  29,  1851. 

§228.  Compensation  of  elisor.  An  elisor  who  shall,  by 
order  of  a  court  of  record,  summon  persons  to  serve  as 
Jurors,  shall  be  entitled  to  a  reasonable  compensation  for 
his  services,  which  must  be  fixed  by  the  court  and  paid  out 
of  the  county  or  city  and  county  treasury,  and  out  of  the 
general  fund  thereof.    En.  Stats.  1875-6,  88.    Am'd.  1880,  49. 
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ARTICLE  VI. 

OF    SUMMONING    JURORS    FOR    COURTS    NOT    OF    RECORD. 

I  280.     Jurors  for  Justices'  or  police  courts. 
8  231.     How  to   be   summoned. 
I  232.     Officer's  return. 

1 230.  Jurors  for  Justices'  or  police  courts.  When  jurors 
are  required  In  any  of  the  Justices'  courts,  or  in  any  iK)lice 
or  other  inferior  court,  they  shall,  upon  the  order  of  the 
justice,  or  any  one  of  the  Justices  where  there  is  more 
than  one,  or  if  [of]  the  judge  thereof,  be  summoned  by  the 
sheriff,  constable,  marshal,  or  policeman  of  the  Jurisdiction. 
En.  March  11, 1872.    Am'd.  1880,  49. 

1 231.  How  to  be  summoned.  Such  jurors  must  be  sum- 
moned from  the  persons  competent  to  serve  as  jurors,  resi- 
dents of  the  city  and  county,  township,  city,  or  town  in 
which  such  court  has  jurisdiction,  by  notlfsring  them  orally 
that  they  are  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required.  En.  March  11,  1872.  Am'd. 
1880,  49. 

§  232.  Officer's  return.  The  officer  summoning  such 
jurors  shall,  at  the  time  fixed  in  the  order,  for  their  appear- 
ance, return  it  to  the  court  with  a  list  of  the  persons 
summoned  indorsed  thereon.  En.  March  11,  ISIZ,  Am'd» 
1880,  49. 

ARTICLE  VII. 

OF  SUMMONING  JURIES  OF  INQUEST. 
i  235.     How  to  be  summoned. 

§  235.  How  to  be  summoned.  Juries  of  inquest  shall  be> 
summoned  by  the  officer  before  whom  the  proceedings  in 
which  they  are  to  sit  are  to  be  had,  or  by  any  sheriff,  con- 
,  stable,  or  policeman,  from  the  persons  competent  to  serve 
as  jurors,  resident  of  the  county,  or  city  and  county,  by 
notifying  them  orafly  that  they  are  so  summoned,  and  of 
the  time  and  place  at  which  their  attendance  is  required. 
En.  March  11,  1872.    Am'd.  1880,  49. 
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ARTICLE  Vni. 

OBBDIBNCB  TO  SUMMONS,  HOW  ENFORCED. 

S  288.    Attachment  and  line. 

S  288.  Attachment  and  ffne.  Any  Juror  summoned,  who 
willfolly  and  without  reasonable  excuse  falls  to  attend,  may 
be  attached  and  compelled  to  attend;  and  the  court  may 
also  impose  a  fine  not  exceeding  fifty  dollars,  upon  which 
execution  may  issue.  If  the  juror  was  not  personally 
served,  the  fine  must  not  be  imposed  until  upon  an  order  to 
show  cause  an  opportunity  has  been  offered  the  Juror  to  be 
heard.    En.  March  11, 1872.    Am'd.  1880,  49. 

ARTICLE  IX. 

OF    IMPANELING   GRAND    JURIES. 

9  241.     Grand  Jury*  when  to  be  impaneled. 

I  242.     How  constituted. 

S  243.     Manner  of  Impaneling  prescribed  in  Penal  Code. 

{  241.  Grand  Jury,  when  to  be  Impaneled.  Every  superior 
court,  whenever  in  the  opinion  of  the  court  the  public  in- 
terest must  require  it,  may  make  and  file  with  the  county 
clerk,  an  order  directing  a  Jury  to  be  drawn,  and  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  shall  not 
be  less  than  twenty-five  nor  more  than  thirty.  In  all 
counties  having  less  than  three  superior  court  judges,  there 
shall  be  one  grand  Jury  drawn  and  impaneled  in  each  year; 
and  in  all  counties  having  three  or  more  superior  court 
judges,  there  shall  be  two  grand  juries  drawn  and  im- 
paneled in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  of  names  certified  and  sum- 
moned, as  provided  for  drawing  and  summoning  trial 
jurors;  and  the  names  of  any  persons  drawn,  who  may  not 
be  impaneled  upon  the  grand  jury,  may  be  again  placed  in 
the  grand  jury  box.  En.  March  11,  1872.  Am'd.  1880,  50; 
1881.  71. 

Cal.Rep.Clt.     47,  136;  69,  109;  69,  546;  69,  549;  92,  242. 

Summoning  grand  jury:  Const.  Cal.,  art.  1,  sec.  8. 
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1242.  How  constituted.  Wben,  of  the  persons  sum- 
moned as  grand  Jurors  and  not  excused,  nineteen  are  pres- 
ent, they  shall  constitute  the  grand  Jury.  If  more  than 
nineteen  of  such  persons  are  present,  the  clerk  shall  write 
their  names  on  separate  ballots,  which  he  must  fold  so  that 
the  names  cannot  be  seen,  place  them  in  a  box,  and  draw 
out  nineteen  of  them,  and  the  persons  whose  names  are  on 
the  ballots  so  drawn  shall  constitute  the  grand  Jury.  If 
less  than  nineteen  of  such  persons  are  present,  the  panel 
may  be  filled  as  provided  in  section  two  hundred  and 
twenty-six  of  this  code.  And  whenever,  of  the  i>ersons 
summoned  to  complete  a  grand  Jury,  more  shall  attend  than 
are  required,  the  requisite  number  shall  be  obtained  by 
writing  the  names  oi  those  summoned  and  not  excused  on 
ballots,  depositing  them  in  a  box,  and  drawing  as  above 
provided.    En.  March  11,  1872.    Am'd.  1875-6^  88;  1880,  50. 

f  243.  Manner  of  Impaneling  prescribed  In  Penal  Code. 
Thereafter  such  proceedings  shall  be  had  in  impaneling  the 
grand  Jury  as  are  prescribed  in  part  two  of  the  Penal  Code. 
En.  March  11, 1872.    Am'd.  1880,  50. 

Cal.Rep.Cit     64,    66;  68,    111;  82,    268;  106,    816;  106,    818; 
134,  487. 

Formation  of  grand  Jury:  See  Pen.  Code,  sees.  894-901. 


ARTICLE  X. 

OF  IMPANELING  TRIAL  JURIES  IN  COURTS  OF  RECORD. 
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246.  Clerk  to  call  list  of  jurors  summoned. 

247.  Maimer  of  Impaneling  prescribed  in  part  two. 

§246.  Clerk  to  caM  list  of  Jurors  summoned.  At  tlie 
opening  of  court  on  the  day  trial  Jurors  have  been  sum- 
moned to  appear,  the  clerk  shall  call  the  names  of  those 
summoned,  and  the  court  may  then  hear  the  excuses  of 
Jurors  summoned.  Tue  clerk  shall  then  write  the  names 
of  the  Jurors  present  and  not  excused  upon  separate  slips 
or  ballots  of  paper,  and  fold  such  slips  so  that  the  names 
are  concealed,  and  there,  in  the  presence  of  the  court,  de- 
posit the  slips  or  ballots  in  a  box,  which  must  be  kept 
sealed  or  locked  until  ordered  by  the  court  to  be  opened. 
En.  March  11,  1872.    Am'd.  1880,  50. 

Cal.Rep.Cit.     101.  544. 


•6  JURORS.  « 247-254 

S247.  Manne*"  of.  Impaneling  pretcrlbed  In  part  two. 
Waenever  thereafter  a  civil  action  is  called  by  tlie  court 
for  trial,  and  a  Jury  is  required,  such  proceedings  shall  be 
had  in  impaneling  the  trial  Jury  as  are  prescribed  in  part 
two  of  this  code.  If  the  action  be  a  criminal  one,  the  Jury 
shall  be  impaneled  as  prescribed  in  the  Penal  Code.  En. 
March  11, 1872.    Am'd.  1880,  51. 

Formation  of  Jury  in  civil  action:  See  post,  sees.  600-604. 
Criminal  case:  See  ten.  Code,  sees.  1U55-1089. 


ARTICLE  XL 

OP  IMPANELING  TRIAL  JURIES  IN  COURTS  NOT  OP  RECORD. 

9  250.     ProceedlogB  In  forming  Jury. 
I  251.     Manner  of  impaneling. 

§  250.  Proceedings  In  forming  Jury.  At  the  time  appointed 
for  a  Jnry  trial  in  Justices',  police  or  other  inferior  courts, 
the  list  of  Jurors  summoned  must  be  called,  and  the  names 
of  those  attending  and  not  excused  must  be  written  upon 
separate  slips  of  paper,  folded  so  as  to  conceal  the  names, 
and  placed  in  a  box,  from  which  the  trial  Jury  must  be 
drawn.    En.  March  11, 1872.    Am'd.  1880,  61. 

Prac.  Act,  sec.  588.    En.  April  29, 1851. 

§  251.  Manner  of  Impaneling.  Thereafter,  If  the  action 
is  a  criminal  one,  the  Jury  must  be  impaneled  as  provided 
in  the  Penal  Code;  if  a  civil  one  as  provided  in  part  two  of 
this  code.    £n.  March  11,  1872.    Am'd.  1880,  51. 

Similar  provision:  See  ante,  sec.  247. 


ARTICLE  XIL 

OF   lUPANBLINO   JURIES   OF    INQUBST. 

I  264.     Manner  of  impaneling. 

f  254.  Manner  of  impaneling.  The  manner  of  impaneling 
Juries  of  inquest  is  prescribed  in  the  provisions  of  the  dif- 
ferent codes  relating  to  such  inquests.  En.  March  11,  1872. 
Am'd.  1880,  51. 

Cal.Rep.Cit.     43.  86;  48,  178. 
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CHAPTER  11. 

COURT    COMMISSIONERS. 

258.    Appointment  and  qnallflcatioai. 
269.    Powers  of  court  commissioners. 


§258.  Appointment  and  qualifications.  The  superior 
court  of  every  city  and  county  in  the  state  may  appoint  six 
commissioners,  to  be  designated  each  as  "court  commis- 
sioner "  of  such  city  and  county;  and  the  superior  court  of 
every  other  county  in  the  state  may  appoint  one  commis- 
sioner, to  be  designated  as  "  court  commissioner  "  of  such 
county.  Such  commissioners  shall  be  citizens  of  the  United 
States,  and  residents  of  the  city  and  county,  or  county,  in 
wnich  they  are  appointed,  and  hold  offices  during  the 
pleasure  of  the  courts  appointing  them.  En.  March  11, 
1872.    Am'd.  1880,  51. 

Court  commissioners:  See  Const.  Cal.,  art.  6,  sec.  14. 

S  259.  Powers  of  court  commissioners.  Every  court  com- 
missioner shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  supe- 
rior court  of  the  county,  or  city  and  county,  for  which  he  is 
appointed;  provided,  that  he  shall  have  power  to  hear  and 
determine  such  motions  only  in  the  absence  or  inability  to 
act  of  the  Judge  or  Judges  of  the  superior  court  of  the 
county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as  to 
Any  matter  of  fact  other  than  an  issue  of  fact  raised  by  the 
pleadings,  upon  which  information  is  required  by  the  court; 
but  any  party  to  the  proceedings  may  except  to  such  report 
within  five  days  after  written  notice  that  the  same  has  been 
filed,  and  may  argue  his  exceptions  before  the  court  on 
giving  notice  of  motion  for  that  purpose; 

3.  To  take  &nd  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings  in 
such  superior  courts,  and  to  examine  the  sureties  thereon 
when  an  exception  has  been  taken  tq  their  sufficiency,  and 
to  administer  oaths  and  affirmations,  and  take  affidavits 
and  depositions  in  any  action  or  proceeding  in  any  of  the 
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courts  of  this  state,  or  in  any  matter  or  proceeding  what- 
ever, and  to  take  acknowledgments  and  proof  of  deeds, 
mortgages,  and  other  instruments  requiring  proof  or  ac- 
knowledgment for  any  purpose  under  the  laws  of  this 
state; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance oi  ofQcial  acts  as  are  now  or  may  hereafter  be  allowed 
by  law  to  notaries  public  in  this  state  for  like  services; 
provided,  that  this  subdivision  shall  not  apply  to  any  ser- 
vices of  such  commissioner,  the  compensation  for  which 
Is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved the  words  "  court  commissioner  "  and  the  name  of 
the  county,  or  city  and  county,  in  which  said  commissioner 
resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 
En.  March  11,  1872.    Am'd.  1877-8,  98;  1880,  51. 

CaI.Rep.Cit.     56,   465;  66,   627;  104,   682;  123,   99;  123,   100; 
128,  420;  180,  447. 

Judicial  powers,  persons  having,  order  enforced  before: 
Ante,  sec.  128,  subd.  2. 

References  and  trials  by  referees:  See  post,  sees.  63ft 
et  seq. 

Subd.  4.  Fees  of  notaries  public:  See  Pol.  Code,  sec. 
798. 

Justices  of  the  peace  and  court  commissioners  are  the 
only  Judicial  officers  who  are  authorized  to  receive  fees: 
Const.  Cal.,  art  6,  sec.  15. 

Subd.  5.    Official  seals  defined:  See  ante,  see.  14. 
Code  Civ.  Proc.-*9. 
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TITLE     IV. 
MINISTERIAL   OFFICERS    OF   COURTS    OF   JUSTICE. 

Chapter  I.    Of  Ministerial  Officers  generally,  f  262. 

II.  Secretaries  and  Bailiffs  of  the  Supreme  Court, 

f  S  265,  266. 

III.  Phonographic  Reporters,  SS  268-274. 


CHAPTER  I. 

OF    MINISTERIAL    OFFICERS    OENERALLT. 
8  262.     Election,  powers,  and  duties,  where  prescribed. 

S  262.  Election,  powers,  and  duties,  where  prescribed. 
The  modes  and  times  of  election,  terms,  powers,  and  duties 
of  the  attorney-general,  clerk  of  the  supreme  court,  reporter 
oi  the  decisions  of  the  supreme  court,  clerks,  sheriffs,  and 
coroners,  are  prescribed  in  the  Political  and  Penal  Codes. 
En.  March  11, 1872.    Am'd.  1880,  52. 

Attorney-general:  See  Pol.  Code,  sees.  470  et  seq. 

Clerk  of  supreme  court:  Pol.  Code,  sees.  749  et  seq. 

Reporter  of  supreme  court  decisions:  Pol.  Code,  sees.  771 
et  seq. 

County  clerks:  Pol.  Code,  sees.  4204  et  seq. 

Sheriffs:  Pol.  Code,  sec.  4176;  Pen.  Code,  sees.  1216  et 
seq.;  1601  et  seq. 

ooroners:  Pol.  Code,  sees.  4285  et  seq.;  Pen.  Code,  sec 
1510. 


CHAPTER  n. 

SECRETARIES     AND    BAILIFFS    OF    THE     SUPREME    OOURT. 


I 


266.     Appointment. 

-266.     Tenure  of  offlce,  and  duties. 


S  265.  Appointment.  The  Justices  of  the  supreme  court 
may  appoint  two  secretaries  and  two  bailiffs,  who  shall  be 
citizens  of  the  United  States  and  of  this  state.  Ehi.  March 
11,  1872.    Am'd.  1880,  53. 
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S  266.  Tenure  of  office,  and  dutiee.  The  secretaries  and 
bailiffs  shall  hold  their  offices  at  the  pleasure  of  the  Jus- 
tices, and  shall  perform  such  duties  as  may  be  required  of 
them  by  the  court  or  any  Justice  thereof.  £n.  March  11, 
1872.    Am'd.  1880,  53. 

CalJlep.Cit.     83,  118. 


CHAPTER  III. 
PHONOGRAPHIC    REPORTERS. 

§  268.  Phonographic  reporters  for  supreme  court,  where  provided 
for. 

S  269.  Phonosraphic  reporters  for  superior  courts,  their  appoint- 
ment, and  duties. 

9  270.     Qualifications  and  test  of  competency. 

f  271.    Attention  to  duties,  reporters  pro  tempore. 

i  272.     Oath  of  office. 

I  273.    Reports  prima  facie  correct  statements. 

I  274.     Compensation. 

Oea.  CIt.  to  Chap.-<$al.  Rep.  Cit.  127,  426. 

f  268.  Phonographic  reporters  for  supreme  court,  where 
provided  for.  Phonographic  reporters  for  the  supreme 
court  are  provided  for  in  part  three  of  the  Political  Code. 
En.  Stats.  1880,  53. 

Cal.Rep.Cit.     127,  160. 

Phonographic  reporters:  See  Pol.  Code,  sec.  739  as  to 
salary;  sec  769  as  to  appointment;  and  sec.  770  as  to  duty 
of  phonographic  reporter  of  supreme  court 

S  269.  Phonographic  reporters  for  superior  courts,  their 
appointment,  and  duties.  The  Judge  or  judges  of  any  su- 
perior court  in  the  state  may  appoint  a  competent  phono- 
graphic reporter,  or  as  many  such  reporters  as  there  are 
judges,  to  he  known  as  official  reporter  or  reporters  of  such 
court,  and  to  hold  office  during  the  pleasure  of  the  Judge 
or  Judges  appointing  them.  Such  reporter,  or  any  one  of 
them,  where  there  are  two  or  more,  must,  at  the  request  of 
either  party,  or  of  the  court  in  a  civil  action  or  proceeding, 
and  on  the  order  of  the  court,  the  district  attorney,  or  the 
attorney  for  defendant  in  a  criminal  action  or  proceeding, 
take  down  in  shorthand  all  the  testimony,  the  ohjections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  all 
arraignments,  pleas  and  sentences  of  defendants  in  crimi- 
nal cases;  the  arguments  of  the  prosecuting  attorney  to 
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the  Jury,  and  all  statements  and  remarks  made  and  oral 
instmctionB  given  by  the  Judge;  and  if  directed  by  the 
court,  or  requested  by  either  party,  must,  within  such 
reasonable  time  after  the  trial  of  such  case  as  the  court 
may  designate,  write  out  the  same,  or  such  specific  iK>r'» 
tions  thereof  as  may  be  requested,  in  plain  and  legible 
longhand,  or  by  typewriter,  or  other  printing  machine,  and 
certify  to  the  same  as  being  correctly  reported  and  tran- 
scribed, and  when  directed  by  the  court,  file  the  same  with 
the  clerk  of  the  court  Bn.  March  11,  1872.  Am'd.  1873-4, 
288;  1880,  63;  1903,  234. 

Cal.Rep.Cit.     49,  354;  64,.  234;  64,  237;  127,  426. 

§  270.  Qualifications  and  test  of  competency.  No  person 
shall  be  appointed  to  the  position  of  official  reporter  of  any 
court  in  this  state,  except  upon  satisfactory  evidence  of 
good  moral  character,  and  without  being  first  examined  as 
to  his  competency  by  at  least  three  members  of  the  bar 
practicing  in  said  court,  such  members  to  be  designated 
by  the  Judge  or  Judges  of  said  court.  The  committee  of 
members  of  the  bar  so  designated  shall,  upon  the  request  of 
the  judge  or  Judges  of  said  court,  examine  any  person  as 
to  his  qualifications  whom  said  Judge  or  Judges  may  wish 
to  appoint  as  official  reporter;  and  no  person  shall  be  ap- 
pointed to  such  position  upon  whose  qualifications  such 
committee  shall  not  have  reported  favorably.  The  test  of 
competency  before  such  committee  shall  be  as  follows: 
The  party  examined  must  write  in  the  presence  of  said 
committee  at  the  rate  of  at  least  one  hundred  and  fifty 
words  per  minute,  for  five  consecutive  minutes,  upon  mat- 
ter not  previously  written  by  or  known  to  him,  immediately 
read  the  same  back  to  the  committee,  and  transcribe  the 
same  into  longhand  writing,  plainly  and  with  accuracy.  If 
he  pass  such  test  satisfactorily,  the  committee  shall  furnish 
him  with  a  written  certificate  of  that  fact,  signed  by  at 
least  a  majority  of  the  members  of  the  committee,  which 
certificate  shall  be  filed  among  the  records  of  the  court. 
En.  March  11, 1872.    Am'd.  1873-4,  400;  1880,  53. 

CalJlep.Cit.  49.  854;     64,  234;  64,  237;  127,  426. 

§  271.  Attention  to  duties,  reporters  pro  tempore.  The 
official  reporter  of  any  superior  court  shall  attend  to  the 
duties  of  his  office  in  person,  except  when  excused  for 
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good  and  Btifliclent  reason  by  ord^  of  the  court,  which 
order  shall  be  entered  upon  the  minutes  of  the  court.  Ekn- 
ployment  in  his  professional  capacity  elsewhere  shall  not 
be  deemed  a  good  and  sufficient  reason  for  such  excuse. 
When  the  official  reporter  of  any  court  has  been  excused  in 
the  manner  provided  in  this  section,  the  court  may  appoint 
an  official  reporter  pro  tempore,  who  shall  perform  the 
same  duties  and  receire  the  same  compensation  during 
the  term  of  his  employment  as  the  official  reporter.  En. 
March  11, 1S72.  Am'd.  187&-4,  400;  1880,  64. 
Cal.Rep.Oit.     40,  864;  64,  284;  64,  287. 

S  272.  Oath  of  otnce.  The  official  reporter  of  any  court, 
or  official  reporter  pro  tempore,  shall,  before  entering  upon 
the  duties  of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office.    Kn.  Stats.  1873-4,  401.    Am'd.  1880,  54. 

Cal.R^.Cit     48,  864;  67,  662;  64,  238. 

S  273.  Reports  prima  facie  correct  statements.  The  re- 
port of  the  official  reporter,  or  official  reporter  pro  tempore, 
of  any  court,  duly  appointed  and  sworn,  when  transcribed 
and  certified  as  being  a  correct  transcript  of  the  testimony 
and  pisoceedings  in  the  case,  is  prima  facie  evidence  of  such 
testimony  and  proceedings.  Bn.  Stats.  1873-4,  402.  Am'd. 
1880,  54;  1903,  234. 

Cal.Rep.Clt.     49.364;     67.662;     78.208;     73.209;     75.803; 
76.  288;  181.  480. 

S274.  Compensation.  For  his  services,  the  official  re- 
porter shall  receive  the  following  fees,  except  in  counties 
where  a  statute  provides  otherwise: 

For  reporting  testimony  and  proceedings,  ten  dollars  per 
day,  which  amount,  when  more  than  one  case  is  reported 
in  one  day,  must  be  apportioned  by  the  court  between  the 
several  cases. 

For  transcription,  for  one  copy,  twenty  cents  per  hun- 
dred words;  for  two  copies  made  at  one  time,  fifteen  cents 
each  per  hundred  words;  for  three  copies  made  at  one  time, 
eleven  cents  each  per  hundred  words;  for  four  copies  made 
at  one  time,  nine  cents  each  per  hundred  words;  and  for 
five  or  more  copies  made  at  one  time,  eight  cents  each 
per  hundred  words. 

In  criminal  cases,  the  fees  for  reporting  and  for  tran- 
scripts ordered  by  the  court  to  be  made  must  be  paid  out  of 
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the  county  treasury  upon  the  order  of  the  court;  provided, 
that  when  there  Is  no  official  reporter  In  attendance,  and  a 
reporter  pro  tempore  Is  appointed,  his  reasonable  expenses 
for  trayellng  and  detention  must  be  fixed  and  allowed  by 
the  court  and  paid  In  like  manner. 

In  dvll  cases,  the  fees  for  reporting  and  for  transcripts 
ordered  by  the  court  to  be  made  must  be  paid  by  the  parties 
in  equal  proportions,  and  either  party  may,  at  his  option, 
pay  the  whole  thereof;  and,  in  either  case,  all  amounts  so 
paid  by  the  party  to  whom  costs  are  awarded  must  be  taxed 
as  costs  in  the  case.  The  fees  for  transcripts  and  copies 
ordered  by  the  parties  must  be  paid  by  the  party  ordering 
the  same.  No  reporter  must  be  required  to  perform  any 
senrlce  in  a  civil  case  until  his  fees  therefor  have  been 
paid  to  him  or  deposited  with  the  clerk  of  the  court  En. 
Stats.  1873-4,  403.    Am'd.  1880,  64;  1885,  218;  1903,  234. 

Cal.Rep.Cit.  49,  854 

68.  196;  68,  198 

86.  494 ;  93,  614 
127.  166;  127,  168 
186,  661. 


;  67.662; 

69.  688; 

64.  287; 

64. 

243; 

;  68.200; 

88.  868 ; 

88,  364: 

83. 

866; 

;  98.  616 ; 

120.  128 ; 
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TITLE   V. 

PERSONS  SPECIALLY  INVESTED  WITH  MINISTERIAL  POWERS 
RBLATINO  TO  COURTS  OF  JUSTICE. 

Chapter  L    Attorneys  and  Counselors  at  Law,  §§  276-299. 
IT.    Other  Persons   Invested  with   Such  Fowera^ 
§  304. 


CHAPTER  L 

ATTORNSTS  AND  COUNSELORS  AT  LAW* 

275.  Who  may  be  admitted  as  attomeya. 

276.  QuaUflcationB. 

277.  Certificate  of   admission   and   license. 

278.  Oath. 

279.  Attorneys  oC  other  statee. 

280.  Roll  of  attorneys. 
2ffiL.  Penalty  for  practlclns  without  license. 

282.  Duties. 

283.  Authority. 

284.  Change  of  attorney. 
286.  Notice  of  change. 

286.  Death   or   remoTal   of  attorney. 

287.  RemoTal   and    suspension. 

288.  Conrlctlon  of  felony. 

289.  Proceedings  for  removal  or  suspension. 

290.  Accusation. 

291.  Verification. 

292.  CiUtlon. 
298.  Appearance. 

294.  Objections  to  accusation. 

295.  Demurrer. 

296.  Answer. 

297.  TrlaL 

298.  Reference  to  take  depositions. 

299.  Judgment. 

§275.  Who  may  be  admitted  as  attorneys.  Any  citizen 
or  person  resident  of  this  state,  who  has  bona  fide  declared 
his  or  her  intention  to  become  a  citizen  in  the  manner  re- 
quired by  law,  ot  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  necessary  qualifications 
of  learning  and  ability,  is  entitled  to  admission  as  attorney 
and  counselor  in  all  the  courts  of  this  state.  All  persons 
are  attorneys  of  the  supreme  court  who  were  on  the  tfrst 
day  of  January,  eighteen  hundred  and  eighty,  entitled  to 
practice  in  the  court  superseded  thereby.  Exl.  March  11, 
1872.    Am'd.  1877-8,  99;  1880,  55. 

Cal.Rep.Cit.     86,  85. 
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Admission  of  attorneys:  See  sections  following  this. 

Judges  must  be  licensed  attorneys:  Ante,  sees.  Id6,  157. 

Judicial  and  ministerial  of&cers,  not  to  practice:  See  Pol. 
Code,  sec.  4121;  sec.  171,  ante;  nor  to  have  a  partner:  Sec. 
172,  ante. 

Removal  of  attorneys:  See  post,  sec.  287. 

S  276.  Qualificationt.  Every  applicant  for  admission  as 
an  attorney  and  counselor  must  produce  satisfactory  testi- 
monials of  a  good  moral  character  and  undergo  a  strict 
examination  in  open  court  as  to  his  qualifications,  by  the 
Justices  of  the  supreme  court,  or  by  the  Justices  sitting  and 
holding  one  of  the  departments  thereof,  or  by  not  less  than 
three  of  the  supreme  court  commissioners,  to  be  designated 
and  appointed  by  the  chief  Justice  of  the  supreme  court  to 
conduct  publicly  the  examination;  such  commissioners  to 
report  the  results  of  the  examination  to  the  supreme  court 
for  final  action.  En.  March  11,  1872.  Am'd.  1873-4,  289; 
1873-4,  404;  1880,  55;  1895,  56. 

Cal.Rep.Cit.     86,  85;  126.  87. 

Examination  of  candidates:    See  supreme  court  rule  1. 

§277.  Certificate  of  admission  and  license.  If,  upon  ex* 
amination,  he  is  found  qualified,  the  supreme  court,  or 
department  thereof  before  which  he  is  examined,  shall  ad- 
mit him  as  an  attorney  and  counselor  in  all  the  courts  of 
this  'State,  and  shall  direct  an  order  to  be  entered  to  that 
efPect  upon  its  records,  and  that  a  certificate  of  such  record 
be  given  to  him  by  the  clerk  of  the  court,  which  certificate 
shall  be  his  license.    En.  March  11,  1872.    Am'd.  1880,  56. 

Cal.Rep.Cit.     86,  86. 

Disbarment:     See  post,  sees.  287  et  seq. 

f  278.  Oatli.  Every  person,  on  his  admission,  must  take 
an  oath  to  support  the  constitution  of  the  United  States 
and  the  constitution  of  the  state  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counselor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certificate 
of  such  oath  must  be  indorsed  upon  the  license.  En.  March 
11,1872.    AmU  1880,  66. 

Cal.Rep.Cit.     69,  34 ;  75,  92 :  86,  86. 

Duties:  See  post,  sec.  282. 
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(279.  Attorneys  of  other  states.  ESrery  citizen  of  the 
United  States,  or  person  resident  of  this  state,  who  has, 
bona  fide,  declared  his  intention  to  become  a  citizen  in  the 
manner  required  by  law,  who  has  been  admitted  to  practice 
law  in  the  highest  court  of  a  sister  state,  or  of  a  foreign 
country,  where  the  common  law  of  E<ngland  constitutes  the 
basis  of  jurisprudence,  may  be  admitted  to  practice  in  the 
courts  of  this  state,  upon  the  production  of  his  or  her 
license,,  and  satisfactory  erldenoe  of  good  moral  character; 
but  the  court  may  examine  the  applicant  as  to  his  or  her 
qualifications.  En.  March  11,  1872.  Am'd.  1877^,  9d; 
1880,  66. 

Cal.Rep.Oit.     SI,  128;  61,  124;  84.  166. 

''State"  and  "United  States,"  defined:  Ante,  sec.  17, 
subd.  7. 

1 280.  Roll  of  attorneys.  Bvery  clerk  shall  keep,  a  roll 
of  attorneys  and  counselors  admitted  to  practice  by  the 
court  of  which  he  is  clerk,  which  roll  must  be  signed  by  the 
person  admitted  before  he  receives  his  license.  Sn.  March 
11,1872.    Am'd.  1880,  66. 

Cal.Rep.Cit     86,  86. 

Attorneys  of  the  supreme  court:  Ante,  sec.  275. 

(  281.  Penalty  for  practicln9  without  license.  If  any  per- 
son shall  practice  law  in  any  court,  except  a  justice's  court 
or  police  court,  without  having  received  a  license  as  attor- 
ney and  counselor,  he  shall  be  guilty  of  a  contempt  of 
court    En.  March  11, 1872.    Am'd.  1880,  56. 

CalJtep.Clt     86,  86. 

Ck>ntempt:     Poet,  sees.  1209  et  seq. 
Justices'  court  practitioners:  Ante,  sec.  96. 

1282.  Duties.  It  is  the  duty  of  an  attorney  and  coun- 
8^or: 

1.  To  support  the  constitution  and  laws  of  the  United 
States  and  of  this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice 
and  judicial  ofllcers; 

8.  To  counsel  or  maintain  such  actions,  proceedings,  or 
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defensefl  only  as  appear  to  him  legal  or  just,  except  the 
defense  of  a  person  charged  with  a  public  oftense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes 
confided  to  him,  such  means  only  as  are  consistent  with 
truth,  and  never  seek  to  mislead  the  judge  or  any  Judicial 
officer  by  an  artifice  or  false  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence^  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to  ad* 
vance  no  fact  prejudicial  to  the  honor  or  reputation  of  a 
party  or  witness,  unless  required  by  the  justice  of  the  cause 
with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the  con- 
tinuance of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to  him- 
self, the  cause  of  the  defenseless  or  the  oppressed.  Bn. 
March  11, 1S72.    AmU  1880,  56. 

Cal.Rep.01t.     64,  487;     60,    86;     86,    86;  ISO,  128.    Snbd.  1— 

69,    84.      Sum.  2  — 64.  598:     75.    92;     84.     81;     86.     86; 

105,  480.      Subd.  8—180.  128.      Siib6.  4  —  64.  698;     67.  645; 

71.  878;  ISO.  128.      Subd.  6  —  69,    84.      SuM.  6—106.  477. 

Subd.  7  —  84,     82. 

Subd.  1.  Oath:  Ante,  sec.  278. 

Subd.  8.  Offender,  public— defense  of:  See  Pen.  Code, 
sec.  987. 

Subd.  5.  Privileged  communications:  See  post,  sec.  1881. 

§  283.  Authority.  An  attorney  and  counselor  shall  have 
authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action  or 
proceeding  during  the  pendency  thereof,  or  after  judgment, 
unless  a  revocation  of  his  authority  is  filed,  and  upon  the 
payment  thereof,  and  not  otherwise,  to  discharge  the  daim 
or  acknowledge  satisfaction  of  the  judgment.  En.  March  11. 
1872.    AmU1880,  57. 

Cal.R^.Cit.     52.  240;     63.    29 

86.  86;  91.  491;  116,  492 
ISO.  406.      Subd.  1  —  52.  240 

96,  287;  111.  377;  112.  609 
180.     42;  130,  406;  135.  201. 


58.  664; 

59, 

479:     68.    92; 

129.  200; 

129. 

689:  130.    42; 

62.  491 : 

71. 

466:     91.490; 

116.  491 : 

117. 

86 :  128.  200 : 

Subd.  2 

-53. 

29. 
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f  284k  Change  of  attorney.  The  attorney  In  an  action  or 
apedal  proceeding  may  be  changed  at  any  time  before  or 
after  judgment  or  final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
the  clerk,  or  entered  upon  the  minutes; 

2.  Upon  the  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the  other. 
Bn.  March  11, 1872.    Am'd.  1873-4,  289;  1880,  67. 

CaI.Rep.Cit.     6d,  222;     66,872;     62.491;     65,  198;  112.  350; 
118,  590.      Subd.  2—116,     88;  121,  166;  186.  172. 

Notice  of  substltatlon:  See  next  section. 

1 285.  Notice  of  change.  When  an  attorney  is  changed,, 
as  provided  in  the  last  section,  written  notice  of  the  change 
and  of  the  substitution  of  a  new  attorney,  or  of  the  appear- 
ance of  the  party  in  person,  must  be  given  to  the  adverse 
party.  Until  then  he  must  recognize  the  former  attorney. 
En.  March  11, 1872.    Am'd.  1880,  57. 

Cftl.Rep.Clt.     63,    222;  56,    872;  56,    490;  62,    491;  65,    193; 
118,  690;  119,  108. 

1 286.  Death  or  removal  of  attorney.  When  an  attorney  - 
dies,  or  is  removed  or  suspended,  or  ceases  to  act  as  such,, 
a  party  to  an  action,  for  whom  he  was  acting  as  attorney^ 
must  before  any  further  proceedings  are  had  against  hlm» 
be  required  by  the  adverse  party,  by  written  notice,  to 
appoint  another  attorney  or  to  appear  in  person.  En.  March 
11,  1872.    Am'd.  1880,  57. 

CalJtep.Cit  180,  289.    Subd.  1—107,  82.    Subd.  2— 107,  82. 

S  287.  Removal  and  suspension.  An  attorney  and  coun- 
selor may  be  removed  or  suspended  by  the  supreme  courts 
or  any  department  thereof,  or  by  any  superior  court  of  the 
state,  for  either  of  the  following  causes,  arising  after  his 
admission  to  practice: 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction 
shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected  with, 
or  in  the  course  of  his  profession,  which  he  ought  in  good 
ftiith  to  do  or  forbear,  and  any  violation  of  the  oath  taken 
by  him,  or  of  his  duties  as  such  attorney  and  coimselor; 
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3.  Corruptly  or  willfully  and  without  authority  appearing 
as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun- 
selor by  another  person  who  is  not  an  attorney  and 
counselor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  superior  court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  supreme 
court    Bn.  March  11«  1872.    AmU  1873-4,  289;  1880,  67. 

Cftl.Rep.Cit.  61,128;  61.127;  61,180;  67,858;  69.  84; 
69,  59;  78,808;  86,  87 ;  107.  82;  107,  83;  114,  S68; 
123,  628 .   Subd.  2  —  64.  598 .   Subd.  4  —  86,  86 . 

Attorney  has  right  to  make  a  defense:  See  post,  sees. 
292  et  seq. 

Attorney  defending  prosecution  instituted  by  himself  or 
partner  forfeits  license:  See  Pen.  Code,  sec.  162. 

1 288.  Conviction  of  felony.  In  case  of  the  conviction  of 
an  attorney  or  counselor  of  a  felony  or  misdemeanor,  in- 
volving moral  turpitude,  the  clerk  of  the  court  in  which 
such  conviction  is  had  shall,  within  thirty  days  thereafter, 
transmit  to  the  supreme  court  a  certified  copy  of  the  record 
of  conviction.    En.  March  11,  1872.    Am'd.  1880,  57. 

Cftl.Rep.Cit.     66,  400;  123,  523. 

S  289.  Proceedings  for  removal  or  suspension.  The  pro- 
ceedings to  remove  or  suspend  an  attorney  and  counselor, 
under  the  first  subdivision  of  section  two  hundred  and 
eighty-seven,  must  be  taken  by  the  court  on  the  receipt  of 
a  certified  copy  of  the  record  of  conviction.  The  proceed- 
ings under  the  second,  third,  or  fourth  subdivisions  of  sec- 
tion two  hundred  and  eighty-seven  may  be  taken  by  the 
court  for  the  matters  within  its  knowledge,  or  may  be  taken 
upon  the  information  of  another.  En.  March  11,  1872. 
Am'd.  1880,  58. 

f  290.  Accusation.  If  the  proceedings  are  upon  the  in- 
formation  of  another,  the  accusation  must  be  in  writing. 
En.  March  11, 1872.    Am'd.  1880.  58. 

CftlJl«p.Cit.     68,  41;  102,  467. 

1 291.  Verification.  The  accusation  must  state  the  mat- 
ters charged  and  be  verified  by  the  oath  of  some  neraon  to 
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the  effect  that  the  charges  therein  contained  are  true.    En. 
March  11,  1872.    Am'd.  1880,  58. 

Cal.Rep.Cft.     6B,  40:  68.  41;  102.  467. 

{292.  Citation.  Upon  receiving  the  accusation,  the 
court  shall  make  an  order  requiring  the  accused  to  appear 
and  answer  it  at  a  specified  time,  and  shall  cause  a  copy  of 
the  order  and  of  the  accusation  to  he  served  upon  the 
accused  at  least  five  days  hefore  the  day  appointed  in  the 
order.    En.  March  11, 1872.    Am'd.  1880,  68. 

1293.  Appearance.  The  accused  must  appear  at  the 
time  appointed  in  the  order  and  answer  the  accusation, 
unless  for  suflUcient  cause  the  court  assign  another  day  for 
that  purpose.  If  he  do  not  appear,  the  court  may  proceed 
and  determine  the  accusation  in  his  absence.  En.  March 
11,  1872.    Am'd.  1880,  68. 

§294.  Objeetione  to  accusation.  The  accused  may  an- 
swer to  the  accusation  either  by  objecting  to  its  sufficiency 
or  denying  it    En.  March  11, 1872.    Am'd.  1880,  68. 

1296.  Demurrer.  If  he  object  to  the  sufficiency  of  the 
accusation,  the  objection  must  be  in  writing,  but  need  not 
be  in  any  specific  form,  it  being  sufficent  if  it  presents  in- 
telligibly the  grounds  of  the  objection.  If  he  deny  the  ac- 
cusation, the  denial  may  be  oral  and  without  oath,  and 
must  be  entered  upon  the  minutes.  En.  March  11,  1872. 
Am'd.  1880,  6& 

§  296.  Answer.  If  an  objection  to  the  sufflolency  of  the 
accusation  be  not  sustained,  the  accused  must  answer  with- 
in such  time  as  may  be  designated  by  the  court  H2n.  March 
11,  1872.    Am'd.  1873-4,  290;  1880,  68. 

1297.  Trial.  If  the  accused  plead  guilty,  or  refuse  to 
answer  the  accusation,  the  court  shall  proceed  to  Judgment 
of  removal  or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed  to 
try  the  accusation.    En.  March  11, 1872.    Am'd.  1880,  68. 

Cal.Rep.Clt.     114.  870. 

§  298.    Reference  to  take  depositions.    The  court  may,  in 
Its  discretion,  order  a  reference  to  a  committee  to  take  dep- 
ositions in  the  matter.    En.  March  11,  1872.    Am'd.  1880,  68. 
Code  Civ.  Proc— 10. 
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f  299.  Judgment.  Upon  conyictioii,  in  cases  arising  under 
the  first  subdivision  ot  section  two  hundred  and  eighty- 
seven,  the  Judgment  of  the  court  must  be  that  the  name  of 
the  party  shall  be  stricken  from  the  roll  of  attorneys  and 
counselors  of  the  court,  and  that  he  be  precluded  from 
practicing  as  such  attorney  or  counselor  in  all  the  courts 
of  this  state;  and  upon  conviction  in  cases  under  the  other 
subdivisions  of  that  section,  the  Judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged;  depri- 
vation of  the  right  to  practice  as  attorney  or  counselor  in 
the  courts  of  this  state  permanently,  or  for  a  limited  period. 
En.  March  11, 1872.    Am'd.  1873-4,  290;  1880,  68 

Cal.Rep.Cit.     67,  514 ;  78,  808 ;  107,  82. 


CHAPTER  n. 

OTHER  PERSONS  INVESTED  WITH  SUCH  POWERS. 

(  804.    Receiveri,  executors,  administrators,  and  guardians. 

§304.  Receivers,  executors,  administrators,  and  guar> 
dians.  The  appointment,  powers,  and  duties  of  receivers, 
execntors,  administrators,  and  guardians,  are  prorided  for 
and  prescribed  in  parts  two  and  three  of  this  code.  Bd. 
March  11,  1872.    Am'd.  1880,  59. 

Cal.Rep.Cit  56,  627. 

Receivers:  See  post,  sees.  564-569. 

E3zecutors  and  administrators:  See  post,  Title  XI. 

Guardians:  Post,  sees.  1747-1809. 

The  foregoing  section  ends  part  one,  which  was  entirely 
amended  and  the  foregoing  part  one,  adopted  as  a  substi- 
tute therefor,  by  act  approved  April  1,  1880 — ^Amendments 
1880,  21  (Ban.  ed.  63);  took  effect  immediately — ^repealed 
all  acts  and  parts  of  acts  in  conflict  therewith. 


PART  II. 

OF  CIVIL  ACTIONS. 

TlUe  I.  Of  the  Form  of  Civil  AcUons,  S§  307-S09. 

II.  Time  of  Commencing  Civil  Actions,  §§  312-363. 

III.  ParUes  to  ClvU  AcUons,  §§  367-390. 

IV.  Place  of  Trial  of  Civil  Actions,  §S  392-400. 

V.  Manner  of  Commencing  Suit,  §f  405-416. 
VI.  Pleadings  in  Civil  Actions,  SS  420-476. 

Vn.  Provisional  Remedies  in  Civil  Actions,  §§  47S-574. 

VIII.  Trial  and  Judgment  in  Civil  Actions,  §§  577-680%. 

IX.  ESzecution  of  the  Judgment  in  Civil  Actions,  §{ 

681-721. 

X.  Actions  in  Particular  Cases,  {§  726-827. 

XI.  Proceedings  in  Justices'  Courts,  S§  832-926. 

XII.  Proceedings  in  Civil  Actions   in  Police  Courts, 

§§  929-933. 

XIII.  Appeals  in  Civil  Actions,  |§  936-980. 

XIV.  Miscellaneous  Provisions,  §§  989-1059. 

TITLE   I. 

OF  THB  FORM   OF  CIYIL  ACTIONS. 

{  807.     One  form  of  ciTil  action  only. 

i  308.     Parties  to  actions,  how  designated. 

I  308.     Special  issues  not  made  by  pleadings,  bow  tried. 

S307.  One  form  of  civil  action  only.  There  is  in  this 
state  but  one  form  of  civil  actions  for  the  enforcement  or 
protection  of  private  rights  and  the  redress  or  prevention 
of  private  wrongs.    En.  March  11,  1872. 

Ca1.Rep.Cit     Q9.  267;     75,521;     88.443;     98,    67;     99,171; 
106,  408;  106,  657;  117.       6;  126.  634. 

Prac.  Act,  sec.  1.    En.  April  29, 1851. 
Ca]Jlep.Oit  i,  178. 

§308.  Parties  to  actions,  how  designated.  In  such  ac- 
tion, the  party  complaining  Is  known  as  the  plaintiff,  and 
the  adverse  party  as  the  defendant.    En.  March  11,  1872. 

Cal.Rep.Cit.  127.  637. 

Prac.  Act,  sec.  2.    En.  April  29.  1851. 
Cal.Rep.Cit.  29,  166. 
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§  309.  Special  issues  not  made  by  pleadings,  how  tried. 
A  question  of  fact  not  put  in  issue  by  the  pleadings  may  be 
tried  by  a  Jury,  upon  an  order  for  the  trial,  stating  distinct- 
ly and  plainly  the  question  of  fact  to  be  tried;  and  such 
order  is  the  only  authority  necessary  for  a  trial.  En. 
March  11,  1872. 

Cal.Rep.Cit  67,  62. 

Prac.  Act,  sec.  3.    En.  April  29, 1851. 

CBl.Rep.Cit.  42,  628. 


TITLE   II. 

OP  THE  TIME  OP  COMMENCING  CIVIL  ACTIONS. 

Chapter  I.    The  Time  of  Commencing  Actions  in  Qeneral, 

S312. 

II.  The  Time  of  Commencing  Actions  for  the  Re- 

covery of  Real  Property,  {{  315-328. 

III.  The    Time    of    Commencing    Actions    Other 

Than  for  the  Recovery  of  Real  Property, 
S§  335-349. 

IV.  General  Provisions  as  to  the  Time  of  Commen- 

cing Actions,  IS  350-363. 


CHAPTER  I. 

THE    TIME    OF    COMMENCINQ    ACTIONS    IN    OBNERAL. 

(  812.    Commencement  of  ciyil  actions. 

1312.  Commencement  of  civil  actions.  Civil  actions, 
without  exception,  can  only  be  commenced  within  the 
periods  prescribed  in  this  title,  after  the  cause  of  action 
shall  have  accrued,  unless  where,  in  special  cases,  a  dif- 
ferent limitation  is  prescribed  by  statute.  En.  Blarch  11, 
1872.    Am'd.  1897,  16. 

CalHep.Cit.     64,160:     74,479;     88.688;     82,620;     88,  608; 
88,  614;  116,  172;  121.  188;  134,  468;  134,  470. 
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CHAPTER  IL 

THE   TIME   OF   COMBfENCINO  ACTIONS   FOR   THE   RECOVERY 

OF  REAL  PROPERTY. 

!315.     When  tbe  people  will  not  sue. 
316.     Wben  action  cannot  be  brought  by  grantee  from  the  state. 
817.     When  actions  by  the  people  or  their  sranteee  are  to  be 
brought  within  five  years. 

(  818.     Seisin  within  flye  years,  when  necessary  in  action  for  real 
property. 

S  818.     Such  seisin,  when  necessary  in  action  or  defense  arising  out 
of  title  to  or  rents  of  real  property. 

f  820.     Entry  on  real  estate. 

9  321.     Possession,  when  presiimed.    Occupation  deemed  under  legal 
title,  unless  adverse. 

I  822.     Occupation   under   written  instrument   or  judgment,   when 
deemed  adrerse. 

i  823.     What  constitutes  adrerse  possession  under  written  instru- 
ment or  judgment. 

(  824.    Premisea  actually  occupied  under  claim  of  title  deemed  to 
be  held  adversely. 

(  825.    What  constitutes  adverse  possession  under  claim  of  title  not 
writt«n. 

I  826.     Relation  of  landlord  and  tenant,  as  affecting  adverse  pos- 
session. 

}  827.     Right  of  possession  not  affected  by  descent  cast. 

9  828.     Certain  disabilities  excluded  from  time  to  commence  actions. 

I  315.  When  the  people  will  not  sue.  The  people  of  this 
state  will  not  sue  any  person  for  or  in  respect  to  any  real 
property,  or  the  issues  or  profits  thereof,  by  reason  of  the 
right  or  title  of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  hare  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced; or, 

2.  The  i>eople,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of 
some  part  thereof,  within  the  space  of  ten  years.  En. 
March  11,  1872. 

CalJlep.Cit     68.807;     68,810;     66,668;     66.664;     67.663; 
88,286;     88,287;     83.288;     88.806:     98.402. 

Title  by  occupancy:  Civ.  Code,  sec.  1007. 

f  316.  When  action  cannot  be  brought  by  grantee  from 
the  state.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  state,  unless  the  same  might  have  been 
commenced  by  the  people  as  herein  specified,  in  case  such 
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patent  had  not  been  issued  or  grant  made.    En.  March  11, 
1872. 

Cal.Rep.Cit.     63,  307 ;     63.  310 ;     67.  663 ;     83.  286 ;     83.  287 ; 
122.  167. 

§  317.  When  actions  by  the  people  or  their  grantees  are 
to  be  brought  within  five  years.  When  letters  patent  or 
grants  of  real  property  issued  or  made  by  the  people  of 
this  state  are  declared  void  by  the  determination  of  a  com- 
petent court,  an  action  for  the  recovery  of  the  property  so 
conveyed  may  be  brought,  either  by  the  people  of  the  state, 
or  by  any  subsequent  patentee  or  grantee  of  the  property, 
his  heirs  or  assigns,  within  five  years  after  such  determina- 
tion, but  not  after  that  period.  En.  March  11,  1872.  Am'd. 
18734.  291. 


f  318.  Seisin  within  five  years,  when  necessary  in  action 
for  real  property.  No  action  for  the  recovery  of  real  prop- 
erty, or  for  the  recovery  of  the  possession  tiiereof,  can  be 
maintained,  unless  it  appear  that  the  plaintifC.  his  ancestor, 
predecessor,  or  grantor,  was  seised  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action.    En.  March  11, 1872. 


CaI.Rep.Clt 

.  48. 

408; 

66.  116 ; 

.  66. 

111; 

68.  668  i 

69. 

130; 

80.  466 ; 

;  80. 

496: 

86.  443 ; 

89. 

638; 

92.  454 

;  92, 

666; 

97,  157 ; 

101. 

243: 

112.  443 ; 

117, 

67; 

125.  269 ; 

,  129, 

9; 

138.  229; 

,   138. 

230. 

65, 

95, 

I  68, 

23; 

67, 

663; 

68, 

348; 

71, 

846; 

71, 

348; 

80. 

6081 

;  83, 

287; 

00. 

228 

;  91, 

413; 

95, 

125 

;  96, 

312; 

101. 

244 

;  109. 

275; 

119, 

312; 

,  122. 

60; 

129. 

674; 

,   132. 

78; 

68, 

68, 

72. 

84. 

91, 

96, 

112, 

122, 

132, 


267; 
861; 
269; 
548; 
416; 
466; 
441; 
157; 
117; 


63, 
68. 
77, 
84, 
91. 
97. 

112. 

124. 

187. 


307; 
362; 
258; 
686; 
602: 
52; 
442; 
480; 
680; 


Adverse  possession:  Sees.  321  et  seq..  Infra. 

Trespass  upon  real  property,  action  for,  must  be  brought 
within  three  years:  Sec.  338.  post. 

Possession,  presumptive  evidence  of  ownership:  See  post, 
sec.  1963.  subd.  11. 

Action  includes  a  special  proceeding  of  a  civil  nature: 
Sec.  363.  post. 


§  319.  Such  seisin,  when  necessary  In  action  or  defense 
arising  out  of  title  to  or  rents  of  real  property.  No  cause 
of  action,  or  defense  to  an  action,  arising  out  of  the  title  to 
real  property,  or  to  rents  or  profits  out  of  the  same,  can  be 


1 
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effectual,  unless  it  appear  that  the  person  prosecuting  the 
action,  or  making  the  defense,  or  under  whose  title  the  ac- 
tion la  prosecuted  or  the  defense  Is  made,  or  the  ancestor, 
predecessor  or  grantor  of  such  person,  was  seised  or  pos* 
sesaed  of  the  premises  In  question  within  five  years  before 
the  commencement  of  the  act  In  respect  to  which  such  ac- 
tion la  prosecuted  or  defense  made.    £3n.  March  11, 1872. 


Cal.Rep.CiL     66,    96 ;     68,     23 ;     63.  307 


67,  838 

71.  848 

84.  648 

91.  415 

117,  67 

132.  78 


68.  348 ;  68,  351 ;  69.  130 
72.  269  ;  73.  294 ;  77.  258 
84.686;  86.443;  86.529 
92,  464 :  96.  466 ;  109.  269 
119.  312 :  122.  157 ;  124.  449 
132.  117;  138.  229;  138.  230. 


65.  116 ;  66.  Ill : 

71.  39  ;  71.  346 ; 

80.  465 :  83,  287  ; 

90,  228;  91,  413; 
109,  276 ;  112,  441 ; 
125.  259 ;  129.   9 ; 


Action  includes  a  special  proceeding  of  a  civil  nature: 
Post,  sec.  363. 

i  320.  Entry  on  real  estate.  No  entry  upon  real  estate 
Is  deemed  sufficient  or  valid  as  a  claim,  unless  an  action  be 
commenced  thereupon  within  one  year  after  making  such 
entry,  and  within  five  years  from  the  time  when  the  right 
to  matke  It  descended  or  accrued.    En.  March  11,  1872. 

GaLaep.Cit.  63.  307;  66,  111;  109.  269;  125.  259., 

§321.  Possession,  when  presumed.  Occupation  deemed 
under  legal  title,  unless  adverse.  In  every  action  for  the 
recovery  of  real  property,  or  the  possession  thereof,  the 
person  establishing  a  legal  title  to  the  property  is  pre- 
sumed to  have  been  possessed  thereof  within  the  time  re- 
quired by  law,  and  the  occupation  of  the  property  by  any 
other  person  is  deemed  to  have  been  under  and  In  subordi- 
nation to  the  legal  title,  unless  it  appear  that  the  property 
has  been  held  and  possessed  adversely  to  such  legal  title, 
for  five  years  before  the  commencement  of  the  action.  En. 
March  11, 1872. 

Cftl.R«p.Cit     68.267;     63.595;     66,444;     71,348;     88,287; 
103.    90;  109,  269;  138.  229;  138,  230. 

Adverse  possession:  Post,  sees.  322-325. 
Forcible  entry,  one  year:  Post,  sec.  1172. 
Payment  of  taxes:  See  sec.  825,  infra. 

f  322.  Ooeupatlon  under  written  instrument  or  Judgment, 
when  deemed  adverse.  When  it  appears  that  the  occupant 
tf  those  under  whom  he  claims,  entered  into  the  possession 
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of  the  property  nnder  claim  of  title,  exduaive  of  other  right, 
foimding  such  claim  upon  a  written  instrument,  asr  being 
a  conveyance  of  the  property  in  question,  or  upon  the  de- 
cree or  Judgment  of  a  competent  court,  and  that  there  has 
been  a  continued  occupation  and  possession  of  the  property 
Included  in  such  instrument,  decree,  or  judgment,  or  of 
some  part  of  the  property,  under  such  claim,  for  five  years, 
the  property  so  included  is  deemed  to  have  been  held  ad- 
versely, except  that  when  it  consists  of  a  tract  divided  into 
lots,  the  possession  of  one  lot  is  not  deemed  a  possession 
of  any  other  lot  of  the  same  tract.   En.  March  11, 1872. 


63,696:  66,444;  66»446;  66,111; 
74,  16  ;  77.  487  ;  84,  543  ;  85,  443  ; 
92,668;  87,  26;  87,273;  87,878; 


Cal.Rep.Cit.  63,  153 
68.  592  ;  73.  294 
86,  529  ;  92,  667 
109,  269;  132,  123. 

Ehitry  not  under  written  instrument:  See  post,  sec.  325. 

§323.  What  constitutes  adverse  possession  under  writ- 
ten Instrument  or  Judgment.  For  the  purxK>se  of  constitute 
ing  an  adverse  possession  by  any  person  claiming  a  title 
founded  upon  a  written  instrument,  or  a  Judgment  or  de- 
cree, land  is  deemed  to  have  been  possessed  and  occupied 
in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  in^ 
closure; 

3.  Where,  although  not  inclosed,  it  has  been  tised  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of 
husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of  the 
occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the  usual 
course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time 
as  the  part  improved  and  cultivated.    En.  March  11,  1872. 


Cal.Rep.Clt.  63,  153 

68,  592  :   71,  348 

107,  106;  128,  187 


63.  595  ;  65.  119 ;  65,  120 ;  68.  352 ; 
74.  16;  83,287;  84.543;  94,662; 
128,  458;  133,  79.   ^ubd.  1  —  68,  531. 


Subd.  2  —  66,  444.   Sabd.  3  —  68,  349;  68.  351;  92.  668. 

§  324.  premises  actually  occupied  under  claim  of  title 
deemed  to  be  held  adversely.  Where  it  appears  that  there 
has  been  an  actual,  continued  occupation  of  land,  under  a 
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claim  of  title,  exclusiye  of  any  other  right,  but  not  founded 
upon  a  written  instrument*  Judgment,  or  decree,  the  land 
so  actually  occupied,  and  no  other,  is  deemed  to  have  been 
held  adversely.    En.  March  11,  1872. 

Cal.Rep.Cit.     63.695;     83,287;     84.643;     89.201;     91.361; 
I2fi.  i.87. 

Prescription,  title  by:  Civ.  Code,  sec.  1007. 

8  325.  What  constitutes  adverse  possession  under  claim 
of  title  not  written.  For  the  purpose  of  constituting  an  ad< 
verse  possession  by  a  person  claiming  title,  not  founded 
upon  a  written  instrument.  Judgment,  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  follow- 
ing cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  in- 
closure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Provided,  however,  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  imder  the  provision  of  any 
section  or  sections  of  this  code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the  period 
of  uve  years  continuously,  and  the  party  or  persons,  their 
predecessors  and  grantors,  have  paid  all  the  taxes,  state, 
county,  or  municipal,  which  have  been  levied,  and  as- 
sessed upon  such  land.  En.  March  11,  1872.  Am'd.  1877- 
S,  99. 


Cftl.Rep.ait.  64. 

663; 

69, 

289; 

69. 

679 

;  63. 

11; 

63. 

264; 

63.  267 

;  63. 

268; 

63, 

593; 

63. 

595 

;  65. 

67; 

65. 

440; 

68.  862, 

;  68. 

622; 

69. 

182; 

70, 

396 

;  71, 

848; 

71, 

469; 

71.  478; 

;  72. 

878; 

78. 

192; 

73. 

195 

;  74, 

19: 

76. 

123; 

77,  303 , 

;  79. 

689; 

83. 

287; 

84, 

643, 

>  85. 

629; 

89, 

199; 

89.  201 

;  89. 

688; 

91. 

860; 

91. 

861; 

;  97. 

269; 

97. 

270; 

97.  274: 

99, 

675; 

103. 

90; 

107, 

316; 

,  109, 

272; 

114. 

285; 

114.  287 , 

:  114. 

299; 

117, 

149: 

119, 

22 

;  120, 

334; 

120, 

33'8; 

120.  840  1 

;  121. 

78; 

126. 

662: 

128. 

187; 

;  180. 

272; 

132, 

128. 

Adverse  possession 


See  ante,  sec.  32i. 


8  326.  Relation  of  landlord  and  tenant,  as  affecting  ad- 
verse possession.  When  the  relation  of  landlord  and  tenant 
has  existed  between  any  persons,  the  possession  of  the 
tenant  is  deemed  the  i>ossession  of  the  landlord  until  the 
expiration  of  five  years  from  the  termination  of  the  tenancy, 
or  where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of  rent. 
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notwithstanding  that  such  tenant  may  have  acquired  an- 
other title,  or  may  have  claimed  to  hold  adversely  to  his 
landlord.  But  such  presumptions  cannot  be  made  after  the 
periods  herein  limited.    En.  March  11, 1872. 

Cal.Rep.Clt.     64,  883 ;     63,  153 ;     66,  478 ;     67,  893 ;     72.  810 ; 
107,  106;  114,  299. 

Tenant  denying  landlord's  title:    Post,  sec.  1962,  subd.  4. 

S  327.  Right  of  possession  not  affected  by  descent  cast. 
The  right  of  a  person  to  the  possession  of  real  property  is 
not  impaired  or  afFected  by  a  descent  cast  in  consequence 
of  the  death  of  a  person  in  possession  of  such  property.  En. 
March  11,  1872. 
I  Cal.Rep.Cit.  81,  361. 

f  328.    Certain  disabilities  exc!uc7ed  from  time  to  eom- 
I  mence  actions.    If  a  person  entitled  to  commence  an  action 

!  for  the  recovery  of  real  property,  or  for  the  recovery  of 

the  possession  thereof,  or  to  make  any  entry  or  defense 
founded  on  the  title  to  real  property,  or  to  rents  or  services 
out  of  the  same.  Is,  at  the  time  such  title  first  descends  or 
accrues,  either: 

1.  Under  the  age  of  majority; 

2.  Insane; 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  life; 

The  time,  not  exceeding  twenty  years,  during  which  such 
disability  continues  is  not  deemed  any  portion  of  the  time 
in  this  chapter  limited  for  the  commencement  of  such  ac- 
tion, or  the  making  of  such  entry  or  defense,  but  such 
action  may  be  commenced,  or  entry  or  defense  made,  within 
the  period  of  fire  years  after  such  disability  shall  cease,  or 
after  the  death  of  the  person  entitled,  who  shall  die  under 
such  disability;  but  such  action  shall  not  be  commenced, 
or  entry  or  defense  made,  after  that  period.  fiSn.  March  11, 
1872.    Am'd.  1903,  177. 

CaI.Rep.Cit.     61,597;     61,699;     61,601;     66,111;     66.516; 
104,  468;  109,  275. 

War:  Post,  sec  864. 

Absence  from  state:    See  post,  sec.  851. 

Successive  disabilities:  See  post,  sec.  858. 
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CHAPTER  ni. 

THE  TIME  OF  COMMENCING  ACTIONS  OTHER  THAN  FOR 
THE  RECOVERY  OF  REAL  PROPERTY. 

9  335.     Periods  of  limitation  prescribed. 


{  §36.     Witbln  flye  years. 


337.  Within  four  years. 

I  838.  Within  three  years. 

339.  Within  two  years. 

340.  Within  one  year. 

341.  Within  six  months. 

342.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

S  344.  Where  cause  of  action  accrues  on  mutual  account. 

I  345.  Actions   by   the   people   subject   to   the   limitations   of  this 
chapter. 

i346.  Action  to  redeem  mortgage. 

347.  Same,  when  some  of  mortgagors  are  not  entitled  to  redeem. 

348.  No  limitations  where  money  deposited  in  bank. 

S  349.  Time  for  commencing  actions   under   "local   improTement" 
act 

fi  335.    Periods   of   limitation   prescribed.     The   periods 

prescribed  for  the  commencement  of  actions  other  than  for 

the  recovery  of  real  property,  are  as  follows:    En.  March 

11,  1872. 

Oal.Rep.Clt.  64,  82;  68,855;  71,629;  73,611:112.444; 
121.  198. 

1 336.    Within  five  years. 
Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  state  within  the  United  States. 

2.  An  action  for  mesne  profits  of  real  property.  En. 
March  11,  1872.    Am'd.  1873-4.  291. 

CaI.Rep.Cit.  64.  804 ;  68.  855 ;  68.  358 ;  72.  865 ;  99,  171 ; 
120.  482;  127.  508;  130.  655.  Subd.  1-116,  176;  128.  338; 
184.  467.      Silbd.  2  —  83.  287. 

Foreign  liability:  Post,  sec.  361. 

§337.    Within  four  years. 

Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  Instrument  in  writing  executed  In  this 
sUte.    Bn.  March  11, 1872.    Am'd.  1873-4,  291. 


Cal.Rep.Ctt. 

B4. 

281; 

69. 

145; 

66. 

531 

66.  649; 

??: 

416; 

70, 

610; 

72, 

646 

75.  274; 

607; 

79. 

89; 

81. 

387 

82.  261 ; 

91, 

413: 

91. 

415; 

91. 

426 

93.  667 ; 

94. 

859; 

99, 

503; 

99. 

509 

66. 

632 

;  66. 

648; 

74. 

479 

;  75, 

272; 

82. 

33; 

,  82. 

210; 

91, 

427 

;  91. 

8r02; 

99. 

511 

;  99. 

605; 

S3d8 
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99,  659 ; 

106.  18 ; 

108.  568; 

;  110.  162  ■ 

,  110,  289 ; 

111,  836 ; 

111,  337 : 

111,  340 ; 

111.  342, 

,  112,  78; 

114,  37 ; 

115,  139 ; 

116,  286 ; 

116.  338; 

116,  366; 

116.  598 ; 

116.  699 ; 

117.   5 ; 

117.   7 ; 

121.  198 : 

121.  260 

;  122.  414 

;  122.  418 

;  122.  539 ; 

123,  266 

;  123.  350 , 

;  124,  156; 

;  124.  449 

;  124.  510 ; 

127,  191 ; 

127,  629 

;  127.  530 ' 

;  128.  469 

;  128,  474 

;  128.  548 ; 

,  129,  375; 

129.  416 

;  130,  337 

;  130,  656 

;  131.  200 

;  132,  160 ; 

,  132.  196; 

132,  423 

;  132.  454 

;  132,  597 

;  183,  36 

;  134.  15 

;  134,  16; 

134,  278 

;  134.  443, 

;  184.  447 

;  135,  258 

;  136.  242 

;  136.  589. 

Four  years'  limitation  where  no  other  provision:  Post, 
sec.  343. 

fi  338.    Within  three  years. 
Within  three  years: 

1.  An  action  upon  a  liahillty  created  by  statute  other  than 
a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake* 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud  or  mistake.   Bn.  March  11, 1872. 

76.  688 
99,  696 

112.  89 

117,   5 

132,  698 

68.  856 

90.  66 

104.  260 

131.  200 

—  67,  68 

129,   9 

77.  211 
67.  155 
82.  69 
99.  62 

108.  426 
123,  165 
188,  87 

Statutory  penalty:  See  sec.  840,  subd.  1. 

Executor  or  administrator — ^limitation  of  actions  to  set 
aside  sale,  three  years:  Sec.  1673,  post. 

Corporations  and  stockholders,  limitation  as  regards 
them:  See  post,  sec.  359. 


Cal.Rep.Cit 

69,  146 : 

71.  126 ; 

,  72.  335; 

90.  59 ; 

90.  60 ; 

;  91.  602 

;  96.  312; 

104.  406 ; 

108.  668 : 

110.  163; 

;  112.  ^8; 

112,  444 ; 

115.  176 ; 

;  116,  176 

;  116,  177; 

117,  504 ; 

127.  608 ; 

;  129.  876 

;  182.  697 ; 

137,  529 ; 

137,  680. 

Subd.  1 

—  61,  213; 

73.  611 ; 

76.  124 ; 

!  77,  877 , 

;  82,  663 ; 

92.  629 ; 

96.  492 

;  99.  695 

:  108.  696 ; 

117.  369 ; 

125.  409 

;  127.  167 

;  127,  269 ; 

131.  665; 

132.  691 : 

132,  692. 

Subd.  2 

92.  158 ; 

117.  308, 

;  122.  508 

;  122,  645 ; 

Subd.  3 

-  56.  667 

;  61.  214 

;  67.  156; 

137,  259. 

Subd.  4 

—  62.  620 

;  69.  282 ; 

71.  144 ; 

71.  629 ; 

;  73,  454 

;  74.  306 ; 

91,  577; 

93.  667 

;  97.  548 

;  99.  81 ; 

99.  659; 

100.  644 

;  106.  19 

;  107.  167 ; 

110,  296 ; 

112,  441 

;  112,  600 

;  113.  486 ; 

124.  529 ; 

129,  376 

;  129.  643 

;  182,  461 ; 

135,  169 ; 

185,  261 

;  186.  601 

;  187.  94. 

81, 

837; 

100. 

646; 

112. 

442; 

117. 

7; 

187. 

68; 

71, 

78; 

92. 

628; 

ff 

116. 

172; 

131, 

404; 

78. 

161: 

129. 

11. 

122, 

284: 

71, 

126 

85. 

608: 

99, 

461; 

110, 

152: 

124. 

480: 

133. 

608; 

121 
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1889.    Within  two  yoari. 
Within  two  years: 

1.  An  action  npon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  bounded  upon  an 
instrument  of  writing  executed  out  of  the  state. 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon 
a  liability  incurred  by  the  doing  of  an  act  in  his  official  ca^ 
padty,  and  in  virtue  of  his  office,  or  by  the  omission  of  an 
official  duty,  including  the  nonpayment  of  money  collected 
upon  an  execution.  But  this  subdivision  does  not  apply  to 
an  action  for  an  escape. 

8.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  BSn.  March 
11,  1872.    Am'd.  1878-4,  292. 

Cal.Rep.Clt. 
68.  368 
76,  274 

90,  67 

116.  482 
124.  166 
129.  626 

62.  662 
68.  307 
70.  416 
76,  198 
79.  79 

91.  281 
98.  294 

102.  880 
111.  836 

117,  808 
122,  106 
129.  9 
180,  887 
184.  28 
180.488 

Mutual  account:  See  post,  sec.  344. 

Actions  for  escape:  See  infra,  sec.  840,  subd.  4. 


60.  618 : 

62. 

46; 

69.  146 ; 

,  61,218; 

61,  214 

68.  881; 

70, 

417; 

;  71.  294 

I  78.  611 ; 

;  74,  68 

82,  261 : 

84. 

92; 

;  84.  98 

;  87.  266 ; 

90.  66 

101,  167  i 

106. 

21, 

;  107.  66; 

;  HI.  340; 

;  111,  342 

117.   6; 

117. 

7; 

;  117,  604 

;  120.  483; 

,   123,  266 

127.  608; 

>   128. 

636; 

128,  642; 

;  128,  543 ; 

128.  647 

137.  268, 

I  137. 

259 

;  137,  886. 

Subd.  1 

—  52.  44 

64.  880 ; 

66. 

126; 

67,  209; 

;  67.  481 ; 

61,  161 

68.  365 ; 

68, 

890; 

68,  468 ; 

68.  493 ; 

70.  128 

71,  78; 

;  72. 

690; 

;  78.  675 

;  74,  63 ; 

;  74.  527 

76.  194; 

I  76. 

272; 

;  76.688; 

,  77,  189 ; 

77.  211 

82.  59 

I  82. 

210 

;  84.  93 

;  90.  65 

I  90,  253 

92.  628 ; 

.  92. 

629; 

;  96,  818' 

;  96.  492 ; 

97,  648 

98.  296, 

;  98. 

298, 

;  99,  696 

;  99.  669 

I  101.  166 

106,  18; 

,   107, 

69 

;  108.  668 , 

;  109.  218 

I  110,  637 

114.  37' 

;  116. 

141; 

;  116.  176 

;  116.  266, 

;  116,  475 

117.  369 

;  120. 

28 

;  120.  161 

;  120.  484, 

;  121,  689 

122.  608 ; 

.  122. 

609 

;  122.  645 

;  127.  691 

I  128.  535 

129.  12 

;  129, 

876 

;  129,  626 

;  180,  884 

I  130,  385 

131.   7 

;  131. 

439 

I  132.  488 

;  132.  692 

I  182,  698 

187,  385. 

Subd.  2 

—  61.  218 

;  76,  606, 

;  76.  607 

182.  696; 

;  186. 

102. 

1340.    Within  one  year. 
Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  to  an  indi- 
vidual and  the  state,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a 
criminal  action,  for  a  forfeiture  or  penalty  to  the  people  of 
this  state. 

Code  Civ.  Proc— 11. 
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8.  An  action  for  libel,  Blander,  assault,  batterer,  false  Im- 
prisonment or  seduction. 

4.  An  action  against  a  sherifF  or  other  ofBcer  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  dril 
process. 

6.  An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot.  Bn.  March 
11, 1872.    Am'd.  1873-4.  292;  1875-6.  89. 

Cal.Rep.Clt     89,  596;  127,  508;  130.  338.      Subd.  1  —  71.  246; 
180,  332;  182,  598.      Subd.  3  —  65.  676;     82,  410;     94,  372; 
94,  374. 

One  year  against  decedent's  representatives:  Post,  sec. 
353;  after  reversal  on  appeal;  Post,  see.  355;  entry  upon 
real  property:  Ante,  sec.  320. 

Action  against  city  for  injury  from  riot:  See  Pol.  Code, 
sec.  4454. 

f  341.    Within  six  months. 

Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,'  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity  as 
tax  collector,  or  to  recover  the  price  or  value  of  any  goods, 
wares,  merchandise,  or  other  personal  property  so  seized, 
or  for  damages-  for  the  seizure,  detention,  sale  of,  or  injury 
to  any  goods,  wares,  merchandise,  or  other  personal  prop- 
erty seized,  or  for  damages  done  to  any  person  or  propeity 
in  making  any  such  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  section  347  of  the  Civil  Code.  En.  March  11, 
1872.    Am'd.  1873-4,  292. 

.     Cal.Rep.Clt.   117.  604;  130,  498.      Subd.  1—117,  604;  180,  499. 
Subd.  2—133.     66. 

Stock  sold  for  assessment:  Civ.  Code,  sec.  347. 
Action  for  taxes  paid  under  protest:    See  Pol.  Code,  sec. 
3819. 

Six  months — against  county:  Post,  sec.  342;  Pol,  Code, 
sec.  4075;  by  decedent's  representatives,  sec.  353.  - 

Suits  for  penalties  for  violating  highway  laws:  See  Pol. 
Code,  sec.  2936. 
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i  342.  Same.  Actions  on  claims  against  a  county,  which 
have  been  rejected  by  the  board  of  superyisors*  mnst  be 
commenced  within  six  months  after  the  first  rejection  there- 
of by  such  board.    Bn.  March  11, 1872. 

Cal.Rep.Clt.  75,  638;  X16,  476;  116.  482. 

Action  for  riot:     Ante,  sec.  840,  subd.  6. 
Action  against  county  on  rejected  claim:    Bee  Pol.  Code, 
sec.  4075. 

(343.  Actions  for  relief  not  hereinbefore  provided  for. 
An  action  for  relief  not  hereinbefore  provided  for,  must  be 
commenced  within  four  years  after  the  cause  of  action  shall 
have  accrued.    En.  March  11, 1872. 

Cal.Rep.Clt. 

59.  145 

71.  73 

73,  611 

84,  268 

91,  427 

99,  659 
117,  6 
124,  440 
132,  454 


1344.  Where  cause  of  action  accrues  on  mutual  ac- 
count. In  an  action  brought  to  recover  a  balance  due  upon 
a  mutual,  open,  and  current  account,  where  there  have  been 
reciprocid  demands  between  the  parties,  the  cause  of  action 
is  deemed  to  have  accrued  from  the  time  of  the  last  item 
proved  in  the  account  on  either  side.    £<n.  March  11, 1872. 

GAl3ep.Cit.  74,  527;  109,  178;  121,  589;  126.  411. 

i  345.  Actions  by  the  people  subject  to  the  limitations  of 
this  chapter.  The  limitations  prescribed  in  this  chapter 
apply  to  actions  brought  in  the  name  of  the  state,  or  for  the 
benefit  of  the  state,  in  the  same  manner  as  to  actions  by 
private  parties.   Bn.  March  11, 1872. 

Cal.Rep.Clt.     66,668;     71,    78;     78,675;     73,611;     73,612; 
77,  877. 

Action  by  people:  Ante,  sec.  315. 

f  346.  Action  to  redeem  mortgage.  An  action  to  redeem 
a  mortgage  of  real  property  with  or  without  an  account  of 
rents  and  profits,  may  be  brought  by  the  mortgagor,  or 


.  62,  44; 

54.  304; 

58.  366 ; 

'  68,  372 ; 

59,  88 ; 

;  60,  647 , 

;  62,  515 ; 

66,  111 

;  68.  355 ; 

69.  267; 

;  71,  125 ; 

;  71,  126 ; 

72,  365 

;  72,  366; 

;  73.  294 ; 

;  74.  547 : 

77,  258 ; 

77,  377 ; 

81.  337 ; 

82.  210 ; 

;  90,  67 1 

;  90,  228; 

91.  413 ; 

;  91.  415 ; 

;  91,  426; 

;  91,  502 

;  92,  628 ; 

92,  629 ; 

;  97,  157 ; 

;  97.  159 ; 

;  100,  644 ; 

106.  18; 

112.  441, 

;  113,  689 

;  116,  256; 

;  117,   7; 

;  118,  106 ; 

120.  483 

;  121,  39 

;  124,  156 ; 

:  124,  480; 

;  127.  508 ; 

128,  469 

:  129.  876; 

;  129,  643 ; 

;  137,  174; 

137,  530. 

osits,  no  1 

imitation: 

Ante,  sec.  848. 
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those  claiming  under  Mm,  against  the  mortgagee  in  posses- 
sion, or  those  claiming  under  him,  unless  he  or  they  have 
continuously  maintained  an  adverse  possession  of  the  mort- 
gaged premises  for  five  years  after  breach  of  some  condl* 
tion  of  the  mortgage.    En.  March  11,  1872. 

Cal.Rep.Cit.     69.267;     72,811;     73,294;     80.868;     80.856; 
88,446;     96,196;     95,186;     96,197;     96,201;     96,208; 
100,  468;  119,  812;  U9,  814. 

"  Action  "  includes  a  special  proceeding  of  a  civil  nature: 
Post,  sec  863. 

§  347.  Same,  when  some  of  mortgagors  are  not  en* 
titled  to-  redeem.  If  there  is  more  tnan  one  such  mor^ 
gagor,  or  more  than  one  person  claiming  under  a 
mortgagor,  some  of  whom  are  not  entitled  to  maintain  such 
an  action,  under  the  provisions  of  this  chapter,  any  one  of 
them,  who  is  entitled  to  maintain  such  an  action,  may  re- 
deem therein  a  divided  or  undivided  part  of  the  mortgaged 
premises,  according  as  his  interest  may  appear,  and  have 
an  accounting  for  a  part  of  the  rents  and  profits,  propor- 
tionate to  his  interest  in  the  mortgaged  premises,  on  pay- 
ment of  a  part  of  the  mortgage  money,  bearing  the  same 
proportion  to  the  whole  of  such  money  as  the  value  of  his 
divided  or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises.    Bn.  March  11, 1872. 

CaI.Rep.Cit.  69,  267. 

1348.  No  limitations  where  money  deposited  In  bank. 
To  actions  brought  to  recover  money  or  other  property 
deposited  with  any  bank,  banker,  trust  company,  or  sav- 
ings and  loan  society,  there  is  no  limitation.  En.  Stats. 
1873-4,  293. 

Cal.Rep.Cit.  64,  122;  66,  72;  73,  611;  125,  412;  127.  674. 

f  349.  Time  for  commencing  actions  under  "  local  Im- 
provement" act.  Any  action  to  contest  an  assessment 
levied  by  the  legislative  body  of  any  mimicipality  under 
the  terms  of  the  "local  improvement  act  of  1901,"  must 
be  commenced  within  thirty  days  after  the  entry  upon  the 
minutes  of  such  legislative  body  of  the  resolution  provided 
for  in  section  eight  of  said  "local  improvement  act  of 
1901."    Bn.  Stats.  1900-01,  44. 
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CHAPTER  IV. 

OENBRAL   PROVISIONS   AS    TO   THB   TIMB   OF   COMliBNCINa 

ACTIONS. 

850.  When   an   action   is  commenced. 

851.  Exception,  where  defendaht  is  out  of  the  state. 
862.     Exception  as  to  persons  under  disabilities. 
858.     Provision  where  person  entitled  dies  before  limitation  ex- 
pires. 

854.  In  suits  by  aliens,  time  of  war  to  he  deducted. 

355.  Provision  where  Judgment  has  been  reversed. 

866.  Provision  where  action  Is  stayed  by  injunction. 

367.  Disability  must  exist  when  right  of  action  accrued. 

8  858.  When  two  or  more  disabilities  exist,  etc 

I  868.  This  title  not  applicable  to  actions  against  directors,  etc. 
Limitations  in  such  cases  prescribed. 

860.  Acknowledgment  or  new  promise  must  be  in  writing. 

361.  Limitation  laws  of  other  states,  effect  ot.s 

862.  Existing  causes  of  action  not  affected. 

863.  "Action^'  includes  a  special  proceeding. 

f  350.  When  an  action  is  commanced.  An  action  is  com- 
menced, within  the  meaning  of  this  title,  when  the  corn- 
plaint  is  filed.    En.  March  11, 1S72. 

CaI.Rep.Cit.     58,  150 ;  186,  804. 

(351.  Exception,  where  defendant  la  out  of  the  state. 
If,  when  the  cause  of  action  accrues  against  a  person,  he 
is  out  of  the  state,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to  the  state,  and 
if,  after  the  cause  of  action  accrues,  he  departs  from  the 
state,  the  time  of  his  absence  is  not  part  of  the  time 
limited  for  the  commencement  of  the  action.  En.  March 
11,  1872.  . 

Cal.Rep.Clt.  66,  205;  95,  195;  101  157;  188,  868.:  ' 

§  352.  Exceptlpn  as  to  persons  under  disabilities.  If  a 
person  entitled  to  bring  an  action,  mentioned  in  chapter 
three  of  this  title,  be  at  the  time  the  cause  of  action  ac- 
crued, either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or. 
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4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action: 

— The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action.  En.  March 
11,  1872. 

Cal.Rep.Clt.  65,  576. 

Disabilities  stopping  running  of  statute:  See  ante,  sec. 
328. 

S  353.  Provision  where  person  entitled  dies  before  limi- 
tation expires.  If  a  person  entitled  to  bring  an  action  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  by  his  representatives,  after  the  expira- 
tion of  that  time,  and  within  six  months  from  his  death*  If 
a  person  against  whom  an  action  may  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  conmience- 
ment  thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration.  Bn. 
March  11,  1872. 

Cal.Rep.Clt     60.648:     53.878:     67.181:     85.443;     94.859; 
94.  860;  116.  356;  119.     66;  123.  388;  127.  191;  127.  196; 
136.  872. 

Substitution  of  parties.    See  post,  sec.  885. 
Survival  of  actions:  See  post,  sees.  385,  1582-1584. 
'*  Action  "  includes  a  special  proceeding  of  a  civil  nature: 
See  post,  sec.  363. 

f  354.  In  suits  by  aliens,  time  of  war  to  be  deducted. 
When  a  pe4ion  is  an  alien  subject,  or  citizen  of  a  country 
at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  is  not  part  of  the  period  limited  for  the  com- 
mencement of  the  action.    En.  March  11, 1872. 

S  355.  Provision  wliere  Judgment  has  been  reversed.  If 
an  action  is  commenced  within  the  time  prescribed  there- 
for, and  a  judgment  thereon  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action 
survive,  his  representatives,  may  commence  a  new  action 
within  one  year  after  the  reversal.    En.  March  11,  1872. 

Cal.Rep.Clt.  137.  530. 
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§356.  Provision  whore  action  Is  stayed  by  injunction. 
When  the  commencement  of  an  action  is  stayed  by  injunc- 
tion or  Btatatory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition  is  not  part  of  the  ,time 
limited  for  the  commencement  of  the  action.  S^n.  March 
11,  1872. 

Cal.R6p.Cit.     64,235;     61,600;     63,122;     66,532;     89,892; 
127,  192. 

§  357.  Disability  must  exist  when  right  of  action  ac- 
crued. No  person  can  avail  himself  of  a  disability,  unless 
K  existed  when  hif  right  of  action  accrued.  En.  March  11, 
1872. 

Successive  disabilities:  See  infra,  sec.  358,  and  ante, 
sec.  328. 

f  358.  When  two  or  more  disabilities  exist,  etc.  When 
two  or  more  disabilities  coexist  at  the  time  the  right  of 
action  accrues,  the  limitation  does  not  attach  until  they 
are  removed.    En.  March  11, 1872. 

CaI.Rep.CIt.  68,  852;  77,  872. 

f  359.  This  title  not  appllcabis  to  actions  against  direc- 
tors, etc  Limitations  In  such  cases  prescribed*  This  title 
dop<9  not  aifect  actions  against  directors  or  stockholders  of 
a  corporation,  to  recover  a  penalty  or  forfeiture  imposed, 
or  to  enforce  a  liability  created  by  law;  but  such  actions 
must  be  brought  within  three  years  after  the  discovery  by 
the  aggrieved  party  of  the  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  the  liability  was  created.  En.  March 
11,  18V  2. 


69,  647 ;  74.  171 :  82,  658 

99,  615  ;  103,  596  ;  108.   5 

125.  409 ;  125.  410 ;  125,  412 

127.  167 ;  127,  259 ;  127,  260 


97,  97 ; 
117,  163; 
125,  454; 
127,  527 ; 


Cal.Rep.Clt  59,  546 
99,  613  ;  99,  614 

124,  94;  125,   8 

125,  465 ;  126,  488 
127.  528;  127,  671. 

Director's  personal  liability:  See  Civ.  Code,  sec.  309. 

S  360.  Aclcnowiedgment  or  new  promise  must  be  in 
writing.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 


56, 

844;     56. 

879; 

66. 

380; 

66, 

190; 

74. 

69;     76. 

276; 

76. 

101; 

98, 

298; 

122. 

417;  122. 

419; 

127. 

630; 

127. 

671; 

134, 

19;  134, 

20; 

134, 

21; 

134. 

29; 
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Ig  contained  in  some  writing,  signed  by  the  iMtrty  to  be 
charged  thereby.    En.  March  11,  1872. 

CaI.Rep.Cit.  61.  217 

70.  414 ;  74,  67 

122.  414 ;  122.  415 

128.  476 :  130.  261 

137.  889;  138.  669. 

f  361.  Limitation  laws  of  other  states,  effect  of.  When 
a  cause  of  action  has  arisen  in  another  state,  or  in  a  foreign 
country,  and  by  tne  iaws  thereof  an  action  thereon  can- 
not there  be  maintained  against  a  person  by  reason  of  the 
lapse  of  time,  an  action  thereon  shall  not  be.  maintained 
against  him  in  this  state,  except  in  favbr  of  one  who  has 
been  a  citizen  of  this  state,  and  who  has  held  the  cause  of 
action  from  the  time  it  accrued.    En.  March  11, 1872. 

Cal.Rep.Cit.     72.266;     79.     79;     96.194;     95.197;     96.198; 
96.200;     96.206;     99.516. 

Prac.  Act,  sec.  532.    En.  April  29,  1851. 


f  362.  Existing  causes  of  action  not  affected.  This  title 
does  not  extend  to  actions  already  commenced,  nor  to  cases 
where  the  time  prescribed  in  any  existing  statute  for  ac- 
quiring a  right  or  barring  a  remedy  has  fully  run,  but  the 
laws  now  in  foi^e  are  applicable  to  such  actions  and  cases, 
and  are  repealed  subject  to  the  provisions  of  tliis  section. 
En.  March  11,  1872. 

Cal.Rep.Clt.  96.  202. 

Hepeal  of  limitations:  See  ante.  sees.  9.  18. 

§  363.  **  Action "  includes  a  special  proceeding.  The 
word  "action,"  as  used  in  this  title,  is  to  be  construed, 
whenever  it  is  necessary  so  to  do,  as  including  a  special 
proceeding  of  a  civil  nature.    En.  March  11, 1872. 

Oal.Rep.Cit.     65,  688;     95,  202;     99.  614;  111,      6;  118,  661; 
118,  662. 
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TITLE     III.  0 

OF  THE  PARTIBS  TO  CIVIL  ACTIONS. 

I  367.    Action  tQ  be  in  name  of  party  In  intereit. 
I  368.    AsBlgntnent  of  thing  In  action  not  to  prejudice  defense. 
S  869.     Bzecutor,  trustee,  etc..  mar  sue  without  Joining  the  persona 
beneflcially  interested. 

8  370.    When  a  married  woman  la  a  party— actions  by  and  against. 

9  371.     Wife  may  defend,  when. 

9  372.     Infant  to  appear  by  guardian. 

9  373.     Guardian,  how  appointed. 

9  374.     Unmarried  female  may  sue,  for  her  own  seduction. 

I  376.     Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc 

9  376.     Father,  etc,  may  sue,  for  injury  or  death  of  child. 

9  877.     When  representatives  may  sue  for  death  of  one  caused  by 

the  wrongful  act  of  another. 
9  378.     Who  may  be  Joined  as  plaintiffs. 
9  379.     Who  may  be  Joined  as  defendants. 
9  880.     Parties    defendant    in    an    action    to    determine    conflicting 

claims  to  real  property. 
9  881.     Parties  holding  title   under  a  common  source,  when  may 

Join. 
9  382.     Parties  in  interest,  when  to  be  Joined.     When  one  or  more 

may  sue  or  defend  for  the  whole. 
9  383.     Plaintift   may   sue    in   one    action   the   different   parties   to 

commercial  paper  or  insurance  policies. 
9  384.     Tenants  in  common,  etc,  may  sever  in  bringing  or  defend- 
ing actions. 
9  386.    Action,   when   not  to   abate  by  death,   marriage,   or  other 

disability.    Proceedings  in  such  case. 
9  386.     Another  person  may  be  substituted  for  the  defendant. 
9  387.     Intenrention,  when  It  takes  place  and  how  made. 
9  388.     Associates  may  be  sQed  by  name  of  association. 
9  389.     Court,  when  to  decide  controversy  or  to  order  other  parties 

to  be  brought  in. 
9  390.    Actions   against   Are   departments. 

{  367.  Action  to  be  In  name  of  party  In  Interest.  Every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  provided  in  section  three  hundred  and 
sixty-nine  of  this  code.    En.  March  11, 1372.    Am'd.  1880,  63. 

Cal.Rep.Cit.  66,  129 ;  67,  686 ;  61,  614 ;  66,  58 ;  66,  445 ; 
68,  368 ;  69,  145 ;  77,  648 ;  87,  247 ;  112,  82 ;  123,  186 ; 
138,  219. 

Prac.  Act,  siec.  4.  En.  April  29,  1851.  Am'd.  1854,  59; 
1855,  303;  1864,  29. 

Cal.Rep.Clt.  6,248;  6.457;  9.828;  12,  98:  18,618; 
22,235;  22.236;  22,239;  26,189;  25,252;  26,148; 
32,  90;  82,  118;  88,  127;  84,  148;  138,  219. 

Assigfnees:  Bee  i>ost,  sec.  868. 

Association,  how  may  be  sued:  See  infra,  sec.  888. 
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• 

Right  to  sue  on  contract  made  for  one's  benefit:  See  GIt. 
Code,  sec.  1659. 

Parties  plaintiff,  generally. — All  persons  interested  may 
be  joined:  Sees.  378,  382,  post  If  any  refuse,  they  may  be 
made  defendants:  Post,  sec.  382. 

f  368.  Assignment  of  thing  In  action  not  to  prejudice 
defense.  In  the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  is  without  prejudice  to  any 
setoff  or  other  defense  existing  at  the  time  of,  or  before, 
notice  of  the  assignment;  but  this  section  does  not  apply 
to  a  negotiable  promissory  note  or  bill  of  exchange,  trans- 
ferred in  good  faith  and  upon  good  consideration,  before 
maturity.    En.  March  11, 1872. 

Ca1.Rep.Clt.  65,129;  65,488:  66,  42;  76.636:  81.327; 
101,  286;  101,  289;  107,  62;  107,  67;  113,  171;  123,  161; 
126,  111;  132,  684;  183,     47;  183.  685. 

Prac.  Act,  sec.  5.    En.  April  29,  1851. 
CaI.Rep.Cit.  9,  50;  83,  628;  123,  161. 

Assignment  and  suryival  of  causes  of  action:  See  post» 
sees.  1582  et  seq. 

See  the  subject  of  negotiable  instruments  and  the  rights 
of  parties  thereto  discussed  in  the  Civil  Code,  sees.  308& 
et  seq. 

Thing  in  action,  defined:  Civ.  Code,  sec.  953. 

f  369.  Executor,  trustee,  etc.,  may  sue  without  Joining 
the  persons  beneficially  Interested.  An  executor  or  admin- 
istrator, or  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  without  joining 
with  him  the  persons  for  whose  benefit  the  action  Is 
prosecuted.  A  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
En.  March  11,  1872. 

Cal.Rep.Cit.  67,  586;  67,  587;  66.  446 

74.375;  75,127;  75,25.0;  77,542 

87,247;  86,605;  91,504;  98,497 

114,  388;  119,  576. 

Prac.  Act,  sec.  6.    En.  April  29,  1851.    Am'd.  1854,  59. 

Cal.Rep.Clt.       1.174;       3,821;     26,    29;     28,648;     82,117; 
84.  138;     85,  445. 

Executors  and  administrators,  action  by,  jointly  with 
heirs  or  devisees,  for  possession  of  real  estate  or  quieting 


68.  420;     71.  598; 

80.    31;     83,486; 

100,  509 ;  110.  67S ; 
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title:  Sec.  1452.    Actions  by*  alone:   Sec.  1581-3.    To  set 
aside  fraudulent  deeds  made  by  deceased:  Sec.  1589. 

1370.  When  a  married  woman  Is  a  party — action^  by 
and  against.  When  a  married  woman  is  a  party,  her  hus- 
band must  be  Joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  suo 
alone. 

2.  When  the  action  is  between  herself  and  her  husband,, 
she  may  sue  or  be  sued  rlone. 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement  in 
writing  entered  into  between  them,  she  may  sue  or  be 
sued  alone.    En.  March  11,  1872.    Am'd.  1873-4,  293. 


64,  178 ;  65,  631 ;  67,  391 

122,  259  ;  126.  82 ;  187,  277 

87,  468 ;  106.  690 ;  105,  691 

186,  302.  Subd.  8  —  77,  391 


71,  425 ; 
138,  166. 
110,  426; 
106.  690; 


Cal.Rep.Clt.   68,  460 

96.  611 ;  110,  89 

Subd.  1  —  67,  390 

126,  481 :  184,  421 

122,  255. 

Prac.  Act,  sec.  7.    En.  April  29,  1851.    Am'd.  1867-8,  550. 

Cal.Rep.Cit       8,    87;     15.811;     19.129;     26,448;     29,    88; 
81,835;     82.342;     36,460;     86.451;     36,458;     42,412. 

Contracts  of  married  women  generally:  See  Civ.  Code,, 
sec.  158. 

Sole  traders:  Post,  sees.  1811  et  seq. 

S  371.  Wife  may  defend,  when.  If  a  husband  and  wife 
be  sued  together  the  wife  may  defend  for  her  own  right, 
and  if  the  husband  neglect  to  defend,  she  may  defend  for 
his  right  also.    En.  March  11, 1872. 

Prac.  Act,  sec.  8.    En.  April  29,  1851. 

Cal.Rep.Cit.  6,  888. 

{372.  Infant  to  appear  by  guardian.  When  an  infant,. 
or  an  insane  or  incompetent  person  is  a  party,  he  must 
appear  either  by  his  general  guardian  or  by  a  guardian  ad 
litem  appointed  by  the  court,  in  which  the  action  is  pend- 
ing In  each  case.  A  guardian  ad  litem  may  be  appointed  in 
any  case,  when  it  is  deemed  by  the  court  in  which  the  ac- 
tion or  proceeding  is  prosecuted,  or  by  a  judge  thereof,, 
expedient  to  represent  the  infant,  insane  or  incompetent 
person  In  the  action  or  proceeding,  notwithstanding  he 
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may  have  a  general  guardian  and  may  hare  appeared  by 
him.    En.  March  11, 1872.    Am'd.  1873-4,  294;  1880,  63. 

Cal.Rep.Clt.     66,822;     63.     89;     64,238;     64,693;     66.861; 
74,    66;     76.699:     87.682;     89»  687;     94,    66:108.890; 
111,  271:  120.  697;  188,  418. 

Prac.  Act.  sec.  9.    En.  April  29,  1851. 
Cal.Rep.Cit  19.  682;  64,  698. 

Appointment  of  guardian  ad  Utem:  See  next  section. 

Guardian  and  ward,  generally:  See  post,  sees.  1747  et 
seq.;  and  Civ.  Code,  sees.  236  et  seq. 

Insane  or  Incompetent  person:  Civ.  Code,  sees.  86,  88-42; 
guardian  or:    Post.  sees.  1763-1766. 

Minors  and  persons  of  unsound  mind,  their  rights  and 
liabilities:  Civ.  Code,  sees.  33  et  seq. 

§  373.  Guardian,  how  appointed.  When  a  guardian  ad 
litem  is  appointed  by  the  court,  he  must  be  appointed  as 
follows: 

1.  When  the  Infant  is  plaintiff,  upon  the  application  of 
the  Infant,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of 
the  Infant.  If  he  be  of  the  age  of  fourteen  years,  and  apply 
within  ten  days  after  the  service  of  the  summons,  or  If 
under  that  age.  or  If  he  neglect  so  to  apply,  then  upon  the 
application  of  a  relative  or  friend  of  the  Infant,  or  of  any 
other  party  to  the  action. 

3.  When  an  insane  or  Incompetent  person  Is  a  party  to 
an  action  or  proceeding,  upon  the  application  of  a  relative 
or  friend  of  such  Insane  or  Incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding.  En.  March  11, 1872. 
Am'd.  1880.  63. 

Cal.Rep.Cit.     66.822;     63,662;     64.694;     64.697;     66,    63; 
66,  860;     74.    66;  119.  676;  188,  418. 

Prac.  Act.  sec.  10.    En.  April  29, 1851. 
Cal.R«p.Cit.  19.  682;  64,  694. 

§374.  Unmarried  female  may  sue,  for  her  own  seduc- 
tion. An  unmarried  female  may  prosecute,  as  plaintiff,  an 
action  for  her  own  seduction,  and  may  recover  therein  such 


r 
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damages,  peconiaiy  or  exemplary,  as  are  assessed  in  her 
tavor.    Bo.  March  11, 187^. 

C«l.Rep.Clt.  OS,  69. 

Exemplary  damages:  See  Civ.  Code,-  sec.  S294. 
Damages  for  seduction:  See  Civ.  Code,  sec.  3839. 

§  375.  Father*  etc.,  may  sue,  for  seduction  of  daughter, 
etc.  A  father,  or  In  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  living 
with  or  in  the  service  of  the  plaintiff  at  the  time  of  the 
seduction  or  afterward,  and  there  be  no  loss  of  service. 
En.  March  11,  1872. 

Guardian  ad  litem:  Ante,  sec.  372;  appointment  of:  Ante, 
sec.  373. 

§  376.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 
A  father,  or  in  case  of  his  death  or  desertion  of  his  family, 
the  mother,  may  maintain  an  action  for  the  injury  or  death 
of  a  minor  child,  and  a  guardian  for  the  injury  or  death  of 
his  ward,  when  sucn  injury  or  death  is  caused  by  the 
wrongful  act  or  neglect  of  another.  Such  ac^tion  may  be 
maintained  against  the  person  causing  the  injury  or  death, 
or  if  such  person  be  employed,  by  another  person  who  is 
responsible  for  his  conduct,  also  against  such  other'  per- 
son.   En.  March  11, 1872.    Am'd.  1873-4,  294. 

Cal.Rep.Cit.     60.  613 :     66.'  889 ;     66.  893 ;     66,  394 ;     62,  336 : 
76,  241;     96,  620;     96.  621;  116,  390. 

Prac.  Act,  sec.  11.  En.  April  29,  1861. 

Cal.R«p.Cit  19,  682 ;  26,  436 ;  32,  117 ;  32.  119 ;  44.  48. 

Guardian  and  ward:  Post,  sees.  1768-1776,  and  Oiv.  Code, 
sees.  236-268. 

§377.  When  representatives  may  sue  for  death  of  one 
caused  by  the  wrongful  act  of  another.  When  the  death  of 
a  person,  not  being  a  minor,  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against  the  person 
causing  the  death,  or  if  such  person  be  employed  by  another 
person  who  is  responsible  for  his  conduct,  then  also  against 
Cod*  Civ.  Proc.— 12. 
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such  Other  person.  In  every  action  under  this  and  the 
preceding  section,  such  damages  may  be  given  as  under 
all  the  circumstances  ot  the  case  may  be  Just  Bxu  March 
11,  1872.    Am'd.  187a-4,  294. 


Cal.Rep.Cit.  60,  618;  56,  889;  66,  898 

67,  38;  69,800;  69.301;  60,609 

76,  241 ;  83,  19 ;  84,  621 ;  84.  622 

110,  283 ;  110,  286 ;  110,  289 ;  115.  891 

127,  439;  187.  889. 


67,  26;  57,  87; 

62,836;  68,484; 

86,  143 ;  96.  621 ; 

124.  129;  124,  180; 


§  378.  Who  may  be  Joined  as -plaintiffs.  All  persons  hav- 
ing an  interest  in  the  subject  of  the  action  and  in  obtaining 
the  relief  demanded,  may  be  Joined  as  plaintiffs,  except 
when  otherwise  provided  in  this  title.    En.  March  11, 1872. 

Cal.Rep.Clt.  68.  420 ;  116.  688 ;  136,  689 ;  187,  678. 

Prac.  Act,  sec.  12.    En.  April  29,  1851. 

Cal.Rep.Cit.  8,  616. 

Cotenants:  Post,  sec.  881. 

Special  partners:  Civ.  Code,  sec.  24s»2. 

Other  parties,  bringing  In:  Post,  sec.  889. 

Misjoinder  and  nonjoinder  of  plaintiffs:   Post,  sec.  430. 

§  379.  Who  may  be  Joined  as  defendants.  Any  person, 
may  be  made  a  defendant  who  has  or  claims  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  or  settlement  of 
the  question  involved  therein.  And  in  an  action  to  deter* 
mine  the  title  or  right  of  possession  to  real  property  which,, 
at  the  time  of  the  commencement  of  the  action,  is  in  the 
possession  of  a  tenant,  the  landlord  may  be  Joined  as  a 
party  defendant.   En.  March  11, 1872. 

Cal.Rep.Cit.     63.  119 ;     68,  308 ;     67.  668 ;     69.  674 ;     77.  641 ; 
79.  120;     84,       6;  116,    90;  123.  661;  186.  639;  138.    90. 

Prac.  Act,  sec.  13.    En.  April  29,  1851. 

Cal.Rep.Cit.  1,  174;  9.  270;  22.  206. 

Joining  landlord:  Ante,  sec.  379;  Civ.  Code,  sec.  1949. 
Parties  to  foreclosure:  Post,  sec.  726. 
Corporation  stockholders:  Const  Cal.,  art.  12,  sees.  8,  4; 
Civ.  Code,  sec.  322. 
Associates,  suing  by  common  name:  Post,  sec.  388. 
Quieting  title,  suits:  See  post,  sec.  788. 
Executors,  unqualified,  need  not  be  Joined:  Sec.  1687. 
Fresh  parties,  bringing  in:  Post,  sec.  389. 
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Qerrlee  on  one  defendant  out  of  several,  effect  of:  Post^ 
Bee  414. 

State,  suits  again8t--Sult8  may  be  brought  against  the 
state  in  snch  manner  and  in  such  courts  as  shall  be  directed 
by  law:  Const  Cal.,  art  20,  sec.  6. 

Actions  against  state,  statutes  relating  to:  See  post. 
Appendix,  State. 

§  380.  Parties  defendant  In  an  action  to  determine  con* 
flioting  claims  to  real  property.  In  an  action  brought  by  a 
person  out  of  possession  of  real  property,  to  determine  an 
adverse  claim  of  an  interest  or  estate  therein,  the  person 
making  such  adverse  claim  and  persons  in  possession  may 
be  Joined  as  defendants,  and  if  the  judgment  be  for  the 
plaintiff,  he  may  have  a  writ  for  the  possession  of  the  prem- 
ises, as  against  the  defendants  in  the  action,  against  whom 
the  judgment  has  passed.  Eil  March  11,  1872.  Am'd. 
1873-4,  296. 

Cal.R«p.Cit     66,269;     80,465;     88.172;     90,848;     94,466; 
118,    36. 

Actions  to  Quiet  title:  See  post,  sec.  738. 
Writ  of  possession:  See  post,  sec.  682. 
Fresh  parties,  bringing  in:  See  post,  sec.  389. 
Nonjoinder,  misjoinder  of  parties:  See  sec.  430. 

§  381.  Parties  holding  title  under  a  common  source^ 
when  may  join.  Any  two  or  more  persons  claiming  any 
estate  or  interest  in  lands  under  a  common  source  of  title, 
whether  holding  as  tenants  In  common,  joint  tenants,  co- 
parceners, or  in  severalty,  may  unite  in  an  action  against 
any  person  claiming  an  adverse  estate  or  interest  therein, 
for  the  purpose  of  determining  such  adverse  claim,  or  If 
[of]  establishing  such  common  source  of  title,  or  of  declar- 
ing the  same  to  be  held  in  trust,  or  of  removing  a  cloud 
upon  the  same.    En.  March  11, 1872.    Am'd.  1873-4,  295. 

Cal.R6p.Cit  58,  182;  88,  351;  129,  61;  137.  306. 

Cotenants  may  sever:  See  sec.  884,  infra. 
Ejectment:  See  sec.  738,  post,  and  sec.  379,  supra. 
Quieting  title:  See  post,  sec.  738. 
Joint  tenants:  See  post,  sec.  88.4. 

1 382.    Parties  In  Interest,  when  to  be  Joined.    When  one 
or  more  may  sue  or  defend  for  the  whole.    Of  the  parties 
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to  the  action,  those  who  axe  united  In  Interest  must  be 
Joined  as  plaintiffs  or  defendants;  but  If  the  consent  of  any 
one  who  should  have  been  joined  as  plaintiff  cannot  be  ob- 
tained, he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint;  and  when  the  question  is 
one  of  a  common  or  general  Interest,  of  many  persons,  or 
when  the  parties  are  numerous,  and  it  is  Impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all.    En.  March  11,  1872. 

Cal.Rep.Cit.  58.188;     68,184;  60,532;  69,621;     74,442; 

77,248;  77,249;     79,372;  94.681;  96.  266;  104.       7; 

104,       8;  104,     10;  110.  460;  129.  243;  136.  614;  136.  635; 

136,689.  Subd.  2  — 84.     81. 

Prac.  Act,  sec.  14.    En.  April  29,  1851. 

Cal.Rep.Clt.       1,174;       8,    87;       7,834;       8.616;     18.822; 
20.  218. 

Joinder,  misjoinder,  nonjoinder:  Post,  sec.  430. 
Executors,  etc.,  not  qualified  need  not  join:  Post,  sec. 
1587. 

§  383.  Plaint itr  may  sue  In  one  action  the  different  par- 
ties to  commercial  paper  or  Insurance  pollclei.  Persons 
severally  liable  upon  the  same  obligation  or  instrument, 
including  the  parties  to  bills  of  exchange  and  promissory 
notes,  and  sureties  on  the  same  or  separate  instruments, 
may  all  or  any  of  them  be  included  in  the  same  action,  at 
the  option  of  the  plaintiff;  and  all  or  any  of  them  join  as 
plaintiffs  in  the  same  action,  concerning  or  affecting  the 
obligation  or  instrument  upon  which  they  are  severally 
liable.  Where  the  same  person  is  insured  by  two  or  more 
insurers  separately  in  respect  to  the  same  subject  and  in- 
terest, such  person,  or  the  payee  under  the  i>olicies,  or  the 
assignee  of  the  cause  of  action.  Or  other  successor  in  inter- 
est of  such  assured  or  payee,  may  Join  all  or  any  of  such 
insurers  In  a  single  action  for  the  recovery  of  a  loss  under 
the  several  policies,  and  in  case  of  Judgment  a  several 
judgment  must  be  rendered  against  each  of  such  insurers 
according  as  his  liability  shall  appear.  En.  March  11, 1872. 
Am'd.  1897,  19;    1908,   208. 

Cal.Rep.Clt.     48.  236 ;     58,  100 ;     66,  387 ;     73.  270 ;     T6,  634 ; 
81.  663;     93.    68;     94,    93;  101.  420;  118.  420;  120,  690; 
123.  440;  125.  686;  136.  648;  136.  302. 

Prac.  Act,  sec.  15.    En.  April  29.  1851. 
CalJlep.Clt.  1,  176;  6,  188;  13,  86;  24.  882;  26,  626. 
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Judgment  for  or  against  one  or  more  of  several  parties: 
See  post,  sees.  414,  578,  679. 

S  384.  Tenants  In  common,  etc,  may  sever  in  bringing 
or  defending  actions.  All  persona  holding  as  tenants  in 
common.  Joint  tenants  or  coparceners,  or  any  number  less 
than  all,  may  jointly  or  severally  commence  or  defend  any 
civil  action  or  proceeding  for  the  enforcement  or  protec- 
tion of  the  rights  of  such  party.    En.  March  11, 1872. 

CalRep.Cit     81,  262;     80.  680;     81.  698;  110.  425;  136,  685; 

137,  626. 

Co-claimants,  united  as  plaintifPs:  Sec.  381. 

I  385.  Action,  when  not  to  abate  by  death,  marriage,  or 
other  dieabllity.  Proceedings  in  such  case.  An  action  or 
proceeding  does  not  abate  by  the  death  or  any  disability 
of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  surviye  or  continue.  In  case  of  the  death 
or  any  disability  of  a  party,  the  court,  on  motion,  may 
allow  the  action  or  proceeding  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In 
case  of  any  other  transfer  of  interest,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action  or  proceed- 
ing.   En.  March  11, 1872.    Am'd.  1873-4,  295. 

Cal.Rep.Cit  46,  576 ;  50,  659 ;  54,  208 

64,  82 ;  64,  480 ;  64,  476 ;  64.  596 

66.  445  ;  68.  420 ;  72,  266 ;  76.  409 

80,  264 ;  87,  27  ;  93.  890 ;  93,  656 

111,  32  :  112,  643 :  116,  276 :  117,  581 

124.  142 :  124,  143 ;  124,  145 ;  124.  307 

132,  456 ;  188,  256 ;  135,  224 ;  138,  587 

Prac.  Act,  sec.  16.    En.  April  29,  1851. 

CaI.R6p.Clt.       5,282;     29,872;     29,877;     80,476;     80,476; 
81,386;     82.119;     49,208;     50,659;     64,696. 

If  a  party  die.  Judgment  against  his  representative  must 
be  that  he  pay  in  due  course  of  administration:  Post,  sec. 
1604. 

Necessity  for  datming  against  estate  of  deceased:  Post, 
sees.  1488,  1602. 

Death  after  vardict  or  decision  and  before  Judgment: 
See  post,  sec.  689. 

Survival  of  actions:    See  post,  sees.  1582  et  seq. 
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387; 

58, 

34 

65, 

388; 

66, 

42 

77. 

648; 

79, 

334 

98, 

126; 

99. 

610 

123, 

253; 

123, 

254 

128, 

269; 

132, 

454 

138, 

667. 

89  886,887  PARTIES    TO    CIVIL    ACTIONS.  18S 

S386.  Anothor  person  may  be  substituted  for  the  de> 
fend  ant.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific  personal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  him,  and  without  any^ 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  adverse 
party,  apply  to  the  court  for  an  order  to  substitute  such 
person  In  his  place,  and  discharge  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  claimed 
on  the  contract,  or  delivering  the  property,  or  its  value,, 
to  such  person  as  the  court  may  direct;  and  the  court  may,, 
in  its  discretion,  make  the  order.  And  whenever  conflict- 
ing claims  are  or  may  be  made  upon  a  person  for  or  relat- 
ing to  personal  property,  or  the  performance  of  an  obliga- 
tion, or  any  portion  thereof,  such  person  may  bring  an 
action  against  the  conflicting  claimants  to  compel  them 
to  Interplead  and  litigate  their  several  claims  among 
themselves.  The  order  of  substitution  may  be  made,  and 
the  action  of  Interpleader  may  be  maintained,  and  the 
applicant  or  plaintiff  be  discharged  from  liability  to  all  or 
any  of  the  conflicting  claimants,  although  their  titles  or 
claims  have  not  a  common  origin,  or  are  not  identical,  but 
are  adverse  to  and  independent  of  one  another.  En.  March. 
11,  1872.    Am'd.  1881,  19. 

Cal.Rep.Clt  59.  273 ;  66,  160 ;  66,  42 ;  69,  163 ;  69,  156  ; 

72.  234 ;  72,  616 ;  73,  803 ;  74,  257 ;  75,  643 ;  111,  376 ; 

111,  398;  123,  110;  127,  518;  131,  325;  183,  643;  137,  70. 

§  387.  intervention,  when  it  takes  place  and  how  made» 
Any  person  may,  before  the  trial.  Intervene  in  an  action  or 
proceeding,  who  has  an  interest  in  the  matter  in  litigation, 
in  the  success  of  either  of  the  parties,  or  an  Interest  against 
both.  An  intervention  takes  place  when  a  third  person  is 
permitted  to  become  a  party  to  an  action  or  proceedings 
between  other  persons,  either  by  Joining  the  plaintiff  in 
claiming  what  is  sought  by  the  complaint,  or  by  uniting^ 
with  the  defendant  in  resisting  the  claims  of  the  plaintiff 
or  by  demanding  anything  adversely  to  both  the  plaintiff 
and  the  defendant,  and  is  made  by  complaint,  setting  forth, 
the  grounds  upon  which  the  Intervention  rests,  filed  by 
leave  of  the  court  and  served  upon  the  parties  to  the 
action  or  proceeding  who  have  not  appeared,  and  upoik 
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the  attorneys  of  tbe  parties  who  have  appeared,  who  may 

answer  or  demur  to  it  as  if  it  were  an  original  complaint 

£n.  March  11»  1872.  Am'd.  1873-4,  296. 

Cal.R6p.Clt.  62.611;  68,744;  67.  77;  68,366 

61.656;  63,   6;  63.662;  64,476;  66,  73 

97.  456;  101.  331;  101.  332;  104,   6;  104.   7 

108,  222 :  111,  892 ;  112,  651 ;  114,  878 ;  121,  261 

126,  318;  128,  685;  180,  44;  131,  92;  132,  290 


60,  126 ; 

93,  819 ; 
104.  8 : 
123.  266; 

137,  477. 


Bmlnent  domain— intervention  in:  Post,  sec.  1246. 

§  388.    Associates  may  be  sued  by  name  of  association. 

IVhen  two  or  more  imrsons,  associated  in  any  business, 

transact  such  business  under  a  common  name,  whether  it 

comprise  the  names  of  such  persons  or  not,  the  associates 

may  be  sued  by  snch  common  name,  the  summons  in  such 

cases  being  served  on  one  or  more  of  the  associates;  and 

the  Judgment  in  the  action  shall  bind  the  Joint  property  of 

tdl  the  associates,  in  the  same  manner  as  if  all  had  been 

named  defendants,  and  had  been  sued  upon  their  Joint 

liability.    En.  March  11,  1872. 

Cal.Rep.CIt.     66.  867  ;     67,  146 ;     67,  147 ;     67,  569 ;     69,  468 ; 
69.  621 :     73.  391 ;     73,  393  ;     94.  299 ;     94,  300 ;     94,  302 ; 
116.  508;  123,  647;  136.  302. 

Business  associates — common  name:     Sec.  414. 
Partners  under  fictitious  name  must  file  certificate:  See 
Civ.  Code,  sees.  2466  et  seq. 

f  389.  Court,  when  to  decide  cohtrqversy  or  to  order 
other  parties  to  be  brought  in.  The  court  may  determine 
any  controversy  between  parties  before  it.  when  it  can  be 
done  without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  bnt  when  a  complete  jletermination  of 
the  controversy  cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  then  order  them  to  be  brought 
In,  and  to  that  end  may  order  amended  and  supplemental 
pleadings,  or  a  cross-complaint  to  be  filed,  and  summons 
thereon  to  be  issued  and  served.  And  when,  in  an  action 
for  the  recovery  of  real  or  personal  property,  a  person, 
not  a  party  to  the  action,  but  having  an  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment    Bn.  March  11, 1872.   Am'd.  1897,  9. 

Cal.Rep.Cit     64,476;     66,465;     69,621;     74.443;     76.642; 
95,  256;  112.  651;  115,  420;  116.  447;  116,  453;  117.  650; 
126.  318;  180,  621;  136,  536:  136,  639;  137,  658 
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Prac.  Act,  Bee.  17.    En.  April  29, 1851. 

Cal.Rep.CIt       1.177;       6,282;       9,    97;     22.206;     27,888; 
38.  622 ;     44,  896. 

Joining  landlord:  Ante,  sec.  379;  Civ.  Code,  sec  1949. 
Party,  adding  and  amending  name  of:  Ante,  sec.  473. 

1390.  Actions  against  Are  departments.  Causes  of 
action  upon  contract,  or  for  damages  arising  out  of,  or 
pertaining  or  Incident  to,  the  official  administration  of  the 
fire  departments  created  by  acts  of  the  legislature  of  this 
state,  shall  be  brought  directly  by  and  against  the  muni- 
cipality by  its  corporate  name  wherein  the  damage  was 
sustained.  And  the  said  boards  of  fire  commissioners 
shall  not  be  sued  as  such,  except  to  compel  or  restrain  the 
performance  of  acts  proper  to  be  compelled  or  restrained 
under  and  not  within  the  discretion  intended  to  be  con- 
ferred by  this  act    Sn.  Stats.  1885,  92. 


TITLE    IV. 

OF  THB  PLACB  OF  TRIAL  OF  CIVIL  ACTIONS. 

(  892.     Certain  actions  to  b€  tried  where  the  subject  or  some  part 
thereof  is  situated.  . 

898.    Other  actions,  where  the  cause  or  some  part  thereof  arosa. 

894.     Place  of  trial  of  actions  against  counties. 

896.     other  actions  accordins  to  the  residence  of  the  parties. 

896.    Action  may  be  tried  in  any  county,  unless  the  defendant 
demand  a  trial  in  the  proper  county. 
f  897.     Place  of  trial  may  be  changed  in  certain  cases. 
I  898.     When  Judge. is  disqualiiled.  cause  to  be  transferred. 
I  899.     Papers  to  be  transmitted.    Costs,  etc.    Jurisdiction,  etc. 
i  400.    Proceedings  after  Judgment  in  certain  cases  transferred. 

G«B.  Cit.  to  Ohap.— €al.  Rep.  Clt.  54, 188. 

§  892.  Certain  actions  to  be  tried  where  tiie  subject  or 
some  part  thereof  is  situated.  Actions  lor  the  following 
causes  mnst  be  tried  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thereof  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial,  as 
provided  in  this  code: 

1.    For  the  recovery  of  real  property,  or  of  an  estate  or 
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interest  therein,  or  for  tlie  determination,  in  any  form  of 
sucli  right  or  interest,  and  for  injuries  to  real  property. 

2.  For  partition  of  real  property. 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiff  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action;  provided, 
that  in  the  case  mentioned  in  this  subdivision,  if  the  plain- 
tiff prays  in  his  complaint  for  an  injunction  pending  the 
action,  or  applies  pending  the  action,  for  an  injunction,  the 
proper  county  for  the  trial  shall  be  the  county  in  which 
the  defendant  resides  or  a  majority  of  the  defendants 
reside  at  the  commencement  of  the  action.  En.  March  11, 
1872.    Am'd.  1875-6,  90;  1889,  352. 


Cal.Rep.Cit     61,  667 ;     64,  187 


63.  600 

88,  676 

108,  222 

186,  636 

79.  606 


73.  184 ;     86.     97 

88,  677;  101,  461 

113.  610 ;  116.  260 

188.     70:  138.  681 

80.  309 ;     83.  184 


66.  175 ;     60.  410 

86.  106  ;     86.  200 

102.  836 ;  106.  141 

129.  278;  133.     69 

Subd.  1  —  66.  344 

100.     16 ;  102,  386 


61.     78 ; 

88.  675 ; 
106.  68 ; 
133.     60 ; 

77,  131 ; 
129.  278 ; 


184,  687.      Subd.  3-125,  314. 

Prac.  Act,  sec.  18.    En.  April  29, 1851.    Am'd.  1861,  494. 
C«l.Rep.Clt  16,  221 ;  16,  433 ;  26,  187. 

Riot,  actions  for  damages  caused  by,  must  be  tried  in 
the  county  in  which  the  property  injured  is  situated:  Pol. 
Code,  sec.  4453. 

§393.  Other  actions,  where  the  cause  or  some  part 
thereof  arose.  Actions  for  the  following  causes  must  be 
tried  in  the  county  where  the  cause,  or  some  part  thereof, 
arose,  subject  to  Uie  like  power  of  the  court  to  change  the 
place  of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water, 
situated  in  two  or  more  counties,  the  action  may  be 
brought  in  any  county  bordering  on  such  lake,  river,  or 
stream,  and  opposite  to  the  place  where  the  offense  was 
committed; 

2.  Against  a  public  officer,  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office;  or  against  a  person  who,  by  his  command  or  in 
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Ills  aid,  does  anything  touching  the  duties  of  such  officer. 
En.  March  11,  1872. 

CaI.Rep.Cit.     61»    78;     61,    79;     63,600;     79.    81;  105,  141; 
113.  610;  lis,  250;  115.  302;  138.  581. 

Prac.  Act,  sec.  19.    En.  April  29,  185L. 

CaI.Rep.Clt.  9,  420 ;  10,  19 ;  15,  221. 

§394.  Place  of  trial  of  actions  against  counties.  An 
action  against  a  county  or  city  and  county  may  be  com- 
menced and  tried  in  such  county  or  city  and  county 
unless  such  action  is  brought  by  a  county  or  city  and 
county,  in  which  case  it  may  be  commenced  and  tried  in  any 
county  or  city  and  coimty  not  a  party  thereto;  provided 
further,  that  whenever  an  action  is  brought  by  a  county 
or  city  against  citizens  of  another  county,  or  a  corporation 
doing  business  in  the  latter,  the  action  must  be.  on  the 
motion  of  the  defendant,  transferred  for  trial  to  a  county 
other  than  the  plalntlif.  if  the  plaintiff  be  a  county,  and 
other  than  that  in  which  the  plalntifC  Is  situated,  if  the 
plaintiff  be  a  city.  En.  March  11,  1872.  Am'd.  1881,  23; 
1891,  66. 

Cal.Rep.Cit.     61.     78 ;  102.     49 ;  115,  250 ;  136.  136 ;  136.  137  ; 
188.  580;  138.  581;  138.  582. 

Actions  against  cities  for  injuries  from  mobs:  See  Pol. 
Code,  sec.  4453. 

§  395.  Other  actions  according  to  the  residence  of  the 
parties.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of  them  reside 
at  the  commencement  of  the  action;  or,  if  none  of  the 
defendants  reside  in  the  state,  or.  if  residing  in  this  state, 
and  the  county  in  which  they  reside  is  unknown  to  the 
plaintiff,  the  same  may  be  tried  in  any  county  which  the 
plaintiff  may  designate  in  his  complaint;  and  If  the  defend- 
ant is  about  to  depart  from  the  state,  such  action  may  be 
tried  in  any  county  where  either  of  the  parties  reside, 
or  service  is  had;  subject,  however,  to  the  power  c^  the 
court  to  change  the  place  of  trial,  as  provided  in  this  code^ 
En.  March  11,  1872. 


Cal.Rep.Cit.  61.  78 

69.  154 ;  71.  489 

83.  497;  88,  575 

97,  139  ;  97,  140 


62,  819 
77,  132 
88,  576 
97,  643 


65.  394;  66,  896 

77,  449  ;  80,  563 

88,  577  ;  88.  578 

100.  15;  100.  16 


65.  602; 

80,  564 ; 

92.  200; 

101.  460; 
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102,    4S;  102.  836;  106.  141;  106.    68;  111.  376;  113.  609; 

118,  610;  115»  250;  119.    79;  119.    80;  138.    59;  138.    60; 

133.  607;  136.  155;  135.  574;  136.  136;  136.  137;  136.  138; 
188.  680;  188,  681. 

Prac.  Act,  sec.  20.    En.  April  29,  1851.    Am'd.  1S58,  82. 

Cal.Rep.Cit.       8,420;     13.    78;     15.221;     22.538;     26,187; 
71.  489. 

Changliig  venue  in  criminal  actions:  See  Pen.  Code, 
flees.  1088,  1034. 

I  396.  Action  may  be  tried  In  any  county,  unless  the 
defendant  demand  a  trial  in  the  proper  county.  If  the 
county  in  which  the  action  is  commenced  is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstand^ 
Ing,  be  tried  therein,  unless  the  defendant,  at  the  time  he 
appears  and  answers  or  demurs,  files  an  affidavit  of  merits, 
and  demands,  in  writing,  that  the  trial  be  had  in  the  proper 
county.     En.  March  11,  1872. 


Cal.Rep.Clt 

54,  407 : 

;   .57. 

848; 

61. 

76; 

61, 

78  < 

1     62. 

319; 

63.  501 ; 

,     64,  299 

;    65. 

321; 

66. 

37; 

69, 

154 

;    69. 

155; 

79.     33 ; 

80.  561 ; 

;    80. 

563; 

83, 

497; 

92, 

201 

;    94, 

398; 

97,  137 

;     97.  138 

;  100, 

17; 

121. 

606; 

133, 

60, 

;  134. 

589; 

135,  574; 

136,  863. 

§397.  Place  of  trial  may  be  changed  in  certain  cases. 
The  court  may,  on  motion,  change  the  place  of  trial  in  the 
toUowing  cases: 

1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county; 

2.  When  there  iS'  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses,  and  the  ends 
of  justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from 

acting.    En.  March  11, 1872. 

Cal.Rep.Cit     56,  828;     66.  880;     61.    75;     79.    60;  100,     15; 
138.     60.      Subd.  4—100,  320;  103,  398;  104.  604;  104,  605. 

Prac.  Act,  sec.  21.    En.  April  29,  1851. 
Cal.Rep.Cit.  15,  221 ;  24,  77. 

Appeal — from  order  as  to  change  of  venue:  Post,  sec 
if6i9,  subd.  3. 

Judge,  when  disqualified:  See  ante*  sec.  170. 

Mandamus  and  prohibition — Controlling  action  of  court 
on  motion  to  change  the  place  of  trial  by  resort  to  these 
writs:   See  sees.  1085,  1102,  post. 
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§308.  When  Judge  is  diM|U<>IHIedf  cause  to  be  trans- 
fer red*  If  an  action  or  proceeding  is  commenced  or  pend- 
ing in  a  court*  and  the  Judge  or  justice  thereof  is  disquali- 
fied from  acting  as  such,  or  if,  from  any  cause,  the  court 
orders  the  place  of  trial  changed,  it  must  be  transferred 
for  trial  to  a  court  the  parties  may  agree  upon,  by  stipu- 
lation in  writing,  or  made  in  open  court  and  entered  in 
the  minutes;  or,  if  they  do  not  so  agree,  then  to  the  nearest 
or  most  accessible  court  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist,  as  follows: 

1.  If  in  a  superior  court,  to  another  superior  court 

2.  If  in  a  justice's  court,  to  another  justice's  court  in 
the  same  county.  En.  March  11,  1872.  Am'd.  1881,  23; 
1897,  184. 

Cal.Rep.Clt     59,181;     61,216;     64,800;     67,881;     94,    27; 
94,    28;     98,  119;     98.  862;  100,  820;  128.  670. 

§399.  Papers  to  be  transmitted.  Costs,  etc  Jurisdic- 
tion, etc.  When  an  order  is  made  transferring  an  action 
or  proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of 
the  peace,  must  transmit  the  pleadings  and  papers  therein 
to  the  clerk  or  justice  ci  the  court  to  whidh  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew» 
must  be  paid  by  the  party  at  whose  instance  the  order  was 
made.  The  court  to  which  an  action  or  proceeding  U 
transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  had  been  originally  commenced  therein.  En. 
March  11,  1872. 

Cal.R«p.Git  188,  868;  186,  188. 

Costs  on  removal  of  criminal  action  chargeable  against 
county:    See  Pol.  Code,  sees.  4846-4347. 

f  400.  Proceedings  after  judgment  In  certain  cases  trans- 
ferred. When  an  action  or  proceeding  affecting  the  title  to 
or  possession  of  real  estate  has  been  brought  in  or  trans- 
ferred to  any  court  of  a  county  other  than  the  county  in 
which  the  real  estate,  or  some  portion  of  it,  is  situated,  tiiie 
clerk  of  such  court  must,  after  final  judgment  therein,  cer- 
tify under  his  seal  of  ofllce,  and  transmit  to  the  correspond- 
ing court  of  the  county  in  which  the  real  estate  affected  by 
the  action  is  situated,  a  copy  of  the  judgment.    The  clerk 
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receiving  mich  copy  must  file,  docket,  and  record  the  Judg- 
ment in  the  record  of  the  conrt,  briefly  designating  it  as  a 

judgment  transferred  from court  (naming  the  proi>er 

court).    Bn.  March  11«  1872. 


TITLE   V. 

OF  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 

S  406.    Actions,  how  commenced. 

i  406.  Complaint,  how  Indorsed.  When  summons  may  be  Issued* 
and  how  walTed. 

S  407.     Summons,  how  Issued,  directed,  and  what  to  contain. 

i  408.     Alias  summons. 

I  409.  Notice  of  the  pendency  of  an  action  affectlns  the  title  to 
real  property. 

S  410.     Summons,  how  served  and  returned. 

I  411.     Summons,  how  served. 

I  412.  Publication  when  defendant  Is  absent  from  the  state,  con- 
cealed, or  a  foreign  corporation  having  no  agent,  etc. 

9  418.     Manner  of  publication. 

I  414.  Proceedings  where  there  are  several  defendants,  and  part 
only  are  semred. 

{  416.    Proof  of  service,  how  made. 

i  416.    When  jurisdiction  of  action  acquired. 

f405.  Actlonsy  how  commenced.  CIyII  actions  in  the 
courts  of  this  state  are  commenced  by  filing  a  complaint. 
Bn.  March  11, 1872.    Am'd.  1873-4,  296. 

Cal.Rep.Cit.     50,  473;     69.  626;     78,  585;     89,  205;  104,  266. 
Prac.  Act,  sec.  22.    En.  April  29, 1851.    Am'd.  1865,  303. 

Cal.Rep.Clt.       6,321;     19,677;     20,     82;     21,    54;     29,288; 
29,  239;     85,  299;     86,  801;     44,  160;  138,  218. 

§406.  Complaint,  how  indorsed.  When  summons  may 
be  issued,  and  how  waived.  The  clerk  mnst  indorse  on 
the  complaint  the  day,  month,  and  year  that  it  Is  filed,  and 
at  any  time  within  one  year  thereafter,  the  plaintiff  may 
have  a  summons  issned,  and  if  the  action  be  brought 
against  two  or  more  defendants  who  reside  in  different 
counties,  may  have  a  summons  issued  for  each  of  such 
counties  at  the  same  time.  But  at  any  time  within 
the  year  after  the  complaint  is  filed,  the  defendant  may, 
in  writing,  or  by  appearing  and  answering  or  demur- 
ring, waive  the  issuing  of  summons;  or,  if  the  action  be 
brought  upon  a  Joint  contract  of  two  or  more  defendants. 

Code.  Civ.  Proc— 13. 
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and  one  of  them  has  appeared  within  the  year,  the  other  or 
others,  may  be  served  or  appear  after  the  year,  at  any  time 
before  trial.   En.  March  11, 1872.    AmU  1878-4,  296. 

Cal.Rep.Cit.     63,  246;     69.  626;     88,  888;  100,  618;  101,  641; 
116.  460;  126,  300;  132.     83. 

Prac.  Act,  sec.  23.  En.  April  29, 1851.  Am'd.  1860,  298. 

Cal.Rep.Clt  28,  238;  84,  166;  85,  301. 

Admission  of  service  by  defendant:  Post,  sec.  415. 
Alias  summons:   Post,  sec.  408. 
Appearance:  Post,  sees.  416,  1014. 

S  407.  Summons,  how  Issued,  directed,  and  what  to  con- 
tain. The  summons  must  be  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the  court, 
and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  complaint 
is  filed; 

2.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the' summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere; 

3.  A  notice  that,  imless  the  defendant  so  appears  and 
answers,  the  plaintiff  will  take  judgment  for  any  money  or 
damages  demanded  in  the  complaint  as  arising  upon  con- 
tract, or  will  apply  to  the  court  for  any  other  relief  de- 
manded in  the  complaint.  En.  March  11, 1872.  Am'd.  1880, 
13;  1897,  53. 

Cal.Rep.Cit.     62,678;     63.264;     68.188;     68.141;     65.     88; 
67.  387;     76.  611;  104.  480;  128,  636;  138.  416;  133,  417.. 
Subd.  8—122.  270.      Subd.  4—81.  146;  122.  270.    Sabd.  6— 
80,  606;  122.  270. 

Prac.  Act,  sec  24.  En.  April  29,  1851.  Am'd.  1864,  59; 
1859,  39. 

Cal.Rep.Cit  1,  86;  32,  363;  41,  817;  44,  633. 

Prac.  Act,  sec.  25.    En.  April  29,  1851. 

Cal Jtep.Cit  2,  274 ;  5,  466 ;  82.  363 ;  44.  360. 

Prac..  Act,  sec.  26.    En.  April  29,  1851. 

btyle  of  process — The  style  of  all  process  shall  be:  *'  The 
people  of  the  State  of  California,"  and  all  prosecutions  shall 
be  conducted  in  their  name  and  by  their  authority:  Const. 
Cal.,  art.  6,  sec.  20. 


liT  MANNER    OF    COMMBNCINa  {{408-410 

The  Boverelgnty  of  the  state  resides  In  the  people  thereof* 
and  all  writs  and  processes  must  issue  in  their  name: 
PoL  Code,  sec.  80. 

1408.  Alias  summons.  If  the  summons  is  returned 
without  being  served  on  any  or  all  of  the  defendants,  or 
if  it  has  been  lost,  the  clerk,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons,  in  the  same  form 
as  the  original;  provided,  that  no  such  alias  summons  shall 
be  issued  after  the  expiration  of  one  year  from  the  date 
of  the  filing  of  the  complaint.  En.  March  11,  1872.  Am'd. 
1875*6,  90;  1887,  50. 

Cal.R6p.Clt.     89,  339;  116,  451;  117,  581;  126,  246;  187,  272; 
137.  667. 

1 409.  Notice  of  the  pendency  of  an  action  affecting  tlie 
title  to  reai  property.  In  an  action  affecting  the  title  or 
the  right  of  possession  of  real  property,  the  plaintiff,  at  the 
time  of  filing  the  complaint,  and  the  defendant,  at  the  time 
of  filing  his  answer,  when  affirmative  relief  is  claimed  in 
such  answer,  or  at  any  time  afterward,  may  record  in  the 
ofilce  of  the  recorder  of  the  county  in  which  the  property 
is  situated  a  notice  of  the  pendency  of  the  action,  contain- 
ing the  names  of  the  parties  and  the  object  of  the  action 
or  defense,  and  a  description  of  the  property  in  that  county 
affected  thereby.  From  the  time  of  filing  such  notice  for 
record  only  shall  a  purchaser  or  encumbrancer  of  the 
property  affected  thereby  be  deemed  to  have  constructive 
notice  of  the  pendency  of  the  action,  and  only  of  its 
pendency  against  parties  designated  by  their  real  names. 
En.  March  11,  1872.    Am'd.  1873-4,  297. 

Cal.Rep.Clt.  58,  162;  74,  266;  79.  122;  96,  304;  132,  248. 

Prac  Act,  sec.  27.  En.  April  29,  1851.  Am'd.  1862,  572; 
1871-2.  189. 

Cal.Rep.Cit.     22.210;     26.126;     29,184;     29.186;     82.295; 
84.616;     43.263;     71.476. 

Partition — ^recording  notice  of  suit:     Sec.  755. 

Person  in  possession  of  real  property,  action  against, 
cannot  b€  prejudiced  by  any  alienation  made  by  him: 
Sec  747. 

§410.  Summons,  how  served  and  returned.  The  sum- 
mons may  be  served  by  the  sheriff  of  the  county  where  the 
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defendant  Ib  found  or  by  any  other  person  orer  the  age  of 
eighteen*  not  a  party  to  the  action.  A  copy  of  the  com- 
plaint must  be  served  with  the  summons,  upon  each  of 
the  defendants.  When  the  summons  is  served  by  '  the 
sheriff,  it  must  be  returned,  with  his  certificate  of  its 
service,  and  of  the  service  of  any  copy  of  the  complaint, 
where  such  copy  is  served,  to  the  ol&ce  of  the  clerk  from 
which  It  issued.  When  it  is  served  by  any  other  person, 
it  must  be  returned  to  the  same  place  with  an  aflidavit  of 
such  person  of  its  service,  and  of  the  service  of  a  copy  of 
the  complaint,  where  such  copy  19  served.  En.  March  11, 
1872.     Am'd.  1873-4,  297;  1893,  207. 

Cal.Rep.Cit.  67,855;  69,478;  60.  11;  68,466;  72,  74; 
96,  654;  110,  81;  110.  82;  187,  657. 

Prac  Act,  sec.  28.  Bn.  April  29,  1851.  Am'd.  1854,  59; 
1865,  61;  1866,  196.  Rep.  1866,  304.  Am'd.  1869,  89;  1860, 
298;  1869-70,  674. 

Cal.Rep.Clt.   7,280;  11,878;  28.153;  84,404;  86,299; 
86,801;  46,466. 

Costs,  Where  served  by  person  other  than  sheriff:  See 
post.  Appendix,  Costs. 

Process,  how  returnable  to  another  county:  See  Pol. 
Code,  sec.  4177. 

Return  of  sheriff  is  prima  facie  evidence:  See  P9I.  Code, 
sec  4178. 

Delay  of  sheriff  in  making  return,  liability:  See  Pol. 
Code,  sec.  4179. 

§411.  Summons,  how  served.  The  summons  must  be 
served  by  delivering  a  copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  state:  to  the  president  or  other  head  of  the 
con)oratlon,  secretary,  cashier,  or  managing  agent  thereof. 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company,  or  association,  doing  busi- 
ness and  having  a  managing  or  business  agent,  cashier, 
or  secretary  within  this  state:  to  such  agent,  cashier,  or 
secretary. 

8.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  state:  to  such  minor,  personally,  and 
algo  to  his  father,  mother,  or  guardian;  or,  if  there  be 
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none  within  this  state,  tlien  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  serrice  he  is  employed. 

4.  If  against  a  person  residing  within  this  state,  who 
has  been  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom 
a  guardian  has  been  appointed:  to  such  person  and  also 
to  his  guardian. 

6.  If  against  a  county,  city  or  town:  to  the  president 
of  the  board  of  supervisors,  president  of  the  council  or 
trustees,  or  other  head  of  the  legislative  department 
thereof. 

6.  In  all  other  cases  to  the  defendant  personally.  £2n. 
March  11, 1872.  AmU  1873-4,  298. 

GalJlep.Cit     69,  478;     69,  498.      Subd.  1  —  79,  104;  127,    68; 

128,  832.      Subd.  2  —  66,  816;     97,  397;  127,     68.    Subd.  8— 

64,  697;     80,  499;  120,  480.      Subd.  4  —  87,  681;  184,  688. 

Prac.  Act,  sec.  29.  En.  April  29,  1851.  Am'd.  1854,  59; 
1861,  496. 

Cal.Rep.Clt       6.187;       9,637;     16,888;     20,    82;     88,163; 
88,154;     61,617;     63,741;     64,697. 

Association,  service  may  be  on  one  of  the  members  of: 
Ante,  sec.  888. 
Return  of  summons:    Post,  sec.  415. 
Telegraph,  service  by:    Post,  sec.  1017. 

1 412.  Publication  when  defendant  Is  absent  from  the 
state,  concealed,  or  a  foreign  corporation  having  no  agent, 
etc.  Where  the  person  on  whom  service  is  to  be  made  re- 
sides out  of  the  state;  or  has  departed  from  the  state;  or 
cannot,  after  due  diligence,  be  found  within  the  state;  or 
conceals  himself  to  avoid  the  service  of  summons;  or  is  a 
foreign  corporation  having  no  managing  or  business  agent, 
cashier,  or  secretary  within  the  state,  and  the  fact  appears 
by  affidavit  to  the  satisfaction  of  the  court,  or  a  Judge  there- 
of; and  it  also  appears  by  such  affidavit,  or  by  the  verified 
complaint  on  file,  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  be  made, 
or  that  he  is  a  necessary  or  proper  party  to  the  action;  or 
when  it  appears  by  such  affidavit,  or  by  the  complaint  on 
file  herein,  that  it  is  an  action  which  relates  to  or  the 
subject  of  which  is  real  or  personal  property  in  this  state. 
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In  which  8uch  person  defendant  or  foreign  corporation 
defendant  has  or  claims  a  lien  or  Interest,  actual  or  con- 
tingent, therein,  or  in  which  the  relief  demanded  consists 
wholly  or  In  part  in  excluding  such  person  or  foreign  cor- 
poration from  any  Interest  therein,  such  court  or  judge  may 
make  an  order  that  the  service  be  made  by  the  publication 
of  the  summons.  Bn.  March  11, 1872.  Am'd.  1880, 13;  1898, 
285. 

C&LRep.CIt.  64,697;  67,    19;     68,    87;     70.488;     70,436; 

72,     68 ;  73,  600 ;  76,  611 ;     76.  612 ;     76.  614 ;     76,  647  ; 

86.  583 ;  86.  684 ;  92.  846 ;     92.  355 ;     99.  325 ;  101,  678 ; 

109,  254;  116,  277;  119,  301;  137,  426;  187,  666;  188,  446. 

Prac.  Act,  sec.  30.    En.  April  29,  1851. 

Cal.Rep.Cit.       6,  466;     20,     82;     26,  152;     26.  154;     31.  861; 
64,  697. 

1 413.  Manner  of  publication.  The  order  must  direct  the 
publication  to  be  made  in  a  newspaper,  to  be  designated, 
as  most  likely  to  give  notice  to  the  person  to  be  served, 
and  for  such  length  of  time  as  may  be  deemed  reasonable, 
at  least  once  a  week;  but  publication  against  a  defendant 
residing  out  of  the  state,  or  absent  therefrom,  must  not 
be  less  than  two  months.  In  case  of  publication,  where 
the  residence  of  a  nonresident  or  absent  defendant  is 
known,  the  court  or  judge  must  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  forthwith  deposited  in  the  post- 
office,  directed  to  the  person  to  be  served,  at  bis  place  of 
residence.  When  publication  is  ordered,  personal  service 
of  a  copy  of  the  summons  and  complaint  out  of  the  state 
is  equivalent  to  publication  and  deposit  In  the  postoffice, 
and  in  either  case  the  service  of  the  summons  is  complete 
at  the  expiration  of  the  time  prescribed  by  the  order  for 
pubUcation.    Bn.  March  11,  1872.    Am'd.  1873-4,  299. 

C&l.Rep.CIt.     67,    19 ;     68,     87 ;     72,     68 ;     72.     72 ;     76.  614 : 
86,  683:     92,  865;  101,  249;  133.  460;  137,  426. 

Prac.  Act,  sec.  31.    En.  April  29,  1851.    Am'd.  1869-70, 

511;  1871-2,190. 

Cal.Rep.Cit.       1.176;       5,466:       6.184:     12.102;     26,162; 
26,164;     81.361;     82.350;     83.614;     34,404. 

Publication,  proof  of:     Post,  sees.  2010,  2011. 
Judgment  by  default:    Post,  sec.  585,  subd.  3. 

f  414.  Proceedings  where  there  are  several  defendants, 
and  part  only  are  served.    When  the  action  Is  against  two 
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or  more  defendants.  Jointly  or  severally  liable  on  a  con- 
tract, and  the  summons  is  served  on  one  or  more  but  not 
on  all  of  them,  the  plaintiff  may  proceed  against  the  defend- 
ants served  in  the  same  manner  as  if  they  were  the  only 
defendants.    Bn.  March  11,  1872. 

CalKlep.Cit.  68,607;  67.146;  67,147;  68,426;  68,427; 
68,428;  69,468;  69,621;  70,114;  70,  406,'^  73,891; 
76,  698;     94,  299;  103,  207;  126,  270;  186,  802;  186»  676, 

Prac.  Act,  sec.  32.    En.  April  29, 1861. 

C&LRep.Cft.  6,183;  12,861;  17.666;  89,  96;  60,632; 
67,146;     68,426;     68,427. 

Joining  persons  severally  liable  upon  instruments:  Ante, 
sec.  383. 

Judgment  against  some  defendants,  proceedings  continu- 
ing against  the  others:     Post,  sec.  679. 

Joint  debtors,  proceedings  against,  after  judgment 
against  some:  Post,  sees.  989  et  seq. 

f  415.  Proof  of  service,  how  made.  Proof  of  the  service 
of  summons  and  complaint  must  be  as  follows: 

1.  If  served  by  the  sherift,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer, 
or  his  foreman  or  principal  clerk,  showing  the  same;  and 
an  affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 
postoffice,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  cer- 
tificate or  affidavit  must  state  the  time  and  place  of  service^ 
En*  March  11,  1872. 

Cal.Rep.Clt  128.  882.  SuM.  1  —  69,  493.  Subd.  8  —  72.  74; 
73,  600:     93,  607;  101,  673;  119,  301;  184,  626. 

Prac.  Act,  sec.  38.    En.  April  29,  1851. 

Cal.Rap.Cit  11,814;  83,612;  83.614;  34.404;  84.425; 
84.  480. 

Prac.  Act,  sec.  34.    En.  April  29,  1851. 

Cal.Rep.Cit  34.  404;  46,  463. 

1 416.  When  Jurisdiction  of  action  acquired.  From  the 
time  of  the  service  of  the  summons  and  of  a  copy  of  the 
complaint  in  a  civil  action,  where  service  of  a  copy  of 
the  complaint  is  required,  or  of  the  completion  of  the  publi- 
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cation  when  service  by  publication  is  ordered,  ttie  comt  is 
deemed  to  have  acquired  jurisdiction  of  the  parties,  and 
to  have  control  of  all  the  subsequent  proceedings.  The 
voluntary  appearance  of  a  defendant  is  equivalent  to  per- 
sonal service  of  the  summons  and  copy  of  the  complaint 
upon  him.    Bn.  Biarch  11, 1872.   Am'd.  1873-4,  299.       * 

Cal.Rep.Cit.     66,629;     69.473;     60,299;     64,596;     76,220; 
75.  239 ;     84,    29 ;     87.  152 ;     92.  355 ;     99,  205  ;  103,  522 ; 
117.  581;  122,  450;  125.  800;  183.     71. 

Prac.  Act,  sec.  36.    En.  April  29,  1851.  \ 

Cal.Rep.Clt.  1,  872;  6.  296;  9.  Ill;  45.  463. 

Admission  of  service:  Ante,  sec.  416. 
Appearance:  Post,  sec.  1014. 
Waiver  of  summons:  Ante,  sec.  406. 


TITLE    VI. 
OP  THB  PLEADINGS  IN  CIVIL  ACTIONS. 

* 

Chapter  L  The  Pleadings  in  General,  ||  420-422. 

n.  The  Complaint,  fifi  426^27. 

in.  Demurrer  to  the  Complaint,  fifi  430-434. 

IV.  The  Answer,  If  437-442. 

V.  Demurrer  to  Answer,  |fi  448,  444. 

VI.  Verification  of  Pleadings,  fl  446-449. 
VII.  General  Rules  of  Pleading,  Ifi  462-465. 

VIIL    Variance — Mistakes  in  Pleadings  and  Amend- 
ments, §§  469-476. 

CHAPTER  L 

THB  PLEADINGS  IN  GENERAL. 

I  420.     Definition  of  pleadings. 

I  421.     This  code  prescribes  the  form  ftnd  rules  of  pleftdtngi. 

§  422.    What  pleadings  are  allowed. 

f420.  Definition  of  pleadings.  The  pleadings  are  the 
formal  allegations  by  the  parties  of  their  respective  claims 
and  defenses  for  the  judgment  of  the  court.  Bn.  Harch  11, 
1872. 

Cal.Rep.Clt.  71,  622;  117.  240. 

Prac.  Act,  sec.  36.    Bn.  April  29,  1851. 
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I  421.  This  code  prescribes  the  form  and  rules  of  plead* 
Ings.  Tlie  forms  of  pleading  In  civil  actions,  and  the 
roles  by  which  the  sufficiency  of  the  pleadings  Is  to  be 
determined  are  those  prescribed  by  this  code.  En.  March 
U.  1872, 

Cal.Rep.Cit.  88,  397;  114,  476. 

Prac.  Act,  sec.  87.    En.  April  29,  1851. 
Cal.Rep.Clt.  9,  467 ;  9,  476 ;  16,  248 ;  24,  96. 

One  form  of  actions:  Ante,  sec.  807. 

Rules  of  pleading,  generally:  Post,  sees.  452  et  seq. 

§422.  What  pleadings  are  allowed.  The  only  pleadings 
allowed  on  the  part  of  the  plaintiff  are: 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer.    Bn.  March  11,  1872. 

CalJlep.Clt  66,  825;  114,  476. 

Prac.  Act,  sec.  88.    En.  April  29,  1851.    Am'd.  1855,  803; 

1860,  298;  1863,  578;  1866.  701. 

Cal.Rep.Ctt       1,174:       6.125;     84,    27;     84.    28;     88,686; 
89,  177 ;     77,  226. 


CHAPTER  n. 

THE    COMPLAINT. 

I  425.     Complaint,  first  pleading. 

I  426.     Complaint,  what  to  contain. 

§  427.    What  oauies  of  action  may  tM  joined. 

1425.  Complaint,  first  pleading.  The  first  pleading  on 
the  part  of  the  plaintiff  Is  the  complaint.  En.  March  11, 
1872. 

§420.  Complaint,  what  to  contain.  The  complaint 
must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and 
county  In  which  the  action  Is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  ai 
action.  In  ordinary  and  concise  language; 
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8.  A  demand  of  the  relief  which  the  pUdntlft  clainuu  If 
the  reoovery  of  money  or  damages  he  demanded^  the 
amount  thereof  must  be  stated.    Bn.  March  11, 1872. 

G&l.Rep.Cit.     79,  686;  124,    88.      Subd.  2  —  61.  645;     6S.  427; 
77,418:     81.121;     83,897;     98.     67;     94,174;     99,418; 
126, -684.      Subd.  8  — 99,  244. 

Prac.  Act,  sec.  39.    Bn.  April  29,  1851. 

C&LRep.Cit       1,    96;       7,261;     26,    89;     87,258;     87,308; 
40,  491. 

Title,  papers  defectively  entitled:  Post,  sec.  1046. 

Venue:  Ante,  sees.  392-400. 

Parties:  Ante,  sees.  867-390. 

Parties,  misjoinder  or  nonjoinder:  Poet,  sec.  430. 

Association  may  be  sued  under  common  name:  Ante, 
sec.  388. 

Intervention:  Ante,  sec.  387. 

Fictitious  names  for  defendants:   Post,  sec.  474. 

Abbreviations  and  numerals:  Ante,  sec  186. 

Construction  of  pleadings  to  be  liberal:  Post,  sec.  452. 

Errors  and  defects  to  be  disregarded:     Post,  sec.  475. 

Material  allegations  not  controverted  taken  as  true: 
Post,  sec.  462. 

Service  of  complaint:    Ante,  sec.  410. 

Several  causes  of  action,  uniting:    Post,  sec.  427. 

Pleading,  in  particular  cases:    See  Particular  Title. 

Amendment  of  pleadings:  Post,  sees.  472,  473;  of  com- 
plaint:     Post,  sec.  432. 

As  to  effect  of  setting  out  written  instrument,  if  its 
genuineness  is  not  denied  on  oath:    Post,  sees.  447-449. 

Variance:    Post,  sees.  469  et  seq. 

Gold  coin,  allegations  to  obtain  judgment  in:  Post,  sec 
667. 

Supplemental  complaint:  Post,  sec  464. 

Verification  of  pleadings:  Post,  sec  446. 

f427.  What  causes  of  action  may  be  Joined.  The 
plaintiff  may  unite  several  causes  of  action  in  the  same 
complaint,  where  they  all  arise  out  of: 

1.  Ck>ntracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  pwperty,  with  or 
without  damages  for  the  withholding  thereof,  or  for  waste 
committed  thereon,  and  the  rents  and  profits  of  the  same; 
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3.  Claims  to  recover  speclflc  personal  propertyp  with 
or  without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or 
by  operation  of  law; 

6.    Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial,  and  must 
be  separately  stated;  but  an  action  for  malicious  arrest  and 
prosecution,  or  either  of  them,  may  be  united  with  an  action 
for  either  an  injury  to  character  or  to  the  person.  En. 
March  11, 1872. 

Cal.Rep.Clt.  51,  491;  65,  488;  73,  190;  80,  824;  88,  400; 

90,  76 ;  96,  401 ;  96,  402 ;  100,  878 ;  102,  510 ;  105,  689 ; 

109,  209;  135,  560;  137,  649.  SuM.  1  —  88,  541;  92,  102; 

104,  640.  Subd.  2  —  65.  162;  72,  329.   SuM.  4  —  71,  188; 

71,  189;  126,  234. 

Prac.  Act,  sec.  64.    En.  April  29,  1851.    Am'd.  1865,' 196. 

Ca1.Rep.Cit.       1.  192;       8,  206;     15.  162;     22,  462;     28,  488; 
28,639;     81,496:     32,842;     36,283;     46,171;     60,  654 , 


CHAPTER  UL 

DEMURRER  TO  THE  COMPLAINT. 

f  430.    When  defendant  may  demor. 

i  431.    Demurrer  must  specify,  etc     May  be  taken  to  part.     May 

answer  and  demur  at  same  time. 
I  432.    What  proceedinffs  are  to  be'  bad  wben  complaint  amended. 
S  433.    Objection  not  appearing   on   complaint,  may  be   taken   by 

answer. 
8  434.     Objections,  wben  deemed  watved. 

1 430.  When  defendant  may  demur.  The  defendant  may 
demur  to  the  complaint  within  the  time  required  in  the 
fiummone  to  answer,  when  it  appears  upon  the  Xace  thereof, 
either: 

1.  That  the  court  has  no  Jurisdiction  of  the  person 
of  the  d'jfendant,  or  the  subject  of  the  action;  or, 

2*    That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

8.  t*hat  there  is  another  action  pending  between  the 
sameiparties  for  the  same  cause;  or. 
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4.  That  there  Is  a  defect  or  misjoinder  of  parties  plain- 
tiff or  defendant;  or, 

6.  That  several  causes  of  action  have  been  improperly 
united;  or,  ^^y^jr/u^ ^  ■  -ttAi^^^xti^  (/^ tjr} 

6.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligble,  or 
uncertain.    En.  March  11, 1872. 

Cal.Rep.Clt.     64.292;     76.    48;     77.811;     98.417:118.224; 

118,  239;  124.     88;  126.  Ill;  136.  614.      8ut>d.  2  —  66.     69. 

SuM.  4  —  96.  138;  110.  289;  110.  460.      Subd.  6  —  90.     76; 

102.  609;  110.  487.      Subd.  6  —  68.     69.^  Subd.  7  —  82.  212; 

87,  468:  121,  171;  123,    88;  137,  163.^ 

Prac.  Act,  sec.  40.  En.  April  29, 1851.  Am'd.  1859, 1S9. 

Cal.Rep.Clt.       1,174;       1,896;       4.313;       6.166;       7.334; 
8.369;       8,617;       8,690;     26,     89;     82,119;     82,342; 
43,  184. 

General  and  special  demurrer:  See  sec.  431,  infra. 
Demurring  and  answering  at   same  time:  Post,   sees. 
431,  Al. 
Serving  demurrer:  Post,  sec.  465. 
Judgment  on  demurrer:  Post,  sec.  636. 
Demurrer  is  an  appearance:  Post,  sec.  1014. 
Waiving  objections  by  not  demurring:  Post.  sec.  424. 

%  431.  Demurrer  must  specify,  etc.  May  be  taken  to 
part.  May  answer  and  demur  at  same  time.  The  de- 
murrer must  distinctly  specify  the  grounds  upon  which  any 
of  the  objections  to  the  complaint  are  taken.  Unless  It 
do  so,  it  may  be  disregarded.  It  may  be  taken  to  the 
whole  complaint  or  to  any  of  the  causes  of  action  stated 
therein,  or  the  defendant  may  demur  and  answer  at  the 
same  time.    En.  March  11, 1872. 

Cal.Rep.Cit  96,  488;  118,  420;  133,  810. 

Prac.  Act,  sec.  41.    Bn.  April  29,  1851. 

Cal.Rep.Clt  26,  89;  26.  90;  26.  91;  26.  92;  26,  164;  80,  678. 

Prac.  Act,  sec.  42.    En.  April  29,  1851. 
Cal.Rep.Clt  1.  174;  88,  641. 

f  432.  What  proceedings  are  to  be  had  when  ooWiptaInt 
amended.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  may,  in  itfe  dis- 
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cretion^  require  the  complaint,  as  amended,  to  be  filed* 
and  a  copy  of  the  amendments,  or  amended  complaint, 
must  be  served  upon  the  defendants  affected  thereby.  The 
defendant  must  answer  the  amendments  or  the  complaint, 
as  amended,  within  ten  days  after  service  thereof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    En.  March  11,  1872.    Atn'd.  1880,  2. 

Cal.Rep.Cit.     68.    46 ;     68.    94 ;     60,  295 ;     60,  406 ;     72,    88 ; 
90,    61;     99,  206;     99.  206;  137.  676. 

Prac.  Act,  sec.  43.  En.  April  29,  1S51.  Am'd.  1854,  60; 
1855, 196. 

Cal.Rep.Clt.  1,  174 ;  1.  896. 

Amendment — ^generally:  Post,  sees.  472,  473. 

$  433.  Objection  not  appearing  on  complaint,  may  be 
talcen  by  answer.  When  any  of  the  matters  enumerated  In 
section  430  do  not  appear  upon  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer.    En.  March  11, 1872. 

Cal.R6p.Cit.     60,406;     66.617;     87.460;     92,    88;     96,188; 
110,  460;  121.  671;  130,  620. 

Prac.  Act,  sec  44.    En.  April  29,  1851. 

Cal.Rep.Clt.       1.176;       1.896;       4.313;       6.166;       7.884; 
8,690;     26,    89;     25.    91;     81,420;     86.126;     47,221. 

(  434.  Objections,  when  deemed  waived.  If  no  objection 
be  taken,  either  by  demurrer  or  answer,  the  defendant  must 
be  deemed  to  have  waived  the  same,  excepting  only  the 
objection  to  the  jurisdiction  of  the  court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.    En.  March  11, 1872. 


66.  59 ;  69,  157 ;  70.  78<  70,  405 ; 

78,  256 ;  82,  626 ;  92.  88 ;  95,  133  ; 
101,  641;  103,  445;  110,  289;  110,  337; 
121,  571 ;  124,  130 ;  134,  412 ;  136,  614 ; 


Cal.Rep.Cit  69,  616 

74.163;  77.892 

95.  679 ;  96.  611 
110,  460 ;  110,  487 
187,  306. 

Prac.  Act,  sec.  45.    En.  April  29,  1851. 

Cal.Rep.Clt.       1,195;       1.372;       4,313;       7,334;       8.517; 
8.  690 ;     21.  636 ;     22,  639  ;     26.    88 ;     26,    90 ;     80,  673 ; 
81,420;     82,842;     83,666;     86,126. 


Code  CiT.  Proc.~14. 


i 


|i87  THB   ANSWER.  168 

CHAPTBR  IV. 

THB  ANSWER. 

487.  Answer,  wbat  to  oontaln. 

488.  When  counterclaim  majr  be  set  vp. 

489.  When  defendant  omits  to  set  up  counterclaim. 

440.  Counterclaim  not  barred  by  death  or  assignment. 

441.  Answer  may  contain  several  grounds  of  defense. 
Defendant  may  answer  part  and  demur  to  part  of  com- 

plaint. 
I  442.     Cross-complaint 

§437.    Answer,  what  to  contain.    The  answer  of  the 
defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  defense 
or  counterclaim.  If  the  complaint  be  verified,  the  denial 
of  each  allegation  controverted  must  be  specific,  and  be 
made  positively,  or  according  to  the  information  and  be- 
lief of  the  defendant  If  the  defendant  has  no  information 
or  belief  upon  the  subject  sufficient  to  enable  him  to 
answer  an  allegation  of  the  complaint,  he  may  so  state  in 
his  answer,  and  place  his  denial  on  that  ground.  If  the 
complaint  be  not  verified,  a  general  denial  is  sufficient, 
but  only  puts  in  issue  the  material  allegations  of  the 
complaint    En.  March  11,  1872.    Am'd.  1873-4,  800. 


Cal.Rep.Clt  65.  824 

100.  488 ;  118,  433 

98.  87  ;  100,  486 

128,  828:  132.  11 


65.  885 
119.  472 
118,  690 
133,  71 


92,180;  94.174;  98.646; 
129.  60.  Subd.  2^89,  445; 
119.  471 ;  121,  271 ;  126,  298 ; 
188.  722. 


Prac.  Act,  sec.  46.  En.  April  29,  1861.  Am'd.  1854,  60; 

1860,  298;  1862,  562;  1866,  702. 

Cal.Rep.C1i.   6,  200 ;   8.  149 
14; 


18.  314;  19.  668 
82.  629  ;  S3.  211 


21,  435 
85,  280 


8.  869 : 

9,    88; 

9.    62; 

25.     89 ; 

26.  806 ; 

27,  871; 

88,  686 ; 

89.  177. 

Pleas  in  abatement:   See  ante,  sec.  480. 

Amendment:  Ante,  sees.  472,  473. 

Appearance,  answering  is:  Post,  sec.  1014. 

Counterclaim:  Post,  sees.  488-441. 

Cross-complaint:  Post,  sec.  442. 

Death  of  party:  Ante,  sec.  385. 

Disability  of  party:  Ante,  sec.  385. 

Errors  and  defects  to  be  disregarded:  Post,  sec.  475. 


t 
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Gold  coin,  etc,  allegations  as  to  money  being  payable  in» 
should  be  denied:  Post,  sec  667. 

Striking  out:  Post,  sec.  453. 

Supplemental  answer:   Post,  sec  464. 

'Xlme  to  answer — extension  of:  Post,  sec  1054. 

Writing— Setting  forth  in  answer,  effect  of:  Post,  sees. 
448,  449. 

Particular  actions,  answers   in:  See   Particular   Title. 

1 438.  When  counterclaim  may  be  set  up.  The  counter- 
claim mentioned  in  the  last  section  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  Judgment  might  be  had  in  the  action^ 
and  arismg  out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action.    En.  March  11,  1872. 

CaI.Rep.Clt  61,640;  67.647;  66.824;  66,826;  69,618; 


TO.  112 
104,  186 
118,  472 

68,  82 
126.  48 

68,  864 
120,  28 


72,226;  72.227;  87,266;  96,  91;  101.  290; 
107.  67 ;  110,  264 ;  110.  266 ;  118,  440 ;  116,  96 ; 

119.  474;  126.  293;  126.  296;  132.  161.  SuM.  1— 
67,  690;  70.  113;  100.  84;  110.  263;  120,  418; 

129.  479;  136.  40;  137.  338.   Subd.  2—51.  226; 
64.  274;  64.  491;  101,  649;  118,  837;  119,  471; 

120.  418;  126.  49;  126.  293. 


Prac.  Act,  sec  47.    En.  April  29,  1851.    Am'd.  1860,  299. 

CaI.Rep.Clt.       8.406;     19.658;     80,262;     86,280;     89,177; 
89,178:     89,892;     60,664. 

Dismissing  action  where  counterclaim:  Post,  sec.  581. 
Omission  to  set  up  counterclaim  prevents  future  action 
thereon:  Post,   sec.    489. 
.Compensated,  cross-demands  deemed:   Post,  sec  440. 

1 439.  When  defendant  omits  to  set  up  counterclaim.  If 
the  defendant  omit  to  set  up  a  counterclaim  in  the  cases 
mentioned  in  the  first  subdivision  of  the  last  section,  neith- 
er he  nor  his  assignee  can  afterward  maintain  an  action 
against  the  plaintiff  therefo^.    En.  March  11, 1872. 

CaLRep.Cit.  68,  611;  129,  479;  136,  41.     Subd.  8.— 130,  620. 

1 440.  Counterclaim  not  (sarred  by  death  or  assignment. 
When  cross-demands  have  existed  between  persons  under 
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such  circumBtanceB  that,  If  one  had  brought  an  action 
against  the  other,  a  counterclaim  could  have  been  set  up, 
the  twoldemands  shall  be  deemed  compensated,  bo  ter  as 
they  equfil  each  other,  and  neither  can  be  deprired  of  the 
benefit  thereof  by  the  assignment  or  death  of  the  other. 
En.  March  11, 1872.    Am'd.  1873-4,  300. 

CaLRepCIt.     43.  146;     65,  324;  107,     62;  107,     67;  110,  266; 
118,  ^41;  119,  474;  126,  293;  126.  295;  136.  628.. 

Prac.  Act,  sec.  48.    En.  April  29,  1851. 


§  441.  Answer  may  contain  several  grounds  of  defense* 
Defendant  may  answer  part  and  demur  to  part  of  complaint. 
The  defendant  may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  he  may  have.  They  must  be  separate- 
ly stated,  and  the  several  defenses  must  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in  a  manner 
by  which  they  may  be  intelligibly  distinguished.  The  de- 
fendant may  also  answer  one  or  more  of  the  several  causes 
of  action  stated  in  the  complaint,  and  demur  to  the  residue. 
En.  March  11,  1872. 

Cal.Rep.CIt.  92,  180;  116,  816;  121,  171;  121.  417;  129,  651. 

Prac.  Act,  sec.  49.    En.  April  29, 1851. 

Cal.Rep.Cit.  22.  677;  28,  387;  43.  268. 

§  442.  Cross-complaint.  Whenever  the  defendant  seeks 
affirmative  relief  against  any  party,  relating  to  or  depending 
upon  the  contract  or  transaction  upon  which  the  action  is 
brought,  or  affecting  the  property  to  which  the  action  re- 
lates, he  may,  in  addition  to  his  answer,  file  at  the  same 
time,  or  by  permission  of  the  court  subsequently,  a  cross- 
complaint.  The  cross-complaint  must  be  served  upon  the 
parties  affected  thereby,  and  such  parties  may  demur  or 
answer  thereto  as  to  the  original  complaint.  En.  Stats. 
1873-4,  301. 


Cal.Rep.Clt  67,  589;  67.  593 

68,  280 ;  69,  618 ;  69.  619 

82.  416  ;  88.  599 ;  84,  587 

91,  554 ;  109,  110 ;  110.  152 

122,  249  :  125.  660 ;  126.  60 

127.  617  ;  127.  621 ;  130.  44 

136.  535;  138,  317. 

Original  complaint:  Sees.  426,  427. 

Dismissing  action,  where  cross-complaint:  Post,  sec.  681. 


;    57, 

647; 

;    71. 

149; 

;    84, 

589; 

:  112. 

651; 

;  126, 

818; 

:  135, 

44; 

68,  289;  64,  514; 

74.4921  81.188; 

87,  153 ;  87,  264 ; 

120.    57;  120,     68; 

126.  694;  127,  616; 

136,  315;  136,  509; 
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CHAPTER  V. 

DEMURRER  TO  ANSWER. 

f  448.    When  plaintiff  may  demur  to  answer. 
I  444.     Grounds  of  demurrer. 

§  443.  When  plaintiff  may  demur  to  answer.  Tlie  plain- 
tiff may,  within  the  same  length  of  time  after  seirice  of  the 
answer  as  the  defendant  is  allowed  to  answer  after  service 
of  summons,  demur  to  the  answer  of  the  defendant,  or  to 
one  or  more  of  the  several  defenses  or  counterclaims  set  up 
in  the  answer.    En.  March  11,  1872.    Am'd.  1873-4,  801. 

Cal.Rep.Cit  109,  443;  110,  162;  119.  529. 

Prac.  Act,  sec.  50.  En.  April  29,  1851.  Am'd.  1854,  60; 
1860,  299;  1862,  562;  1866,  702. 

Oal.Rep.Cit.  18,  8S7 ;  28.  297 ;  80,  564 ;  84,  161 ;  38,  585 ; 
98,  417. 

Demurrer  to  complaint:  Ante,  sec.  430. 
Service  of  demurrer:  Post,  sec.  465. 
Time  to  demur,  extending:  Post,  sec.  1054. 
Time  to  answer  when  demurrer  overruled  begins  to  run 
from  service  of  notice  of  decision:  Post,  sec.  476. 

§  444.  Grounds  of  demurrer.  The  demurrer  may  be  taken 
upon  one  or  more  of  the  following  grounds: 

1.  That  several  causes  of  counterclaim  have  been  im- 
properly Joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim; 

8.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain.   En.  March  11,  1872. 

C&l.Rep.Clt.  68.  849:  87,  406;  119,  629., 

Grounds  of  demurrer:  Ante,  sec.  430. 
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CHAPTER  YL 

VERIFICATION  OF  PLEADINGS. 

I  446.    Verification  of  pleadings. 

I  447.  Copy  of  written  Instrument  contained  in  complaint  ad- 
mitted, unless  answer  Is  verified. 

I  448.  When  defense  is  founded  on  written  l9Btrument  set  out  in 
answer,  its  execution  admitted,  unless  denied  by  plaintiff, 
under  oath. 

I  448.    Exceptions  to  rules  prescribed  by  two  preceding  sections. 

1446.  Verification  of  ploadlngi.  Every  pleading  must 
be  subscribed  by  the  party  or  Ms  attorney;  and  when  the 
complaint  Is  veiifled,  or  when  the  state,  or  any  officer  of 
the  state,  in  his  official  capacity,  is  plaintiff,  the  answer 
must  be  verified,  unless  an  admission  of  the  truth  of  the 
complaint  might  subject  the  party  to  a  criminal  prosecu- 
tion, or,  unless  an  officer  of  the  state,  in  his  official  capa- 
city, is  defendant.  In  all  cases  of  a  verification  of  a 
pleading,  the  affidavit  of  the  party  must  state  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  or  belief,  and 
as  to  those  matters  that  he  believes  it  to  be  true;  and 
where  a  pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county,  where 
the  attorney  resides,  or  from  some  cause  unable  to  verify 
it,  or  the  facts  are  within  the  knowledge  of  his  attorney  or 
other  person  verifying  the  same.  When  the  pleading  Is 
verified  by  the  attorney,  or  any  other  person  except  one  of 
the  parties,  he  must  set  forth  In  the  affidavit  the  reasons 
why  it  ^s  not  made  by  one  of  the  parties.  When  a  corporar 
tion  is  a  party,  the  verification  may  be  made  by  any  officer 
thereof.    Bn.  March  11, 1872. 

Cal.Rep.Cit.  62,  182 ;  68,  40 ;  68.  41 ;  60,  875 ;  66,  887  ; 

66,888;  68,410;  72,  88;  78.121;  80,  60;  88,662; 

88,  38 ;  106.  678  ;  113,  171 ;  114.  476 ;  124,  116  ;  128,  828 ; 

128,  684;  138,  168;  138,  447. 

Prac.  Act,  sec.  51.  Bn.  April  29,  1851.  Am'd.  I860,  299; 
1862.  562. 

Cal.Rep.Cit.  8,  423. 

Prac.  Act,  sec.  52.    Bn.  April  29,  1851.    Am'd.  1860,  299; 
1862,  562. 

CaLRep.Cit.  9,  428. 

Prac.  Act,  sec.  56.    Bn.  April  29,  1851. 

Cal.Rep.Cit.  19.  34;  19,  89;  88.  211. 
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Attorneys'  power  to  bind  client:  Ante,  sec.  283. 
Verifying  accusation  for  disbarring  attorney:   See  sec 
291,  ante. 

1447.  Copy  of  written  Instrument  contained  In  com- 
plaint admitted,  unless  answer  is  verified.  Wben  an  action 
is  brought  upon  a  written  instrument,  and  tbe  complaint 
contains  a  copy  of  such  instrument,  or  a  copy  is  annexed 
thereto,  the  genuineness  and  due  execution  of  such  instru- 
ment  are  deemed  admitted,  unless  the  answer  denying  the 
same  be  Terifled.    Bn.  March  11,  1872. 

CaI.Rep.Cit.     71,  394 ;     78.  411 ;     74.  411 ;     80,  618 ;     82,  605 ; 
82,  506;  127,    29;  128,  828;  130,  103;  135,  677. 

Prac.  Act,  sec.  63.    En.  April  29, 1861. 
CalJtep.Clt.  6,  7;  32.  88. 

1 448.  When  defense  is  founded  on  written  Instrument 
set  out  In  answer,  Its  execution  admitted,  unless  denied  by 
plaintiff,  under  oath.  When  the  defense  to  an  action  is 
founded  on  a  written  instrument,  and  a  copy  thereof  is 
contained  in  the  answer,  or  is  annexed  thereto,  the  genuine- 
ness and  due  execution  of  such  instrument  are  deemed 
admitted  unless  the  plaintiff  file  with  the  clerk,  within  ten 
days  after  receiving  a  copy  of  the  answer,  an  affidavit 
denying  the  same,  and  serve  a  copy  thereof  on  the  defend- 
ant   En.  March  11,  1872.    Am'd.  1873-4,  301. 

Cal.Rep.Clt.  60,630;  66,  A;  73.276;  80,  613;  104,  681; 
108.  361 ;  108,  862 ;  110,  200 ;  110.  203 ;  119.  431 ;  119,  482 ; 
122,  670;  122,  676;  126,  199;  128,  424;  186.  677. 

Prac.  Act,  sec.  64.    En.  April  29,  1861.    Am'd.  1860,  299; 
1862,  562;  1866,  702. 
Cal.Rep.Clt.  49,  40. 

1 449.  Exceptions  to  rules  prescribed  by  two  preceding 
sections.  But  the  execution  of  the  instrument  mentioned  in 
the  two  preceding  sections  is  not  deemed  admitted  by  a 
failure  to  deny  the  same  under  oath,  if  the  party  desiring 
to  controvert  the  same  is,  upon  demand,  refused  an  inspec- 
tion of  the  original.  Such  demand  must  be  in  writing, 
served  by  copy,  upon  the  adverse  party  or  his  attorney,  and 
filed  with  the  papers  in  the  case.  Bn.  March  11, 1872.  Am'd. 
1880,  IIL 

Inspection  of  writings,  order  for:  Post,  sec.  1000. 
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CHAPTER  VIL 

OBNBRAL  RULES  OF   PLBADINQ. 

fi  462.  Pleadings  to  be  liberally  oonstrued. 

I  468.  Sham  and  irrelevant  answers,  ftc,  may  be  stricken  out. 

S  454.  How  to  state  an  account  in  pleadings. 

9  456.  Description  of  real  property  in  a  pleading. 

}  456.  Judgments,  bow  pleaded. 

9  457.  Conditions  precedent,  how  to  be  pleaded. 

9  458.  Statute  of  limiUtions,  how  pleaded. 

459.  Private  statutes,  how  pleaded. 

460.  Libel  and  slander,  how  stated  in  complaint. 
9  461.  Answer  in  such  cases. 
9  462.  Allegations  not  denied,  when  to  be  deemed  true.     When  to 

be  deemed   controverted. 
9  463.     A  material  allegation  defined. 
I  464.     Supplemental  complaint  and  answer. 
9  466.    Pleadings  subsequent  to  complaint  must  be  filed  and  senred. 

§  452.  Ploadings  to  bo  liberally  conttrued.  In  the  con- 
struction of  a  pleading,  for  the  purpose  of  determining  Its 
effect.  Its  allegations  must  be  liberally  construed,  with  a 
view  to  substantial  Justice  between  the  parties.  En.  March 
11.  1872. 

CaI.Rep.Cit     66.    90;     88,  Iff^;  108,  286;  105,  257;  180,  496; 
136,     48;  136,     71. 

Prac.  Act,  sec.  70.    En.  April  29, 1861. 

Cal.Rep.Cit.  28,  680;  28.  683;  82,  192;  89,  175. 

I  453.  Sham  and  Irrelevant  answers,  etc.,  may  be  strlck> 
en  out.  Sham  and  Irrelevant  answers,  and  Irrelevant  and 
redundant  matter  Inserted  In  a  pleading,  may  be  stricken 
out,  upon  such  terms  as  the  court  may,  In  Its  discretion^ 
Impose.    En.  March  11,  1872. 

Cal.Rep.CIt.     53.259;     67,287;     65,342;     98,417;     98.418; 
100,  483;  112.  178. 

Prac.  Act,  sec.  57.    En.  April  29,  1851. 
Cal.Rep.Cit.  8,  369;  80,  564. 

§  454.  How  to  state  an  account  In  pleadln0S.  It  Is  not 
necessary  for  a  party  to  set  forth  In  a  pleading  the  Items 
of  an  account  therein  alleged,  but  he  must  deliver  to  the  i 

adverse  party,  within  five  days  after  a  demand  thereof  In 
writing,  a  copy  of  the  account,  or  be  precluded  from  glving^ 
evidence  thereof.    The  court  or  Judge  thereof  may  order  & 
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further  account  when  the  one  delivered  is  too  general  or  is 
defective  in  any  i>articular.  En.  March  11.  1872.  Am'd. 
1880,  2. 

Cal.Rtp.Cit.     70,662;  74,    64;  74,    78;     74,    76;     74,    77; 

77,186;     77,418;  82.161;  84.182;     84,184;     90,486; 

96,  671;     97.    68;  108,  666;  104,  466;  110,  692;  114,    88; 
123.    87;  186.  407. 

Prac.  Act,  sec.  66.    Bn.  April  29. 1861. 
CalJtep.Cit.  17,  281. 

f  455.  Deacriptlon  of  real  property  in  a  pleading.  In  an 
action  for  the  recovery  of  real  property,  it  must  be 
described  in  the  complaint  with  such  certainty  as  to  enable 
an  officer  upon  execution  to  identify  it.    En.  March  11, 1872. 

Prac.  Act.  sec.  68.    Bn.  April  29,  1851. 

CaI.R«p.Cit.  6,  166;  80.  666. 

f  466.  Judgments,  how  pleaded.  In  pleading  a  Judgment, 
or  other  determination  of  a  court,  officer,  or  board,  it  is  not 
necessary  to  state  the  facts  conferring  Jurisdiction,  but  such 
Judgment  or  determination  may  be  stated  to  have  been  duly 
given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  must  establish  on  the  trial  the  facts  con- 
ferring Jurisdiction.    Bn.  March  11, 1872. 

67,891;     69,461;     65.284; 


CalJtap.Clt.     47,  612 ;  62.  410 

66,424;     71,269;  77.189 

97.       9 ;     99.  216  ;  118,  420 

126,  466:  127,  680;  128,  397 


90.  369 ;  92,  336 ;  98.  110 ; 
118.  682;  121.  28;  124,  18; 
138,  280. 


Prac.  Act,  sec.  59.    En.  April  29,  1851. 
Cal Jlep.Clt.  86,  448 ;  88.  601 ;  93.  110. 

Judgment  as  an  estoppel:  See  post,  sec.  1908. 

f467.  Conditlona  precedent,  how  to  be  pleaded.  In 
pleading  the  performance  of  conditions  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  showing  such 
performance,  but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part,  and  if  such 
allegations  be  controverted,  the  party  pleading  must  estab- 
lish, on  the  trial,  the  facts  showing  such  performance. 
Bn.  March  11, 1872. 

Cal.R«p.Clt.     66.678;     76,688;     76,     41;     78,184;     78,186; 
87,498;     88,  174;  123,     91;  183.     31. 

Prac.  Act,  sec.  60.    Bn.  April  29, 1851. 

C8l.Rep.Ctt.  6.  263;  26.  808;  85.  448;  86.  177;  47.  481. 

Conditions  precedent:  See  Civ.  Code,  sees.  1436  et  sea* 
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1458.  Statute  of  limitations,  how  pleaded.  In  pleading 
the  statute  of  limitations,  it  Is  not  necessary  to  state  the 
facts  showing  the  defense,  but  it  may  be  stated  generally 
that  the  cause  of  action  is  barred  by  the  provisions  of  sec- 
tion   (giving  the  number  of  the  section  and  subdivision 

thereof,  if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil 
Procedure;  and  if  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts  show- 
ing that  the  cause  of  action  is  so  barred.  En.  March  11, 
1872. 

Cal.Rep.Cit.     66,  381 ;     68.  361 ;     68.  352 ;     72,     76 ;     72,  600  ; 
73,  421;     95.  194;  116,    69;  120.  162;  124.  449;  135.  610. 

1 459.  Private  etatutet,  how  pleaded.  In  pleading  a  pri- 
vate statute,  or  a  right  derived  therefrom,  it  is  sufficient  to 
refer  to  such  statute  by  its  title  and  the  day  of  its  passage. 
En.  March  11,  1872.    . 

Cal.Rep.Clt.  95,  315 ;  126,  229. 

Prac.  Act,  sec.  61.    En.  April  29,  1851. 

Cal.Rep.Clt.  1.  174;  1,  177. 

§  460.  Libel  and  slander,  how  stated  In  complaint.  In  an 
action  for  libel  or  slander,  it  is  not  necessary  to  state  in 
the  complaint  any  extrinsic  facts  for  the  purpose  of  show- 
ing the  application  to  the  plaintlfT  of  the  defamatory  matter 
out  of  which  the  cause  of  action  arose;  but  it  is  sufficient 
to  state,  generally,  that  the  same  was  published  or  spoken 
concerning  the  plaintiff;  and  If  such  allegation  be  con- 
troverted, the  plaintifP  must  establish,  on  the  trial,  that  it 
was  so  published  or  spoken.    En.  March  11,  1872. 

Cal.Rep.Clt.     67,678;     66,678;     66.679;     93,     64;     93.    67; 
93,    73;  122.    61;  182,  226. 

Prac.  Act,  sec.  62.    Bn.  April  29,  1851. 

Cal.Rep.Clt.  1,  159;  1.  196. 

Libel  and  slander:  See  Civ.  Code,  sees.  44  et  seq. 

1 461.  Answer  In  such  cases.  In  the  actions  mentioned 
in  the  last  section,  the  defendant  may,  in  his  answer,  allege 
both  the  truth  of  the  matter  charged  as  defamatory,  and 
any  mitigating  circumstances,  to  reduce  the  amount  of 
damages;  and  whether  he  prove  the  justification  or  not,  ho 
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may  give  in  evldenoe  the  mitigating  circumstances.    Bm 
March  11, 1^72. 

Cal.Rep.Cit.  82,  628;  107,  269. 

Prac.  Act  sec.  63.    Bn.  April  29, 1851. 

Cal.Rep.Clt.  1,  196;  9,  636;  47,  268. 

Libel  and  slander:  See  CIt.  Code,  sees.  44  et  seq. 

f  462.  Aflegatlons  not  denied,  when  to  be  deemed  true. 
When  to  be  deemed  controverted.  Eivery  material  allega- 
tion of  the  complaint,  not  controverted  by  the  answer,  must, 
for  the  purposes  of  the  action,  be  taken  as  true;  the 
statement  of  any  new  matter  In  the  answer,  in  avoidance  or 
constituting  a  defense  or  counterclaim,  must,  on  the  trial, 
be  deemed  controverted  by  the  opposite  party.  En.  March 
11, 1872. 


Cal.Rep.Cit. 
84,  204 
104,  581 
119.  528 
122.  675 
131,  10 


66.  873  ;  67.  689 
88.  227  ;  89.  344 
107,  432 ;  117,  240 
119.  529 ;  119.  530 
124.  215 ;  126.  489 
132,  11;  132.  291. 


;    66. 

422: 

82, 

95; 

;    92. 

562 

;    94, 

543; 

;  119, 

431, 

;  119. 

432; 

;  120. 

162 

;  122, 

570; 

;  127, 

641, 

;  128, 

425; 

82,  678 ; 

97,  346; 
119,  433 ; 
122,  671 ; 
128.  420; 


Prac.  Act,  sec.  65.  En.  April  29,  1851.  Am'd.  1854,  60; 
1860,  800;  1861,  494;  1862,  563;  1866,  703. 


Cal.Rep.Clt. 
14,  609 ; 
31,  195 ; 


6,  200 : 

7,  262 ; 

18.  314 ; 

19,     34; 

32.  456; 

36.    29 ; 

9.  62 ;  8.  149 ;  14.  93 ; 
21.  350  ;  25,  197  ;  28.  244 ; 
38.  585;  39.  177;  39.  269. 


Cross-complaint  must  be  replied  to:  See  ante,  sec.  442. 
Answer:  See,  generally,  ante,  sec.  437. 
Material  allegations:  Post,  sec.  463. 

I  463.  A  material  allegation  defined.  A  material  allega- 
tion in  a  pleading  is  one  essential  to  the  claim  or  defense, 
and  which  could  not  be  stricken  from  the  pleading  without 
leaving  it  Insufficient.    En.  March  11, 1872. 

Cal.Rep.Clt.  84,  418. 

Prac.  Act,  sec.  66.    En.  April  29,  1851. 

CalJlep.Clt.  9,  600;  21,  850;  32.  466;  122,  164.- 

Immaterial  allegations  need  not  be  answered:  See  sec. 
462. 

1 464.  Supplemental  complaint  and  answer.  The  plalntltt 
and  defendant,  respectively,  may  be  allowed,  on  motion,  to 
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make  a  sapplemental  complaint  or  answer,  alleging  facta 
material  to  the  case  occurrfnpr  after  the  former  complaint 
or  answer.    En.  March  11,  1872. 

Cal.Rep.Cit.  64,  604;  60,  249;  98,  837;  102,  628;  109, 121; 
127,  683. 

Prac.  Act,  sec.  67.  Bn.  April  29,  1861.  Am'd.  1864,  60; 
1860,  300;  1862,  563;  1866,  703. 

Cal.Rep.Cit.   1,  IT^^:  12,489;  25,687;  28,672;  88,601; 
86,110;  88,641. 

Amendments  to  pleadings:  Post,  sees.  472,  473. 

§  465.  Pieadinga  aubsequent  to  complaint  mutt  be  filed 
and  served.  All  pleadings  subsequent  to  the  complaint 
must  be  filed  with  the  clerk,  and  copies  thereof  served 
upon  the  adverse  party  or  his  attorney.  En.  March  11, 1872. 
Am'd.  1873-4,  301. 

Cal.Rep.Cit.  60,  296;  67,  482;  114,  476;  186,  868., 

Service  of  papers:  Sees.  1011  et  seq. 
Amendment  of  pleadings,  service  of:     Post,  sees.  472; 
ante,  432. 
E«xtendlng  time  to  serve  papers:  See  post,  sec.  1054. 


CHAPTER  VIIL 

VARIANCK-MISTAKBS     IN    PLEADINGS     AND    AMENDMENTS. 

S  469.     Material  variances,  how  provided  foi. 

t470.     Immaterial  variance,  how  provided  for. 
471.     What  not  to  be  deemed  a  variance. 
472.     Amendments  of  course,  and  effect  of  demurrer. 
I  473.     Amendments  by  the   court.     Enlarging  time  to  plead  and 

relieving  from  judgments,  etc. 
I  474.     Suing  a  party  by  a  fictitious  name,  when  allowed. 
i  476.     No   error  or  defect  to  be   regarded  unless   it  affects   sub- 
stantial rights. 
i  476.     Time  to  amend  or  answer,  running  of. 

%  469.  Material  variancet,  how  provided  for.  No  variance 
between  the  allegation  in  a  pleading  and  the  proof  is  to  be 
deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  It  appears  that  a  party  has  been 
so  misled,  the  court  may  order  the  pleading  to  be  amended* 
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upon  snch  terms  aa  may  be  Just   En.  March  11, 1872.   Am'd. 
1873-4,  802. 


Cal.Rep.Cit.  64,  441 

76,  862;  90.  261 

114,  348 ;  116,  832 

121,  172 ;  132,  401 

136.    72. 


69,  676 ;     65,  526  ;     72,  667  ;     74,  297 ; 

94,  94 ;  96,  478 ;  98,  113  ;  102,  687 ; 
116.  880;  116.  559;  119.  380;  120,  69; 
134,  418 ;  135.    48 ;  135.    87 ;  135.  568 ; 


Prac.  Act,  sec.  579.     Kn.  April  29,  1851. 
CaI.Rep.Clt.  31.  886. 

Immaterial  variance:  Post,  sec.  470. 
Variance  and  failure  of  proof:  Post,  sec.  471. 
Immaterial  errors,  generally:  See  post,  sec.  476. 

1470.  Immaterial  variance,  how  provided  for.  Where 
the  Tarlance  Is  not  material,  as  provided  in  the  last  section, 
the  com't  may  direct  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amendment,  without 
costs.    En.  March  11,  1872. 

Cal.Rep.Cit.  67,886;  69,  67B;  65,620;  75,362;  86.608; 
106.  162;  116,  669;  121,  172;  121.  198;  130.  274;  132.  423; 
182.  427. 

Variance,  material:  Ante,  sec.  469;  fatal:  Post,  sec.  471. 

S  471.  What  not  to  be  deemed  a  variance.  Where,  how- 
ever, the  allegation  of  the  claim  or  defense  to  which  the 
proof  is  directed.  Is  unproved,  not  in  some  particular  or 
particulars  only,  but  in  Its  general  scope  and  meaning,  It  is 
not  to  be  deemed  a  case  of  variance,  within  the  last  two  sec- 
tions, but  a  failure  of  proof.    Bn.  March  11,  1872. 

CalJtep.Oit.  59,  576;  69.  87;  121,  172;  182,  428;  182,  427. 

Proof  generally:  Post,  sees.  1824,  1869. 

Proof,  failure  of— dismisBal  for:  Post,  sec.  581,  subd.  5. 

§472.  Amendments  of  coursst  and  effect  of  demurrer. 
Any  pleading  may  be  amended  once  by  the  party  of  course, 
and  without  costs,  at  any  time  before  answer  or  demurrer 
filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of 
law  thereon,  by  filing  the  same  as  an^ended,  and  serving  a 
copy  on  the  adverse  party,  who  may  have  ten  days  there- 
after in  which  to  answer  or  demur  to  the  amended  pleading. 
A  demurrer  is  not  waived  by  filing  an  answer  at  the 
same  time;  and  when  the  demurrer  to  a  complaint  is  over^ 
Code  Civ.  Proc.^15. 
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ruled,  and  there  is  no  answer  filed,  the  court  may,  upon 
such  terms  as  may  be  Just,  allow  an  answer  to  be  filed.  If 
a  demurrer  to  the  answer  be  overruled,  the  facts  alleged 
in  the  answer  must  be  considered  as  denied  to  the  extent 
mentioned  in  section  462.  En.  March  11,  1872.  Am'd. 
1873-4,  302. 

Cal.Rep.Cit.     63.294;     65,616;     68,     94;     68,     97;     68,616: 
72,521;     84,218;     86,899;     86,  605 ;  106.    60 ;  109,    72; 
109,  121;  119,     72;  119,  108;  119,  304;  119,  413;  132,  423; 
132,  424;  132.  427;  135,  480. 

Complaint,  amended — filing:  Sec.  432. 
Answer  no  waiver  of  demurrer:  Ante,  sec.  431. 

1473.  Amendmentt  by  the  court.  Enlarging  time  to 
plead  and  relieving  from  Judgments,  etc.  The  court  may, 
in  furtherance  of  Justice,  and  on  such  terms  as  may  be 
proper,  allow  a  party  to  amend  any  pleading  or  proceeding 
by  adding  or  striking  out  the  name  of  any  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect;  and  may,  upon  like  terms,  enlarge  the 
time  for  answer  or  demurrer.  The  court  may  likewise, 
in  its  discretion,  after  notice  to  the  adverse  party,  ««llow, 
upon  such  terms  as  may  be  Just,  an  amendment  to  any 
pleading  or  proceeding  in  other  particulars;  and  may  upon 
like  terms  allow  an  answer  to  be  made  after  the  time 
limited  by  this  code;  and  may,  also,  upon  such  terms  as  may 
be  Just,  relieve  a  party  or  his  legal  representative  from  a 
judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect;  provided,  that  application  therefor  be  made  within 
a  reasonable  time,  but  in  no  case  exceeding  six  months 
after  such  Judgment,  order,  or  proceeding  was  taken. 
When  from  any  cause  the  summons  in  an  action  has  not 
been  personally  served  on  the  defendant,  the  court  may 
allow,  on  such  terms  as  may  be  Just,  such  defendant  or 
his  legal  representative,  at  any  time  within  one  year  after 
the  rendition  of  any  Judgment  in  such  action,  to  answer 
to  the  merits  of  the  original  action.  When,  in  an  action  to 
recover  the  possession  of  personal  property,  the  person 
making  any  affidavit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sure- 
ties on  any  bcmd  or  undertaking,  is  sued  for  taking  the 
same,  the  officer  or  sureties  may  in  their  answer  set  up  the 
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tme  value  of  fhe  property,  and  that  the  person  in  whose 
behalf  said  affidavit  was  made  was  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit, . 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  was  made.  En. 
March  11,  1872.    Am'd.  1873-4,  302;  1880,  2. 


Cal.Rep.Clt.  48,  662 

60.  250 

61,  301 
64.  14 
66.  387 
68.  372 
72.  222 
74.  344 
80.  333 
84,  112 
86,  496 
90.  664 
93,  389 
95.  623 

97,  392 

98.  260 
101,  676 
104,  88 
109,  687 
116,  61 

118.  360 

119,  689 
122,  208 
124,  74 
127.  170 
129,  811 
132.  8 
134.  888 
188,  800 

Prac.  Act,  sec.  68.  En.  April 
1860,  300;  1865-6,  843. 


60. 
61. 

229; 
300; 

63. 

478; 

66. 

495; 

68. 

371; 

72, 

218; 

74, 

843; 

80. 

200; 

84. 

111; 

86, 

60; 

90, 

19; 

92. 

356; 

»4, 

645; 

97. 

391; 

97, 

632; 

101, 

34; 

103, 

586; 

109, 

686; 

116. 

101; 

118. 

97; 

119. 

366; 

122, 

109; 

123, 

640; 

126, 

372; 

129, 

282; 

181, 

617; 

184. 

128; 

188, 

200; 

;  61, 

119; 

;  60, 

25B; 

;  61, 

360; 

;  64, 

430; 

;  67. 

64; 

;  68. 

401; 

;  72. 

223; 

;  74, 

403; 

;  82, 

609; 

;  84, 

614; 

;  86, 

668; 

;  91, 

322; 

;  93. 

611; 

;  96. 

658; 

;  97. 

89B; 

;  99. 

626; 

;  102. 

60B; 

;  108, 

214; 

;  109. 

690; 

;  116, 

93; 

;  118. 

692; 

:  120. 

37; 

:  122, 

20^; 

;  124, 

148; 

:  128. 

246; 

;  129. 

312; 

;  132. 

423; 

;  134. 

384; 

;  138. 

642. 

51,  155 
60.  366 
62.  282 
65.  370 

67,  601 

68.  423 
72,  377 
74.  404 
82.  610 
84,  608 
86.  696 
91.  587 

98.  512 

96.  659 

97.  616 

99,  626 
102.  616 
108.  234 
110,  604 
116.  136 
119,  107 
121.  416 

123.  171 

124.  144 
128.  398 
130.  390 
132.  424 
136.  390 


:  56. 

250; 

;  61. 

296; 

;  63, 

457; 

;  65. 

371; 

:  68, 

215; 

;  68, 

606; 

;  73, 

205; 

;  74, 

405; 

;  83, 

228; 

;  86. 

94; 

;  87. 

154; 

;  92. 

201; 

;  94. 

43; 

;  97. 

92; 

;  97. 

629; 

;  99, 

627; 

;  102, 

617; 

;  109. 

72; 

;  112. 

117; 

;  116, 

283; 

;  119, 

109; 

;  121. 

418; 

;  123. 

253; 

;  126. 

203; 

;  128. 

561; 

;  130, 

614; 

;  132. 

427; 

;  137, 

139; 

67.  336 
61,  298 

68.  477 
66,  397 
68.  277 
70,  286 
73,  653 
77.  307 
83.  469 
86,  117 
89.  337 
92.  860 
94.  44 
97.  390 
97,  681 

100,  92 
103,  453 
109.  121 

118.  342 
116,  381 

119,  110 
121.  419 
123,  254 
126,  66 

129.  fo 

130.  667 
134.  127 
138,  26 


CAl.Rep.Cit. 
6.  174 
19.  708 
28,  662 
84,  80 
89,  813 
49,  307 
86,  117 


1,  176 
7,  32 
19,  709 
28,  672 
84.  172 
40.  426 
49,  308 
97,  391 


29,  1851.  Am'd.  1853.  276; 


4,  281 
18.  466 
28.  33d 
34.  26 
39,  108 
47,  627 
74,  403 


1.  192 ; 

8. 

118; 

8, 

134 

7.  280; 

7. 

281; 

9. 

111 

21,  273 ; 

27. 

333; 

28, 

338 

29.  74 ; 

29. 

423; 

82, 

121 

84.  271 ; 

84, 

239; 

36, 

289 

41.  443; 

43, 

268; 

43, 

260 

67,  336 ; 

68, 

97; 

72, 

222 

99.  626. 

1 474.  Suing  a  party  by  a  fictitious  name,  when  ailowed. 
When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant, 
he  most  state  that  fact  in  the  complaint,  and  such  defendant 
may  be  designated  in  any  pleading  or  proceeding  by  any 
name,  and  when  his  true  name  is  discovered,  the  pleltding 
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or  proceeding  must  be  amended  accordinsiy.    Bn.  March 
11,  1872. 

Ctl.Rep.Olt.  es,  118:  70,  26;  118,  600;  126»  104. 
Prac.  Act,  sec.  69.    En.  April  29,  1861. 
Cal.Rep.Clt.  40,  490;  40,  491;  42,  578. 

S  476.  No  error  or  defect  to  be  regarded  unless  it  affecta 
substantial  rights.  The  court  must,  in  every  stage  of  an 
action,  disregard  any  error,  improper  ruling,  instruction,  or 
defect,  in  the  pleadings  or  proceedings  which,  in  the  opinion 
of  said  court,  does  not  affect  the  substantial  rights  of  the 
parties.  No  judgment,  decision,  or  decree  shall  be  reversed 
or  affected  by  reason  of  any  error,  ruling,  instruction,  or 
defect,  unless  it  shall  appear  from  the  record  that  such 
error,  ruling,  instruction,  or  defect  was  prejudicial,  and 
also  that  by  reason  of  such  error,  ruling,  instruction,  or 
defect,  the  said  party  complaining  or  appealing  sustained 
and  suffered  substantial  injury,  and  that  a  different  result 
would  have  been  probable  if  such  error,  ruling,  instruction, 
or  defect  had  not  occurred  or  existed.  There  shall  be  no 
presumption  that  error  is  prejudicial,  or  that  injury  was 
done  if  error  Is  shown.    En.  March  11, 1872.    Am'd.  1897,  44. 


Cal.R^.CIt.  48,  364 

64,  24 ;  66,  890 

71.  186 ;  71.  191 

76«  280 :  76,  632 

82,  357  :  82,  424 

96,  296 ;  96,  77 

111,  6S6;  112,  227 

117.  26;  121,  172 

128,  626;  129,  202 

136,  35;  135.  48: 


62,184:  57,619 

66.  SHi     67,   4 

72.  20:  72.656 

77,  94:  78,492 

84,201:  88,452 

96,402;  97,597 

113,  536;  115,  277 

123.  346;  126,  325 

129.  272:  130,  496 

135,  569:  136,  71 


61.305:  63,  34: 
68,  274:  68.  616; 
73,  189:  73.  553: 
79,208;  79,586; 
89,  506 :  90,  94 ; 
101.  312:  106.  152: 

115,  372:  116^  eoo: 

128.  245;  128,  268; 
132.  196;  133^449; 
138.452. 


Prac,  Act,  sec  71.    En.  April  29, 1851. 

OalittfkClt.  88,  265;  32,  14:  37.  336:  39.  175:  41,  317. 

Slnilar  provision  in  Pen.  Oode,  sees.  125S,  14^4. 

1 47S»  Time  to  amend  or  answer*  running  etf.  When  a 
d^mnrrer  Id  any  pleading  is  sustained  or  overmled.  and 
time  to  amend  or  answer  is  given,  the  time  so  glren  nms 
from  the  service  of  notice  of  the  derision  or  order.  Bn. 
Slaaa.  i€73<  SOi. 

OaUt^SkOL     52.  SSS:     Sft.    M;     77,  ISl;     S&,  367;     M.  IVS; 
U6..    51;  128,250. 

TSase  to  answer:  Ante.  sees.  432^  472, 
Notice,  aervice  of:  Sf^cs.  1010  et 
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TITLE   VIL 

OF  THB  PROVISIONAL  RBMBDIBS  IN  CIVIL  ACTIONS. 

Chapter  I.  Arrest  and  Bail»  IS  478-504. 

II.  Claim    and    Delivery    of   Personal    Property* 

IS  509-521. 

m.  Injunction,  S§  525-533. 

IV.  Attachment,  IS  537-559. 

V.  Receivers,  §S  564-569. 

VL  Deposit  in  Court,  S|  572-574. 

CHAPTER  I. 

ARREST   AND   BAIL. 

I  478.  No  peraon  to  be  arrested  except  as  prescribed  by  this  coda. 

f  478.  Cases  in  which  defendant  may  be  arrested. 

9  480.  Order  for  arrest,  by  whom  made. 

I  481.  Affidavit  to  obtain  order,  what  to  contain. 

I  482.  Seeurtty  by  plaintiff  before  order  of  arrest. 

I  483.  Order,  when  made  and  its  form. 

I  484.  Affidavit  and  order  to  be  delivered  to  the  sheriff,  and  copy 
to  defendant. 

485.  Arrest,  how  made. 

486.  Defendant  to  be  discharged  on  bail  or  deposit. 

487.  Bail,  how  given. 

488.  Surrender  of  defendant. 

489.  Same. 

§  490.  Bail,  how  proceeded   against 

S  491.  Bail,  how  exonerated. 

I  492.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance  or 

rejection  by  him. 

f  498.  Notice  of  justification.    New  undertaking,  if  other  balL 

1*494.  Qualification  of  ball. 

I  496.  JnsUflcation  of  ball. 

S  496.  Allowance  of  bail. 

I  497.  Deposit  of  money  with  sheriff. 

I  498.  Payment  of  money  into  court  by  sheriff. 

I  499.  Substituting  ball  for  deposit. 

I  500.  Money  deposited,  how  applied  or  disposed  of. 

I  601.  Sheriff,  when  liable  as  bail,  and  his  discharge  from  liability. 

I  602.  Proceedings  on  judgment  against  sheriff. 

I  603.  Motion  to  vacate  order  of  arrest  or  reduce  ball.     Affidavits 

on  motion. 

S  604.  When  the  order  vacated  or  bail  reduced. 

§  478.  No  person  to  be  arretted  except  as  prescribed  by 
this  code.  No  person  can  be  arrested  In  a  civil  action, 
except  as  prescribed  in  this  code.    Bn  March  11,  1872. 

Cal.Rep.Glt.  49,  466;  101,  884;  120,  817. 

Prac.  Act,  sec.  72.    Bn  April  29,  1851. 
Cal.Rep.Cit.  6.  283;  36,  167. 
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Exemption  from  arrest — Ck)n8tltutional  provisions. — Im- 
prisonment for  debt,  except  for  fraud,  *and  in  civil  actions 
for  torts,  except  in  cases  of  willful  injury  to  person  or 
property,  abolished:  Art  1,  sec.  15.  Members  of  legisla- 
ture exempted  from  arrest:  Art.  4,  sec.  11.  Electors  are 
privileged  on  election  day  while  in  attendance  at  an  elec- 
tion: Art.  2,  sec.  2.  No  person  to  be  imprisoned  for  a 
militia  fine  in  time  of  peace:  Art.  1,  sec.  16. 

Code  provisions. — ^Electors  are  privileged  from  arrest  on 
election  days,  being  the  same  in  effect  as  the  constitutional 
provision  above:  Pol.  Code,  sec.  1069.  Persons  belonging 
to  the  military  forces,  while  in  attendance  for  military  duty, 
are  also  exempt  from  arrest  on  civil  process:  PoL  Code,  sec. 
2021.'  Females  privileged  from  arrest  in  civil  actions,  at 
least  in  Justices'  courts:  Post,  sec.  861.  Witnesses  are 
likewise  privileged:  Post,  sec.  2067.  Arrest  In  Justices' 
court:    Post,  sees.  861  et  seq. 

§  479.  Gates  in  which  defendant  may  be  arretted.  The 
defendant  may  be  arrested,  as  hereinafter  prescribed,  in 
the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages  on 
a  cause  of  action  arising  upon  contract,  express  or  implied, 
when  the  defendant  is  about  to  depart  from  the  state  with 
intent  to  defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  In  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for  a 
willful  violation  of  duty. 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  any  part 
thereof,  has  been  concealed,  removed,  or  disposed  of,  to  pre- 
vent Its  being  found  or  taken  by  the  sheriff. 

4.  When  the  defendant  has  been  guilty  of  a  frand  In  con* 
tracting  the  debt  or  Incurring  the  obligation  for  which  the 
action  is  brought;  or  In  concealing  or  disposing  of  the  prop- 
erty for  the  taking,  detention,  or  conversion  of  which  the 
action  is  brought. 


175  ARREST   AND    BAIL.  SS  480-482 

5.  When  tlie  defendant  has  removed  or  disposed  of  his 
property,  or  Is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    En.  March  11,  1872.    Am'd.  1S73-4,  304. 

Cal.Rep.Cit.  120,  317;  130,  68;  138,  260.   Subd.  1—130.  67. 
Subd.  2—180.  650.   Subd.  8—130,  69.   Subd.  5—180,  67. 

Prac.  Act,  sec.  73.    En.  April  29,  1851. 

CaI.Rep.Cit  6,  240;  42,  20.. 

1 480.  Order  for  arrest,  by  whom  made.  An  order  for 
the  arrest  of  the  defendant  must  be  obtained  from  a  Judge 
of  the  court  In  which  the  action  is  brought.  En.  March  11» 
1872.    Am'd.  1880,  3. 

Cal.Rep.Cit.  130,  69. 

Prac.  Act,  sec.  74.    En.  April  29,  1851. 

CalJtep.Clt.  1,  846;  1,  440. 

§481.  Affidavit  to  obtain  order,  what  to  contain.  The 
order  may  be  made  whenever  it  appears  to  the  Judge,  by 
the  affidavit  of  the  plalntilF,  or  some  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  one 
of  those  mentioned  in  section  four  hundred  and  seventy- 
nine.  The  affidavit  must  be  either  positive  or  upon  infor- 
mation and  belief,  and  when  upon  information  and 
belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the 
court    En.  March  11,  1872.    Am'd.  1873-4,  805. 

CalJtep.Clt.  59'.  190;  120.  317;  120,  821;  180,  68.. 

Prac.  Act,  sec.  75.    En.  April  29, 1851. 

§  482-  Security  by  plaintiff  before  order  of  arrest.  Be- 
fore making  the  order,  the  Judge  must  require  a  written 
undertaking  on  the  part  of  the  plalntifr,  with  sureties  in  an 
amount  to  be  fixed  by  the  Judge,  which  must  be  at  least 
five  hundred  dollars,  to  the  effect  that  the  plaintiff  will 
pay  all  costs  which  may  be  adjudged  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest.  If  the  same  be  wrongful,  or  without  sufficient  cause, 
not  exceeding  the  sum  specified  In  the  undertaking.  The 
undertaking  must  be  filed  with  the  clerk  of  the  court.  Bn» 
March  11, 1872.    Am'd.  1873-4,  305. 

Prac.  Act,  sec.  76.    En.  April  29,  185X. 
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Undertakings,  generaJly:  Ante,  sec.  1057.  Court  commis- 
sioner's power  to  take:  Ante,  sec.  259. 

1 483.  Order,  when  made  and  its  form.  The  order  may 
be  made  at  the  time  of  the  issuing  of  the  summons,  or  any 
time  afterwards  before  Judgment  It  must  require  the 
sheriff  of  the  county  where  the  defendant  may  be  foimd, 
forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified 
sum,  and  to  return  the  order  at  a  time  therein  mentioned, 
to  the  clerk  of  the  court  in  which  the  action  is  pending. 
Bn.  March  11,  1872. 

Cal.Rep.Clt  60,  190;  180,  69. 

Prac.  Act,  sec.  77.    En.  April  29,  1851. 

§  484.  Affidavit  and  order  to  be  delivered  to  the  sheriff, 
and  copy  to  defendant.,  The  order  of  arrest,  with  a  copy  of 
the  affidavit  upon  which  it  is  made,  must  be  delivered  to 
the  sheriff,  who,  upon  arresting  the  defendant,  must  de- 
liver to  him  a  copy  of  the  affidavit  and  also,  if  de- 
sired, a  copy  of  the  order  of  arrest    En.  March  11, 1872. 

Prac.  Act  sec.  7S.    En.  April  29,  1851. 

Sheriff's  duties. — ^To  excuse  omission  by  sheriff,  direction 
by  party  or  attorney  must  be  in  writing:  Pol.  Code,  sec. 
4185. 

1 485.  Arrest  how  made.  The  sheriff  must  execute  the 
order  by  arresting  the  defendant  and  keeping  him  in 
custody  until  discharged  by  law.    En.  March  11,  1872. 

Prac.  Act  sec.  79.    En.  April  29, 1851. 

Production  of  process  upon  request:  PoL  Code,  sec.  4188. 

1486.  Defendant  to  be  discharged  on  ball  or  deposit 
The  defendant  at  any  time  before  execution,  must  be 
discharged  from  the  arrest,  either  upon  giving  bail  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest 
Bn.  March  11,  1872. 

Prac.  Act,  sec.  80.    En.  April  29,  1851. 

1 487.  Ball,  how  given.  The  defendant  may  give  ball  by 
causing  a  written  undertaking  to  be  executed  by  two  or 
more  sufficient  sureties,  to  the  effect  that  they  are  bound 
in  the  amount  mentioned  in  the  order  of  arrest*  that  the 
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defendant  will  at  all  times  render  himself  amenable  to 
the  process  of  the  court  during  the  pendency  of  the  action, 
and  to  such  as  may  be  Issued  to  enforce  the  judgment 
therein,  or  that  they  will  pay  to  the  plaintiff  the  amount  of 
any  Judgment  which  may  be  recovered  in  the  action.  Ka. 
March  11,  1872. 

Cal.Rep.Cit.  130,  650. 

Prac.  Act,  sec.  81.    En.  April  29,  1851. 

Bail — qualifications  of:  Post,  sees.  494,  1057. 

§438.  Surrender  of  defendant.  At  any  time  before 
Judgment,  or  within  ten  days  thereafter,  the  bail  may  sur- 
render the  defendant  in  their  exoneration;  or  he  may  su]> 
render  himself  to  the  sheriff  of  the  county  where  he  was 
arrested.    En.  March  11,  1872. 

Prac.  Act,  sec.  82.    En.  April  29,  1851. 

§489.  Same.  For  the  purpose  <^  surrendering  the  de- 
fendant, the  bail,  at  any  time  or  place  before  they  are 
finally  charged,  may  themselves  arrest,  or,  by  a  written 
authority  indorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  the  sheriff  to  do  so.  Upon  the  arrest  of 
defendant  by  the  sheriff,  or  upon  his  delivery  to  the  sheriff 
by  the  bail,  or  upon  his  own  surrender,  the  bail  are  ex- 
onerated, if  such  arrest,  delivery,  or  surrender  take  place 
before  the  expiration  of  ten  days  after  Judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within  ten 
days  after  Judgment,  the  bail  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of 
the  Judgment  within  ten  days  thereafter.  En.  March  11. 
1872. 

Prac.  Act,  sec.  83.    En.  April  29,  1851. 

§490.  Bail,  how  proceeded  against.  If  the  bail  neglect 
or  refuse  to  pay  the  Judgment  witnin  ten  days  after  they 
are  finally  charged,  an  action  may  be  commenced  against 
such  bail  for  the  amount  of  the  original  Judgment  En. 
March  11, 1872. 

Prac.  Act,  sec.  84.    En.  April  29,  1851.    Am'd.  1854,  60. 

f  481.  Ball,  how  exonerated.  The  bail  are  exonerated  by 
the  death  of  the  defendant,  or  his  imprisonment  in  a  state 
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prison,  or  by  his  legal  discharge  from  the  obligatioii  to 
render  himself  amenable  to  the  process.  En.  March  11, 1872. 

Prac.  Act,  sec.  85.    En.  April  29,  1851. 

I  492.  Delivery  of  undertaking  to  plaintiff,  and  its  ao- 
ceptance  or  rejection  by  him.  Within  the  time  limited  for 
that  purpose,  the  sherlfE  must  file  the  order  of  arrest  In  the 
office  of  the  clerk  of  the  court  in  which  the  action  is  pend- 
ing, with  his  return  indorsed  thereon,  together  with  a 
copy  of  the  undertaking  of  the  bail.  The  original  under- 
taking he  must  retain  in  his  possession  until  filed,  as  herein 
provided.  The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sherift  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheritt  is  exonerated  from  liability.  If  no  notice  be  served 
within  ten  days,  the  original  undertaking  must  be  filed 
with  the  clerk  of  the  court.    En.  March  11, 1872. 

Prac.  Act,  sec.  86.    En.  April  29,  1851. 

f  493.  Notice  of  Justification.  New  undertaking.  If  other 
ball.  Within  five  days  after  the  receipt  of  notice,  the 
sherift  or  defendant  may  give  to  the  plalntifC,  or  his  at- 
torney, notice  of  -the  Justification  of  the  same,  or  other 
bail  (specifying  the  places  of  residence  and  occupations  of 
the  latter),  before  a  judge  of  the  court,  or  county  clerk, 
at  a  specified  time  and  place;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  except  by  consent 
of  parties.  In  case  other  ball  be  given,  Uiere  must  be  a  new 
undertaking.    En.  March  11, 1872.    Am'd.  1880«  3. 

Prac.  Act,  sec.  87.    En.  April  29, 1851. 
Justification  of  bail:  See  sec.  495,  infra. 

S494.  Qualification  of  bail.  The  qualifications  of  baU 
are  as  follows  i 

1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the 
order  of  the  arrest,  or  the  amount  to  which  the  order  is 
reduced,  as  provided  In  this  chapter,  over  and  above  all 
his  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution;  but  the  Judge  or  county  clerk,  on  Justification, 
may  allow  more  than  two  sureties  to  Justify  severally,  in 
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amounts  less  than  that  ezpreesed  in  the  order,  If  the  whole 
juBtificatlon  be  equivalent  to  that  of  two  sufflclent  ball. 
En.  March  11,  1872.    Am'd.  1873-4,  30G. 

Prac.  Act,  sec.  88.    En.  April  29,  1851. 
Qualiflcatlona— of  ball:   Post,  sec.  1057. 

§  495.  Justification  of  bail.  For  Che  purpose  of  Justifica- 
tion, each  of  the  bail  must  attend  before  the  Judge  or  county 
clerk,  at  the  time  and  place  mentioned  in  the  notice,  and 
may  be  examined  on  oath,  on  the  part  of  the  plaintiff, 
touching  his  sufficiency,  in  such  manner  as  the  Judge  or 
clerk,  in  his  discretion,  may  think  proper.  The  examin- 
ation must  be  reduced  to  writing,  and  subscribed  by  the 
bail,  if  required  by  the  plaintiff.    En.  March  11, 1872. 

Prac.  Act,  sec.  89.    En.  April  29,  1851. 
Justification:  Ante,  sec.  269,  subd.  3. 

•  1 496.  Allowance  of  bail.  If  the  Judge  or  clerk  find  the 
bail  sufficient,  he  must  annex  the  examination  to  the  un- 
dertaking, indorse  his  allowance  thereon,  and  cause  them 
to  be  filed,  and  the  sheriff  is  thereupon  exonerated  from 
liability.    En.  March  11, 1872. 

Cal.Rep.Cit.  62,  544. 

Prac.  Act,  sec.  90.    En.  April  29,  1851. 
Court  commissioners — power  as  to  bail:    Ante,  sec.  259» 
subd.  3. 

1497.  Deposit  of  money  with  aheriff.  The  defendant 
may,  at  the  time  of  his  arrest,  instead  of  giying  bail,  deposit 
with  the  sheriff  the  amount  mentioned  in  the  order.  In 
case  the  amount  of  the  bail  be  reduced,  as  provided  in  thia 
chapter,  the  defendant  may  deposit  such  amount  instead  of 
giving  bail.  In  either  case,  the  sherift  must  give  the  de- 
fendant a  certificate  of  the  deposit  made,  and  the  defendant 
must  be  discharged  from  custody.    En.  March  11,  1872. 

Cal.Rep.Clt.  61,  217. 

Prac.  Act,  sec.  91.    En.  April  29,  1851. 

1498.  Payment  of  money  into  court  by  sheriff.  The 
sheriff  must,  immediately  after  the  deposit,  pay  the  same 
into  court,  and  take  from  the  clerk  receiving  the  same 
two  certificates  of  such  payment,  the  one  of  which  he  shall 
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whole  or  m  part,  the  same  proceedings  may  be  had  oil  his 
official  bond  for  the  recoyery  of  the  whole  or  any  deficiency* 
as  in  other  oases  of  delinquency.   Bn.  March  11, 1872. 
Prac.  Act,  sec  96.    En.  April  29,  1851. 

1503.  Motion  to  vacate  order  of  arrest  or  reduce  bail. 
Affidavits  on  motion.  A  defendant  arrested  may,  at  any 
time  before  the  trial  of  the  action,  or  if  there  be  no  trial, 
before  the  entry  of  Judgment,  apply  to  the  judge  who  made 
the  order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise, 
the  plaintiff  may  oppose  the  same  by  affidavits,  or  other 
proofs,  in  addition  to  those  on  which  the  order  of  arrest 
was  made.    Bn.  March  11,  1872.    Am'd.  1873-4,  306. 

Prac.  Act,  sec.  97.    En.  April  29,  1851. 

f  504.  When  the  order  vacated  or  bail  reduced.  If,  upon 
such  application,  it  appears  that  there  was  not  sufficient 
cause  for  the  arrest,  the  order  must  be  vacated;  or  if  it 
appears  that  the  bail  was  fixed  too  high,  the  amount  must 
be  reduced.   £3n.  March  11, 1872. 

Prac  Act,  sec.  98.    En.  April  29,  1851. 

CHAPTER  U. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 

I  609.     Delivery  of  pereonal  property,  when  it  may  be  claimed. 

f  510.     Affidavit  and  its  requieltee. 

I  611.     Requisition  to  sheriff  to  take  and  deliver  the  property. 

I  612.     Security  on  the  part  of  the  plaintiff   and  proceedings  fa 

serving  the  order. 
I  618.    Exception  to  sureties  and  proceedings  thereon,  or  on  taUure 

to  except. 
I  514.     Defendant,  when  entitled  to  redelivery. 
i  616.     Justiflcatlon  of  defendant's  sureties. 
1  516.     Qualification  of  sureties. 
§  617.     Property,   how  taken,   when   concealed  in   building  or  in- 

closure. 
I  518.     Property,  how  kept. 
I  519.     Claim  of  property  by  third  person. 
I  520.     Notice  and  affidavit,  when  and  where  to  be  filed. 
9  521.    Actions  on  undertaking.     (Repealed.) 

§509.    Delivery  of  personal  property,  when  It  may  be 
clalnried.    The  plaintiff  in  an  action  to  recover  tbe  pos- 
Code  Civ.  Proc— 16. 
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session  of  personal  property  may,  at  the  time  of  issuing  the 

summons,  or  at  any  time  before  answer  claim  the  delivery 

of  such  property  to  him,  as  provided  in  this  chapter.    En. 

March  11,  1872. 

Cal.Rep.Clt.     61,     97;     66,487;     88,203;     94.  106;  130,  26S; 
180,  264. 

Prac.  Act,  sec.  99.    En.  April  29,  1851. 
Judgment:  Post,  sees.  627,  667. 

Verdict  in  actions  for  recovery  of  specific  personalty: 
Post,  sec.  627. 
Sections  made  applicable  to  justice's  court:  Post,  sec.  870. 

§  510.  Affidavit  and  its  requisites.  Where  a  delivery  ia 
claimed,  an  affidavit  must  be  made  by  the  plaintiff^  or  by 
some  one  in  his  behalf,  showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  entitled  to  the  possession 
thereof; 

2.  That  the  property  is  wvongfcdly  detained  by  the 
defendant; 

8.  The  alleged  cause  of  the  detention  thereof,  according 
to  his  best  knowledge,  information  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute;  or  seized  under  an  execution  or 
an  attachment  against  the  property  of  the  plaintiff;  or  if 
so  seized,  that  it  is  by  statute  exempt  from  such  seizure; 

6.    The  actual  value  of  the  property.    En.  March  11, 1872. 

CaI.Rep.Cit.  68,  743;  61,  97;  72,  881;  76,  289. 

Prac.  Act,  sec.  100.    En.  April  29,  1851. 
Subdivision   5.    Value — incorrectly   stated   in  aflldavit: 
Ante,  sec.  473. 

f  611.  Requisition  to  sheriff  to  take  and  deliver  the  prop-> 
erty.  The  plaintifE  or  his  attorney  may,  thereupon,  by 
an  indorsement  in  writing  upon  the  affidavit,  require  the 
sherifE  of  the  county  where  the  property  claimed  may  be» 
to  take  the  same  from  the  defendant.    En.  March  11, 1872. 

Cal.Rep.Cit.  58,  743 ;  76.  289. 

Prac.  Act,  sec.  101.    En.  April  29, 1851.    Am'd.  1854,  60. 
Cal.Rep.Cit.   7,  571. 

§  512.  Security  on  the  part  of  the  plaintiff  and  proceed* 
Ings  in  serving  the  order.    Upon  a  receipt  of  the  affidavit 
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and  notice  with  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties,  approved  by  the  sheriff,  to  the  ef- 
fect that  they  are  bound  to  the  defendant  in  double  the 
value  of  the  property,  as  stated  In  the  af&davit  for  the 
prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendants,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may,  from  any  cause,  be 
recovered  against  the  plaintiff,  the  sheriff  must  forthwith 
take  the  property  described  in  the  affidavit,  if  it  be  in  the 
possession  of  the  defendant  or  his  agent,  and  retain  it  in 
his  custody.  He  must,  without  delay,  serve  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  is  tak- 
en; or  if  neither  can  be  found,  by  leaving  them  at  the  usual 
place  of  abode  of  either,  with  some  person  of  suitable  age 
and  discretion,  or  If  neither  have  any  known  place  of 
abode,  by  putting  them  in  the  nearest  postofflce,  directed 
to  the  defendant    Bn.  March  11, 1872. 

Cal.Rep.Cit.  68,  748;  76,  289;  86.  648;  108,  810. 

Prac.  Act,  sec.  102.    En.  April  29, 1851.    Am'd.  1854,  61. 
CalJtep.Clt.  7,  571;  21,  279. 

Sheriff's  duties:  Pol.  Code,  sees.  4185,  4188,  and  gen- 
erally, sees.  4175-4193. 

Qualifications  of  sureties:  Ante,  sec.  494;  post,  sec. 
1067. 

Return  of  property  to  defendant — ^verdict  for:  Sec.  627; 
judgment  for:     Post,  sees.  627,  667. 

Dismissal  of  action — Clerk  is  to  hand  undertaking  to 
defendant:    Post,  sec.  581,  subd.  1. 

Officer  executing  process  must  produce  same  on  request: 
Pol.  Code,  sec.  4188. 

Value  stated  in  affidavit  is  not  conclusive  evidence 
against  sheriff  or  sureties:    Ante,  sec.  473. 

§  513.  Exception  to  sureties  and  proceedings  thereon,  or 
on  failure  to  except.  The  defendant  may,  within  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency 
of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to 
have  waived  all  objections  to  them.  When  the  defendant 
excepts,  the  sureties  must  justify  on  notice  in  like  man- 
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ner  as  upon  bail  on  arrest;  and  the  sheriff  is  responsible 
for  the  sufficiency  of  the  sureties  until  the  objection  to 
them  is  either  waived  or  until  they  justify.  If  the  defend- 
ant except  to  the  sureties,  he  cannot  reclaim  the  property 
as  provided  in  the  next  section.    En.  March  11*  1872.      « 

Cal.Rep.Clt.  72,  881. 

Prac.  Act,  sec.  103.    En.  April  29,  1851. 
Justification  of  sureties:    See  ante,  sees.  494,  495;  post, 
sec.  1057. 

§  514.  Defendant,  when  entitled  to  redelivery.  At  any 
time  before  the  delivery  of  the  property  to  the  plaintiff, 
the  defendant  may,  if  he  do  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties,  to  the  effect  that  they  are  bound 
in  double  the  value  of  the  property,  as  stated  in  the  affl* 
davit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  defendant.  If  a  return  of  the  property  be  not 
so  required  within  five  days  after  the  taking  and  service 
of  notice  to  the  defendant,  it  must  be  delivered  to  the 
plaintiff,  except  as  provided  in  section  519.  En.  March 
11, 1872. 

CaJP-rP't.     pa.  743;     65,339;     72.  .^31 ;     84,    66;     84,    66; 
88.206;     91,291. 

Prac.  Act,  sec.  104.    En.  April  29,  1851. 

Cal.Rep.Cit.  7,  670;  24,  149. 

As  to  undertakings  generally:    See  sec.  941. 
Qualifications  of  sureties:    Sec.  1057. 

$515.  Justification  of  defendant's  sureties.  The  de* 
fondant's  sureties,  upon  notice  to  the  plaintiff  of  not  less 
than  two  or  more  than  five  days,  must  Justify  before  a 
Judge  or  county  clerk,  in  the  same  manner  as  upon  bail 
on  arrest;  and  upon  such  Justification  the  sheriff  must 
deliver  the  property  to  the  defendant  The  sheriff  Is 
responsible  for  the  defendant's  sureties  until  they  justify, 
or  until  the  Justification  is  completed  or  waived,  and  may 
retain  the  property  until  that  time.  If  they,  or  others  in 
their  place,  fail  to  Justify  at  the  time  and  place  appointed. 
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be  must  dellyer  the  property  to  the  plaintiff.   En.  March  11, 
1872. 

Cal.Rep.Cit.  84,  66;  87.  848. 

Prac.  Act,  sec.  105.    En.  April  29,  1851. 

8  516.  Qualification  of  auretiea.  The  qualification  of 
Buretiea  must  be  such  as  are  prescribed  by  this  code, 
in  respect  to  bail  upon  an  order  of  arrest.  En.  March  11, 
1872. 

CAl.Rep.Cit.  64.  616. 

Prac.  Act,  sec.  106.    En.  April  29, 1851. 
Sureties-HiuaUflcations  of:     Sec.  1057  post,  and  ante, 
sees.  494,  495. 

8  517.  Property,  how  taken,  when  concealed  In  building 
or  inclosure.  If  the  property,  or  any  part  thereof  be  con- 
cealed in  a  building  or  inclosure,  the  sherifC  must  publicly 
demand  its  delivery.  If  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession;  and,  if  necessary,  he  may  call 
to  his  aid  the  power  of  his  county.    En.  March  11,  1872. 

CAlJftep.Cit  64,  616. 

Prac.  Act,  sec.  107.    En.  April  29, 1851. 

Duties  of  sheriff:    See  Pol.  Code,  sees.  4175  et  seq. 

8  518.  Property,  how  kept.  When  the  sheriff  has  taken 
property,  as  in  this  chapter  provided,  he  must  keep  it 
In  a  secure  place,  and  deliver  it  to  the  party  entitled  there- 
to, upon  receiving  his  fees  for  taking  and  his  necessary 
expenses  for  keeping  the  same.    En.  March  11, 1872. 

Prac.  Act,  sec  108.    En.  April  29, 1851. 

8  519.  Claim  of  property  by  third  person.  If  the  prop- 
erty taken  be  claimed  by  any  other  i>erson  than  the 
defendant  or  his  agent,  and  such  person  make  af&davit  of 
his  title  thereto,  or  right  to  the  possession  thereof,  stating 
the  grounds  of  such  title  or  right,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  is  not  bound  to  keep  the  property 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand 
of  him  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertakfng,  by  two  sufficient  sureties;  and 
no  claim  to  such  property  by  any  other  person  than  the 


ii  520-525  INJUNCTION.  186 

defendant  or  his  agent  is  yalid  against  the  sheriff  unless 
so  made.   En.  March  11, 1872. 

Cal.Rep.Cit.  72,  831. 

Prac.  Act,  sec.  109.    En.  April  29,  1851. 

§  520.  Notice  and  affidavit,  wheh  and  where  to  be  filed. 
The  sheriff  must  file  the  notice,  undertaking,  and  affidavit, 
with  his  proceedings  thereon,  with  the  clerk  of  the  court 
in  which  the  action  is  pending,  within  twenty  days  after 
taking  the  property  mentioned  therein.    En.  March  11, 1872. 

Cal.Rep.Cit.  101,  815;  130,  268. 

Prac.  Act,  sec.  110.    En.  April  29,  1861.    Am'd.  1854,  61. 

S  521.  Actions  on  undertaicing.  (Repealed.)  En.  March 
11,  1872.    Rep.  1873-4,  806. 


CHAPTER   III. 

INJUNCTION. 

f  525.  Injunction,  what  It  is  and  who  may  grant  it. 

8  526.  When  it  may  be  granted. 

I  627.  At  what  time  it  may  be  granted,  and  what  ia  required  to 
obtain  it. 

528.  Injunction  after  answer. 

529.  Security  upon  Injunction. 

530.  Order  to  show  cause  why  injunction  should  not  be  granted. 
581.  Injunction  to  suspend  business  of  a  corporation,  how  and 

by  whom  granted. 
8  532.     Motion  to  vacate  or  modify  Injunction. 
I  533.    When  tb  be  vacated  or  modified. 

8  525.    injunction,  what   it  la  and  wlio   may  grant   it. 

An  injunction  is  a  writ  or  order  requiring  a  person  to 
refrain  from  a  particular  act.  It  may  be  granted  by  the 
court  in  whicb  the  action  is  brought,  or  by  a  judge  thereof, 
and  when  made  by  a  judge,  it  may  be  enforced  as  an  order 
of  the  court.  En.  March  11,  1872;  1880,  3. 
Cal.Rep.Cit.  81.  150:  186,  121. 

Prac.  Act,  sec.  111.    En.  April  29,  1851. 
Cal.Rep.Clt.  83,  889. 

Injunction — ^Disobedience  to  is  'contempt:     Post.  sees. 
1209,  1210;  limitations,  how  affected  by:     Ante,  sec.  356; 
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proceedings  to  obtain:  Post,  sees.  627  to  531;  vacating 
or  modifying:  Ante,  sees.  532,  533. 

A  seal  is  necessary  to  a  writ:    Sec.  152,  subd.  1. 

Courts,  and  Judges — Power  to  grant  injunction,  on  any 
day:  Ante,  sees.  76,  134;  at  chambers:  Ante,  sec.  166; 
court  commissioners  not  empowered  to  issue:  Ante,  sec. 
259,  subd.  1. 

f  526.  When  It  may  be  granted.  An  injunction  may  be 
granted  in  tbe  following  cases: 

1.  "When  it  appears  by  the  complaint  that  the  plaintlfE 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  of,  either  for  a  limited 
period  or  perpetually; 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury  to 
the  plalntifC; 

3.  When  it  appears  during  the  litigation  that  the  de- 
fendant is  doing,  or  threatens,  or  is  about  to  do,  or  is 
procuring  or  suffering  to  be  done,  some  act  in  violation  of 
the  plaintiff's  rights,  respecting  the  subject  of  the  action, 
and  tending  to  render  the  judgment  ineffectual.  Ka,  March 
11,  1872. 

Cal.Rep.Cit.     63.  730;     64.  473;  113,  276;  114,  126;  136,  122. 
Subd.  2—118,  289. 

Prac.  Act,  sec.  112.    En.  April  29,  1851. 

When  granted  generally:    Civ.  Code,  sees:  3422  et  seq. 

Where  the  obligation  arises  from  a  trust:  Civ.  Code, 
sec.  3422. 

Illegal  payments  by  county,  enjoining:  See  Pol.  Code, 
sec.  4001. 

Enjoining  nuisance:    Sec.  731,  post 

Trademark,  use  of  enjoined:    Pol.  Code,  sec.  3199. 

Mortgage — Injunction  to  restrain  party  in  possession 
from  waste  during  foreclosure  suit:    Sec.  745. 

Disobeying  order  or  process,  contempt,  etc.:  Sees. 
1209,  1210. 

An  act  to  limit  the  meaning  of  the  word  conspiracy  and 
the  use  of  restraining  orders  and  injunctions  in  disputes 
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between  employer  and  employee  was  approred  March  20, 
1903:  Stats.  1903,  ch.  235.  TMs  act  is  set  forth  in  Penal 
Code,  Appendix,  title  Conspiracy. 

{ 527.  At  what  time  it  may  be  granted,  and  what  is 
required  to  obtain  it.  The  injunction  may  be  granted  at 
the  time  of  issuing  the  summons  upon  the  complaint,  and 
at  any  time  afterward,  before  judgment,  upon  affidavits. 
The  compla^t  in  the  one  case,  and  the  affidavits  in  the 
other,  must  show  satisfactorily  that  sufficient  grounds 
exist  therefor.  No  injunction  can  be  granted  on  the  com- 
plaint unless  it  is  verified.  When  granted  on  the  complaint^ 
a  copy  of  the  complaint  and  verification  attached  must  be 
served  with  the  injunction;  when  granted  upon  affidavit,  a 
copy  of  the  affidavit  must  be  served  with  the  injunction. 
No  injunction  granted  prior  to  the  actual  trial  of  the 
cause  wherein  it  is  granted  shall  continue  in  force  for  a 
longer  period  than  twelve  months  from  the  time  such 
injunction  was  granted,  except  by  consent  of  the  parties, 
or  unless  the  cause  be  set  for  trial  upon  its  merits.  En. 
March  U,  1872.    Am'd.  1895,  51. 

Cal.Rep.Cit.  129,  61;  132,  325. 

Prac.  Act,  sec  113.    Bn.  April  29,  1851. 

CAl.Rep.Clt.  19,  84;  20,  82;  35,  68;  85,  59. 

Complaint — ^verification  of:    Ante,  sec.  446. 
Service  by  sheriff:    See  sheriff's  duties,  Pol.  Code,  sees. 
4175-4193. 

§  528.  <  Injunction  after  answer.  An  injunction  cannot  be 
allowed  after  the  defendant  has  answered,  unless  upon 
notice,  or  upon  an  order  to  show  cause;  but  in  such  case 
the  defendant  may  be  restrained  until  the  decision  of 
the  court  or  judge  granting  or  refusing  the  injunction. 
En.  March  11,  1872. 

Prac.  Act,  sec.  114.    En.  April  29,  1851. 

1 529.  Security  upon  Injunction.  On  granting  an  Injunc- 
tion,- the  court  or  judge  must  require,  except  when  the 
people  of  the  state,  a  county,  or  municipal  corporation,  or  a 
married  woman  in  a  suit  against  her  husband,  is  a  party 
plaintiff,  a  written  undertaking  on  the  part  of  the  plaintiff; 
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Witt  sufficient  sureties,  to  the  effect  that  the  plaintiff  will 
pay  to  the  party  enjoined  such  damages,  not  exceeding 
an  amount  to  be  specified,  as  such  party  may  sustain  by 
reason  of  the  Injimctlon,  if  the  court  finally  decide  that  the 
plaintiff  was  not  entitled  thereto.  Within  five  days  after 
the  service  of  the  injunction,  the  defendant  may  except 
to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he 
Is  deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff  sureties,  upon  notice  to  the 
defendant  of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk  In  the  same 
manner  as  upon  ball  on  arrest,  and  upon  failure  to  justify, 
or  If  others  in  their  place  fall  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  Injunction  shall  be 
dissolved.    En.  March  11,  1872.    Am'd.  1873-4,  405;  1880,  62. 

Ca1.Rep.Clt.  64,  83;  64,  626;  77,  485;  92,  147;  97,  643. 

Prac.  Act,  sec.  115.    En.  April  29,  1851. 

Undertakings,  returned  on  dismissal:  Post,  sec.  581, 
subd.  1. 

Sureties,  qualifications  of:  Post,  sec.  1057;  justification 
of:    Ante,  sec.  495. 

Court  commissioners,  power  to  take  bonds  and  under- 
takings, examine  sureties,  etc.:    Sec.  259^  subd.  3. 

S  530.  Order  to  show  cause  why  Injunction  should  not 
be  granted.  If  the  court  or  judge  deem  It  proper  that  the 
defendant,  or  any  of  several  defendants,  should  be  heard 
before  granting  the  Injunction,  an  order  may  be  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted;  and  the  defend- 
ant may,  in  the  mean  time,  be  restrained.  In  all  actions 
pending  or  which  may  be  hereafter  brought,  when  an 
injunction  or  restraining  order  has  been  or  may  be  grant- 
ed, or  applied  for,  to  prevent  the  diversion  pending  the 
litigation,  of  water  used  or  to  be  used  for  irrigation  or 
domestic  purposes  only.  If  it  be  made  to  appear  to  the 
court  that  the  plaintiff  is  entitled  to  the  injunction,  but  that 
the  Issuance  thereof  pending  the  litigation  will  entail  great 
damage  upon  the  defendant,  and  that  plaintiff  can  be  fully 
compensated  for  such  damages  as  he  may  suffer,  the  court 
may  refuse  the  injunction  upon  the  defendant  giving  a 
bond,  such  as  is  provided  for  in  section  532;  and  upon 
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tne  trial  the  same  proceedings  shall  be  had»  and  with 
the  same  effect  as  in  said  section  provided.  Bn.  March  11, 
1872.    AmU  1887,  241. 

CaLRep.Cit.  64,  297;  70,  86;  76,  441;  101,  218;  110,  488. 

Prac.  Act,  sec.  116.    En.  April  29,  1861. 

Cal.Rep.Cit.  16,  109. 

$  531.  Injunction  to  suspend  business  of  a  corporation, 
how  and  by  whom  granted.  An  Injunction  to  suspend 
the  general  and  ordinary  business  of  a  corporation  cannot 
be  granted  except  by  the  court  or  a  Judge  thereof;  nor  can 
it  be  granted  without  due  notice  of  the  application  therefor 
to  the  proper  officers  or  managing  agent  of  the  corpora- 
tion, except  when  the  people  of  this  state  are  a  party  to  the 
proceeding.    En.  March  11,  1872. 

Cal.Rep.Cit.  66,  189;  66,  163;  66,  814;  110,  146;  126.  299. 

Prac.  Act,  sec.  117.    En.  April  29,  1851.    Am'd.  1866,  703. 

S  532.  Motion  to  vacate  or  modify  Injunction.  If  an 
injimctlon  be  granted  without  notice,  the  defendant  at  any 
time  before  the  trial,  may  apply,  upon  reasonable  notice 
to  the  judge  who  granted  the  injunction,  or  to  the  court  in 
which  the  action  is  brought,  to  dissolve  or  modify  the 
same.  The  application  may  be  made  upon  the  complaint 
and  the  affidavit  on  which  the  injunction  was  granted,  or 
upon  affidavit  on  the  part  of  the  defendant,  with  or  without 
the  answer.  If  the  application  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plaintlft 
may  oppose  the  same  by  affidavits  or  other  evidence  In 
addition  to  those  on  which  the  Injunction  was  granted.  In 
all  acUons  pending,  or  which  may  be  hereafter  brought, 
when  an  Injunction  or  restraining  order  has  been  or  may 
be  granted  or  applied  for,  to  prevent  the  diversion,  pending 
the  litigation,  of  water  used  or  to  be  used  for  irrigation 
or  domestic  purposes  only.  If  it  be  made  to  appear  to  the 
court  that  great  damage  will  be  suffered  by  the  defendant 
in  case  the  injunction  is  continued,  and  that  the  plaintiff 
can  be  fully  compensated  for  any  damages  he  may  suffer 
by  reason  of  the  continuance  of  the  acts  of  the  defendant 
during  the  pendency  of  the  litigation,  the  eourt,  in  its  dis- 
cretion, may  dissolve,  or  modify  the  injunction,  upon  the 
defendant  giving  a  bond,  with  sureties  to  be  approved  by 


191  INJUNCTION.  1 638 

the  Jadge,  and  In  such  amount  as  may  be  fixed  by  the  court 
or  judge,  conditioned  that  the  defendant  will  pay  all 
damages  which  the  plaintUt  may  suffer  by  reason  of  the 
continuance  during  the  litigation  of  the  acts  complained  of. 
Upon  the  trial  the  amount  of  such  damages  shall  be 
ascertained,  and  in  case  judgment  is  rendered  for  the 
plaintiff,  the  amount  fixed  as  such  damages  shall  be  in- 
cluded in  the  judgment,  together  with  reasonable  attor- 
neys' fees.  Upon  a  suit  brought  on  the  bond  the  amount 
of  damages  as  fixed  in  said  judgment  shall  be  concluslye 
upon  the  sureties.  En.  March  11,  1872.    Am'd.  1887*  241. 

Cal.Rep.CiL  72,  271;  72,  275;  18S,  887;  134,  877. 

Prac.  Act,  sec.  118.    En.  April  29,  1851. 

Cal.Rep.Cit.     12,448;     16,     86;     83,390;     88,891;     84,     84: 
86,     68:     86,    69. 

Vacating  orders  made  out  of  court:    Post,  sec.  987, 

1533.  When  to  be  vacated  or  modifled.  If  upon  such 
application  it  satisfactorily  appear  that  there  is  not  suf- 
ficient ground  for  the  injunction,  it  must  be  dissolved;  or 
if  it  satisfactorily  appear  that  the  extent  of  the  injunction 
is  too  great,  it  must  be  modified.    En.  March  11,  1872. 

Cal.Rep.Cit.  108  644. 

Prac.  Act»  sec.  119.    En.  April  29, 1851. 
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CHAPTER   rV. 
ATTACHMBNT. 

I  637.    Attachment,  when  and  In  what  cases  may  IssiMu 

9  638.    Affidavit  for  attachment,  what  to  conUln. 

9  638.     Undertaking  on  atUchment. 

9  640.     Writ,  to  whom  directed  and  what  to  state. 

9  641.     Shares  of  stock  and  debts  due  defendant,  how  attached  and 

disposed  of. 
9  642.     How  real  and  personal  property  shall  be  attached. 
9  643.    Attorney   to   give   written    instructions  to   sheriff   what   to 

attach* 
9  644.     Qarnishment,  when  garnishee  liable  to  plaintiff.  I 

9  646.     Citation  to  garnishee  to  appear  before  a  court  or  judge. 
9  646.     Inventory,  how  made.    Party  refusing  to  give  memorandum 

may  be  compelled  to  pay  costs. 
9  647.    Perishable  property,  how  sold.    Accounts  without  suit  to  be* 

collected. 
9  648.    Property  attached  may  be  Bold  as  under  execution,  if  the 

interest  of  the  parties  require.  j 

9  649.    When  property  claimed  by  a  third  party,  how  tried.  ' 

i  660.     If  pUlntift  obtains  Judgment,  how  satisftod. 
9  661.    When  there  remains  a  balance  due,  how  collected. 
9  662.     When  suits  may  be  commenced  on  the  undertaking. 
I  663.     If  defendant  recover  Judgment,  what  the  aherlflC  is  to  deliver. 
9  664.     Proceedings  to  release  attachment,  before  whom  taken. 
f  566.    Attachment,   in  what  cases  it  may  be  released  and   upon 

what  terms* 
9  566.    When  a  motion  to  discharge  attachment  may  be  made,  and 

upon  what  grounds. 
9  667.    When  motion  made  on  affidavit,  it  may  be  opposed  by  affi- 
davit. 
9  658.     When  writ  must  be  discharged.  i 

9  669.    When  writ  to  be  returned.  ^ 

§  537.  Attachment,  when  and  In  what  cases  may  issue*  | 
The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at 
any  time  afterward,  may  have  the  property  of  the  defendant 
attached,  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered,  unless  the  defendant  give  security 
to  pay  such  Judgment,  as  in  this  chapter  provided,  in  the 
following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  state,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally  so  secured, 
such  security  has,  without  any  act  of  the  plaintiff,  or  the 
I>erson  to  whom  the  security  was  given,  become  valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied. 
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•gainst  a  defendant  not  residing  In  this  state.    Bn.  March 
n,  1872.    Am'd.  1873*4,  806. 


Cal^«p.Clt.  65,  601 ;  66.  861 ;  78.  89 

82.  682 ;  84.  167  ;  90.  102 ;  97.  96 

99.  13 ;  101.  106 ;  107.  485 ;  113.  477 

122.  148;  182.  129.   Subd.  1^187.  648 

90,102;  99,  12. 


80.  107 

97,  100 

119.  196 


82.  602; 

97.  207 ; 

120.  410 ; 


187.  649.  Subd.  2— 


Prac.  Act.  sec.  120.  Bn.  April  29,  1851.  Am'd.  1863.  276; 
1868,  152;  1860,  800. 

CaI.Rep.Cit.       1.896:       6.281;       8.267;       8,268;     82.    58; 
88.166;     86.202;     87.181;     46.      6. 

Garnishment:    Sees.  642,  548-645. 

Preventing  leyy  by  connter-bond:    See  sec  540. 

Residence:    See  Pol.  Code,  sec  62. 

1538.  Affidavit  for  attachment,  what  to  contain.  The 
clerk  of  the  court  must  issue  the  writ  of  attachment,  upon 
receiving  an  affidavit  by  or  on  behalf  of  plaintiff,  showing: 

1.  That  the  defendant  is  Indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above  all 
legal  setoffs  or  counterclaims)  upon  a  contract,  express 
or  Implied,  for  the  direct  pa3rment  of  money,  and  that  such 
contract  was  made  or  Is  payable  In  this  state,  and  that 
the  payment  of  the  same  has  not  been  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or.  if  originally  so  secured, 
that  such  security  has,  without  any  act  of  the  plaintiff, 
or  the  person  to  whom  the  security  was  given,  become 
valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above  all 
legal  setoffs  or  counter-claims)  and  that  the  defendant  is 
a  nonresident  of  the  state;  and 

8.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant    Bn.  March  11,  1872.    Am'd.  1873-4,  307. 


Cia.R«p.Git.  57.  290;  77.  213 

89.  94;  99.  13;  101.  lOiS 

108.  177 :  120.  418 ;  120.  414 

120.  410;  122,  148;  187.  419; 


78,177;  80.107;  84.176; 

106.  68 ;  107.  485 ;  107.  486 ; 

132.  129;  137.  649.  Subd.  1— 
187.  648. 


Prac.  Act,  sec.  121.  Bn.  April  29, 1851.  Am'd.  1853,  277; 
1858,  153;  1860,  801. 

CaLRep.Cit.  26.  207;  83.  167. 
Code  Civ.  Proc.— 17. 
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Levy  without  process  a  misdemeanor:    Bee  Pen.  Code, 

sec.  146. 

Fact  of  issuing  attachment  not  to  be  made  public:  See 
Pol.  Code,  sec.  1032. 

Affidavit:    Post,  sec.  557. 

§  539.  Undertaking  on  attachment.  Before  issuing  the 
writ,  the  clerk  must  require  a  written  undertaking  on  the 
part  of  the  plaintiff  in  a  sum  not  less  than  two  hundred 
dollars  and  not  exceeding  the  amoimt  claimed  by  the 
plaintiff  with  sufficient  sureties,  to  the  effect  that  if  the 
defendant  recover  judgment,  the  plaintiff-  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  specified  in  the  undertaking.  Within 
five  days  after  service  of  the  summons  in  the  action,  the 
defendant  may  except  to  the  sufficiency  of  the  sureties.  If 
he  fails  to  do  so  he  is  deemed  to  have  waived  all  objections 
to  them.  When  excepted  to,  the  plaintiff's  sureties,  upon 
notice  to  the  defendant  of  not  less  than  two  nor  more  than 
five  days,  must  justify  before  a  judge  or  county  clerk,  in 
the  same  manner  as  upon  bail  on  arrest;  and  upon  failure 
to  justify,  or  if  others  in  their  place  fail  to  justify  at  the 
time  and  place  appointed,  the  clerk  or  judge  shall  issue  an 
order  vacating  the  writ  of  attachment  En.  March  H,  1872. 
Am'd.  1873-4,  308;  1873-4,  406. 

Cal.Rep.Cit     64,296;     64,297;     77,218;     97,    65;     99.    18; 
122,  161;  122,  208. 

Prac.  Act,  sec.  122.  En.  April  29, 1861.  Am'd.  1858, 158; 
1860,  301. 

Cal.R6p.Cit  7.  618;  44,  170. 

There  was  another  section  589  adopted  at  the  same 
session,  amendments  1878-4,  p.  808,  but  was  repealed  by 
the  above:    Goodwin  v.  Buckley,  64  Cal.  295. 

Undertaking,  generally:    Sec.  581,  subd.  1. 

Sureties,  justification  of:  Ante,  sees.  259,  subd.  8,  495; 
iiualificatlons  of:     Sec.  1057. 

Undertaking  to  discharge  attachment:    Post,  sec.  556. 

Counter-undertaking  to  prevent  levy:    Post,  sec  540. 

Dismissal  of  action  on — Clerk  is  to  hand  undertaking  to 
defendant:    Sec.  581,  subd.  1. 


Ids  ATTACHMENT.  t9  640, 541 

i  540.  Writ,  to  whom  directed  and  what  to  state.  The 
writ  must  be  directed  to  the  sheriff  of  any  county  In 
which  property  of  such  defendant  may  be,  and  must  require 
him  to  attach  and  safely  keep  all  the  property  of  such 
defendant  within  his  county  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plain- 
tiff's demand,  the  amount  of  which  must  be  stated  In  con- 
formity with  the  complaint,  unless  the  defendant  give  him 
security  by  the  undertaking  of  at  least  two  sufficient  sure- 
ties, in  an  amount  sufficient  to  satisfy  such  demand,  besides 
costs,  or  in  an  amount  equal  to  the  value  of  the  property 
which  has  been  or  Is  about  to  be  attached;  in  which  case, 
to  take  such  undertaking.  Seyeral  writs  may  be  issued  at 
the  same  time  to  the  sheriffs  of  different  counties.  En. 
March  11,  1872. 


CaI.&6p.Cit.     65.  S77;     67,  159 

65,     38 ;     88,  895  ;     86.  872 

97,     98 ;  108,  177  ;  120,  413 

122.    97  ;  122,  161 ;  123,  246 

187,  648;  187,  649. 


64.  406 

BS.  107 

120,  414 

182,  126 


64.  407;     64,  408; 

95,  448 ;  96,  449 ; 
120.  621 ;  121,  421 ; 
132,  129  ;  133.  112 ; 


Prac.  Act,  sec.  123.    En.  April  29,  1851.    Am'd.  1860,  315. 

Writ,  seal  necessary  to:    Ante,  sec.  153,  subd.  1. 

Sheriff,  duties  of,  excused  only  by  written  directions: 
Pol.  Code,  sec.  4185;  when  must  show  process:  Pol.  Oode, 
sec.  4188. 

Exemptions  from  execution:    Post,  sec.  690. 

Bond  for  release  after  appearance:    Post,  sec.  665. 

1 541.  8hares  of  stock  and  debts  due  defendant,  how 
attached  and  disposed  of.  The  rights  or  shares  which  the 
defendant  may  have  in  the  stock  of  any  corporation  or  com- 
pany* together  with  the  interest  and  profit  thereon,  and  all 
debts  due  such  defendant,  and  all  other  property  in  this 
state  of  such  defendant  not  exempt  from  execution,  may 
be  attached,  and  if  Judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution.    En.  March  11,  1872. 

CaI.Rep.Cit.  57,  255. 

Prac.  Act,  sec.  124.    En.  April  29, 1851. 
Cal.Rep.Clt.  13,  22;  84,  87. 

Stocks  or  shares,  how  attached:  Post,  sec.  642,  subd.  4. 
Debts  and  credits,  etc.,  how  attached:   Post,  sec.  642, 
subd.  5. 
Garnishment,  generally:  Post,  sees.  643-545. 


! 
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§  542.  How  real  and  peraonai  proparty  ahall  be  attached. 
The  sheriff  to  whom  the  writ  is  directed  and  delivered, 
must  execute  the  same  without  delay,  and  if  the  undertak- 
ing mentioned  in  section  five  hundred  and  forty  he  not 
given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached,  by 
filing  with  the  recorder  of  the  county  a  copy  of  the  writ, 
together  with  a  description  of  the  property  attached,  and  a 
notice  that  it  is  attached;  and  by  leaving  a  similar  copy  of 
the  writ,  description,  and  notice  with  an  occupant  of  the 
property,  if  there  is  one;  if  not,  then  by  posting  the  same  in 
a  conspicuous  place  on  the  property  attached. 

2.  Real  property,  or  an  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  coilnty  in  the  name  of  any  other  per- 
son, must  be  attached,  by  filing  with  the  recorder  of  the 
coimty  a  copy  of  the  writ,  together  with  a  description  of 
the  property,  and  a  notice  that  such  real  property,  and  any 
interest  of  the  defendant  therein,  held  by  or  standing  in  the 
name  of  such  other  person  (naming  him),  are  attached; 
and  by  leaving  with  the  occupant,  if  any,  and  with  such 
other  person,  or  his  agent,  if  known  within  the  county,  or 
at  the  residence  of  either,  if  within  the  county,  a  copy  of 
the  writ,  with  a  similar  description  and  notice.  If  there  is 
no  occupant  of  the  property,  a  copy  of  the  writ,  together 
with  such  description  and  notice,  must  be  posted  in  a  con- 
spicuous place  upon  the  property.  The  recorder  must  in- 
dex such  attachment  when  filed,  in  the  names,  both  of  the 
defendant  and  of  the  person  by  whom  the  property  is  held 
or  in  whose  name  it  stands  on  the  records. 

8.  Persona]  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company,  must  be  attached  by  leaving 
with  the  president,  or  other  head  of  the  same,  or  the  secre- 
tary, cashier,  or  other  managing  agent  thereof,  a  copy  of 
the  writ,  and  a  notice  stating  that  the  stock  or  interest 
af  the  defendant  is  attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owing  such  debts,  or  having  in  his  posses- 
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Bion,  or  imder  his  control,  such  credits  and  other  persona] 
property,  or  with  his  agent,  a  copy  of  the  writ,  and  a  notice 
that  the  debts  owing  by  him  to  the  defendant,  or  the  credits 
and  other  personal  property  in  his  possession,  or  under 
his  control,  belonging  to  the  deiendant,  are  attached  in 
pursuance  of  such  writ,  except  In  the  case  of  attachment  of 
growing  crops,  a  copy  of  the  writ,  together  with  a  descrip- 
tion of  the  property  attached,  and  a  notice  that  it  is  at- 
tached, shall  be  recorded  the  same  as  in  the  attachment 
of  real  property.    Bn.  March  11,  1872.    Am'd.  1903.  167. 

CBl.Rep.Clt.  64,  342;  57.  195;  57,  256;  96.  267;  101.  227; 

111.  288;  119.  198;  188.  194.   Subd.  1  —  66,  208;  71,  806; 

72.  496;  80.  466;  88.  107;  99.  166;  99.  644;  119,  198. 

Subd.  2  —  72.  497.  Subd.  3  —  67,  266;  111,  381;  115.  213; 

131.  89;  133.  317.  Subd.  4—122.  469;  183.  317.  Subd.  5— 

65.  803 ;  77.  655 ;  90.  568 ;  96.  531 ;  103.  665 ;  111.  285 ; 
121.  351. 

Prac.  Act,  sec.  125.  En.  AprU  29,  1851.  Am'd.  1862,  568. 

CalJRep.Cit.       1.     96;       8.    26;     19.    44;     34.    87;     84.607; 
88.  158;     38.  154;     43.  579. 

Attachment  lien,  oflElcer's:  Civ.  Code.  sec.  3057;  leviable 
interest,  in  mortgaged  property:  Civ.  Code.  sees.  2968-2970; 
fraudulent  transfers:  Civ.  Code,  sees.  1227,  3431,  3439-42. 

I  543.  Attorney  to  give  written  instructions  to  sheriff 
what  to  attach.  Upon  receiving  information  in  writing 
from  the  plaintiff  or  his  attorney,  that  any  person  has  in 
his  possession  or  under  his  control  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  is  owing  any 
debt  to  the  defendant,  the  sheriff  must  serve  upon  such  per- 
son a  copy  of  the  writ  and  a  notice  that  such  credits,  or 
other  property,  or  debts,  as  the  case  may  be.  are  attached, 
in  pursuance  of  such  writ.    En.  March  11, 1872. 

Cal.Rep.Cit.  90.  568;  108.  254. 

Prac.  Act,  sec.  126.    En.  April  29,  1851. 

Cal.Rep.Clt.  84.  298;  34.  299;  38.  153. 

|544w  Garnishment,  when  garnishee  iiabie  to  plaintiff. 
All  persons  having  in  their  possession  or  under  their  con- 
trol any  credits  or  other  personal  property  belonging  to  the 
defendant,  or  owing  any  debts  to  the  defendant,  at  the  time 
of  service  upon  them  of  a  copy  of  the  writ  and  notice, 
as  provided  in  the  last  two  sections,  shall  be,  unless  such 
property  be  delivered  up  or  transferred,  or  such  debts  be 
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paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount  of 
such  credits,  property,  or  debts,  until  the  attachment  be 
discharged,  or  any  judgment  recovered  by  him  be  satis* 
fled.    Bn.  March  11,  1872. 

Cal.Rep.CIt.     88,  626;     90,  568;  109,     83;' 116,  372;  116.  874; 
128.  165 ;  128.  166 ;  128,  167 ;  188,  186 ;  138.  194. 

Prac.  Act,  sec.  127.    En.  April  29,  1851. 

Cal.Rep.CIt.  1.  96 ;  9.  266 ;  88,  612. 

Similar  provision  as  to  execution:  Post,  sec.  716. 

I  545.  Citation  to  garnlsiiee  to  appear  before  a  court  or 
Judge.  Any  person  owing  debts  to  the  defendant,  or  hav- 
ing in  his  possession  or  under  his  control  any  credits  or 
other  personal  property  belonging  to  the  defendant,  may 
be  required  to  attend  before  the  court  or  judge,  or  a  referee 
appointed  by  the  court  or  judge,  and  be  examined  on  oath 
respecting  the  same.  The  defendant  may  also  be  required 
to  attend,  for  the  purpose  of  giving  information  respect- 
ing his  property,  and  may  be  examined  on  oath.  The  court 
or  judge  may,  after  such  examination,  order  personal  prop- 
erty, capable  of  manual  delivery,  to  be  delivered  to  the 
sheriff  on  such  terms  as  may  be  just,  having  reference  to 
any  liens  thereon  or  claims  against  the  same,  and  a  memo- 
randum to  be  given  of  all  other  personal  property,  con- 
taining the  amount  and  description  thereof.  En.  March 
11,  1872. 

CaLRep.Clt     61.  817;     90.  56iB;  128,  166;  l2^  166;  128,  167; 
133,  317. 

Prac.  Act,  sec.  128.    En.  April  29,  1851.    Am'd.  1855,  197. 

Cal.Rep.Clt.  1,  96;  9.  266;  9.  266;  84.  607. 

Compare,  proceedings  supplementary  to  execution:  Post, 
sees.  714-721. 

§  546.  Inventory,  how  made.  Party  refusing  to  give 
memorandum  may  be  compelled  to  pay  costs.  The  sheriff 
must  make  a  full  inventory  of  the  property  attached,  and 
return  the  same  with  the  writ  To  enable  him  to  make 
such  return  as  to  debts  and  credits  attached,  he  must  re- 
quest, at  the  time  of  service,  the  party  owing  the  debt  or 
having  the  credit  to  give  him  a  memorandum,  stating  the 
amount  and  description  of  each;  and  if  such  memorandum 
be  refused,  he  must  return  the  fact  of  refusal  with  the  writ 


109  ATTACHIOBKB.  H  547-549 

The  party  refusing  to  give  tbe  memorandum  may  be 
required  to  iMiy  the  costs  of  any  proceedings  taken  for  the 
purpose  of  obtaining  information  respecting  the  amounts 
and  description  of  such  debt  or  credit.    Bn.  March  11, 1872. 

j  Gal.Rep.Oit.  58,  866;  90,  568;  128,  166;  128,  167. 

I  Prac.  Act,  sec.  129.    Bn.  April  29,  1851. 

I  Return  of  writ,  generally:  See  infra,  sec.  659. 

I 

§  547.    Perishable  property,  how  sold.    Accounts  without 

suit  to  be  collected.  If  any  of  the  property  attached  be 
perishable,  the  sheriff  must  sell  the  same  in  the  manner  in 
which  such  property  is  sold  on  execution.  The  proceeds 
and  other  property  attached  by  him  must  be  retained  by 
him  to  answer  any  Judgment  that  may  be  recovered  in  the 
action,  unless  sooner  subjected  to  execution  upon  another 
judgment,  recovered  previous  to  the  issuing  of  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's 
receipt  is  a  sufficient  discharge  for  the  amount  paid.  Bn. 
March  11,  1872. 

Cal.Rep.Cit.  186,  98;  185,  99. 

Prac.  Act,  sec.  130.    En.  April  29,  1851. 

Gal.Rep.Clt.  1,  96;  9,  561. 

8  548.  Property  attached  may  be  sold  as  under  execu- 
tion, if  the  interest  of  the  parties  require.  Whenever, 
property  has  been  taken  by  an  officer  under  a  writ  of  attach- 
ment, and  it  is  meule  to  appear  satisfactorily  to  the  court 
or  a  Judge  thereof,  that  the  interest  of  the  parties  to  the 
action  .will  be  subserved  by  a  sale  thereof,  the  court  or 
Judge  may  order  such  property  to  be  sold  in  the  same  man- 
ner as  property  is  sold  under  an  execution,  and  the  pro- 
ceeds to  be  deposited  in  the  court,  to  abide  the  Judgment 
in  the  action.  Such  order  can  be  made  only  upon  notice 
to  the  adverse  party  or  his  attorney,  in  case  such  party 
has  been  personally  served  with  a  summons  in  the  action. 
Bn.  March  11,  1872.    Am'd.  1880,  i. 

Cal.Rep.Cit  185,  99. 

1 549.  When  property  claimed  by  a  third  party,  how 
tried.  If  any  personal  property  attached  be  claimed  by  a 
third  person  as  his  property,  the  same  rules  shall  prevail  as 
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to  the  coBtentB  and  making  of  said  claim)  and  as  to  the 
holding  of  said  property,  as  In  case  of  a  claim  after  levy 
\ipon  execution,  as  provided  for  in  section  six  hundred  and 
eighty-nine  of  the  Code  of  Civil  Procedure.  En.  March  11, 
1872.    Am'd.  1891,  .20. 

Cal.Rep.Cit  97,  488;  117,  40;  122,  884;  126,  42., 

Prac.  Act,  sec.  131.    En.  April  29,  1851. 

Sureties  on  indemnity. — If  sheriff  gives  to  sureties  no- 
tice of  action  brought  against  him,  the  sureties  are  liable 
on  the  Judgment:  Post,  sec.  1055. 

§550.  If  plaintiff  obtains  Judgment,  how  satisfied.  If 
Judgment  be  recovered  by  the  plaintiff,  the  sheriff  must 
satisfy  the  same  out  of  the  property  attached  by  him 
which  has  not  been  delivered  to  the  defendant  or  a  claim- 
ant as  hereinbefore  provided,  or  subjected  to  execution  on 
another  Judgment,  recovered  previous  to  the  issuing  of  the 
attachment.  If  it  be  sufficient  for  that  purpose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all 
sales  of  perishable  property  sold  by  him,  or  of  any  debts  or 
credits  collected  by  him,  or  so  much  as  shall  be  necessary 
to  satisfy  the  Judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  Judgment,  he  must  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as  may 
be  necessary  to  satisfy  the  balance,  if  enough  for  that  pur- 
pose remain  In  his  hands.  Notices  of  the  sales  must  be 
given,  and  the  sales  conducted  as  in  other  cases  of  sales 
on  execution.    En.  March  11,  1872. 

CalJlep.Cit.  72.  70;  122,  471. 

Prac.  Act,  sec.  132.    En.  April  29,  1851. 

Cal.Rep.Cit.  9,  661. 

Disposition  of  proceeds. — Action  against  sheriff  for 
amount,  and  twenty-five  per  cent  damages,  and  ten  per 
cent  per  month  interest,  if  he  neglect  to  pay  over  moneys: 
Pol.  Code,  sec.  4181;  preference,  claim  for  labor,  wages, 
etc.,  sec.  1206. 

Sales  on  execution:    Post,  sees.  692-709. 

1 651.  When  there  remains  a  balance  due,  how  col  looted. 
If,  after  selling  all  the  property  attached  by  him  remaining 
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in  his  hands,  and  applying  the  proceeds,  together  with  the 
proceeds  of  any  debts  or  credits  collected  by  him,  dednctins 
his  fees,  to  the  payment  of  the  Judgment,  any  balance  shall 
remain  dne,  the  sheriff  must  proceed  to  collect  such  bal- 
ance as  upon  an  execution  in  other  cases.  Whenever  the 
judgment  shall  Iwre  been  paid,  the  sheriff,  upon  reasonable 
demand,  must  deliver  over  to  the  defendant  the  attaphed 
property  remaining  in  his  hands,  and  any  proceeds  of  the 
property  attached  unapplied  on  the  Judgment,  ^ia,  March 
11,  1872. 

Prac.  Act,  sec.  133.    En.  April  29, 1851. 

Cal.Rep.Clt.  46,  616. 

Proceedings  supplementary  to  execution:  Post,  sees.  714 
et  seq. 

§  552.  When  suits  may  be  commenced  on  the  undertak- 
ing. If  the  execution  be  returned  unsatisfied  in  whole  or 
in  part,  the  plaintiff  may  prosecute  any  undertaking  given 
pursuant  to  section  five  hundred  and  forty,  or  section  five 
hundred  and  fifty-five,  or  he  may  proceed  as  in  other  cades 
upon  the  return  of  an  execution.    En.  March  11,  1872. 

CaLRep.Clt     67,169;     71,806;     78,669;     96,448;     96,449; 
128.  246. 

Prac.  Act,  sec.  134.    En.  April  29,  1851. 

1553.  If  defendant  recover  Judgment,  what  the  sherifT 
Is  to  deliver.  If  the  defendant  recover  Judgment  against 
the  plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent  The  order 
of  attachment  shall  be  discharged,  and  the  property  re- 
leased therefrom.    En.  March  11, 1872. 

Oftl.Rep.Cit.     76,  664;     76,  566;  128,    94;  123,    96;  183.  112; 
188.  118. 

Prac.  Act,  sec.  136.    En.  April  29, 1861. 

§  564.  Proceedings  to  release  attachment,  before  whom 
taken.  Whenever  the  defendant  has  appeared  in  the  action 
he  may,  upon  reasonable  notice  to  the  plaintiff,  apply  to 
the  court  in  which  the  action  is  pending,  or  to  the  Judge 
thereof,  for  an  order  to  discharge  the  attachment,  wholly 
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or  In  part;  and  upon  the  execution  of  the  undertaking  men- 
tioned in  the  next  section,  an  order  may  be  made,  releasing 
from  the  operation  of  the  attachment  any  or  aU  of  the  prop- 
erty attached;  and  all  of  the  property  so  released,  and  all 
of  the  proceeds  of  the  sales  thereof,  must  be  delivered  to 
the  defendant,  upon  the  justification  of  the  sureties  on  the 
undertaking,  if  required  by  the  plaintiff.  Bn.  March  11, 
1872.    Am'd.  1880,  4. 

Cal.Rep.Cit.     68,640;     64.407;     72,664;     76,668;     86.872; 
96.  448;  119,    49;  128.    94;  128,  242;  188,  244;  128,  246; 
184.  611;  184,  612. 

Prac.  Act,  sec.  136.    Bn.  April  29,  1861.    Am'd.  1864,  61; 
1868,  306. 

CaI.Rep.Clt  1.  887;  28,  661;  81.  270. 

Appearance:  Post,  sec.  1014. 

§  555.  Attachment,  in  what  cases  It  may  be  released 
and  upon  what  terms.  Before  making  such  order,  the  court 
.  or  Judge  must  require  an  undertaking  on  behalf  of  the  de- 
fendant, by  at  least  two  sureties,  residents  and  freehold- 
ers, or  householders,  in  the  state,  to  the  effect  that  in  case 
the  plaintiff  recover  Judgment  in  the  action,  defendant  will, 
on  demand,  re-dellver  the  attached  property  so  released  to 
the  proper  ofilcer,  to  be  applied  to  the  payment  of  the  Judg- 
ment, or  in  default  thereof,  that  the  defendant  and  sureties 
will,  on  demand,  pay  to  the  plaintiff  the  full  value  of  the 
property  released.  The  court  or  Judge  making  such  order 
may  fix  the  sum  for  which  the  undertaking  must  be  exe- 
cuted, and  if  necessary  in  fixing  such  sum  to  know  the 
value  of  the  property  released,  the  same  may  be  appraised 
by  one  or  more  disinterested  persons,  to  be  appointed  for 
that  purpose.  The  sureties  may  be  required  to  Justify  before 
the  court  or  Judge,  and  the  property  attached  cannot  be  re- 
leased from  the  attachment  without  their  Justification,  if 
the  same  be  required.  En.  March  11,  1872.  Am'd.  1878-4, 
308. 

Cal.Rep.Clt.     64.  604 ;     67.  169 ;     68.  844 ;     63.  640 ;     72,  664 ; 

78.448;     79.668;     79.  66'0;     86,872;     96.448;     96.449; 

1X9,    49;  119.    61;  123,     94;  128,  242;  123.  246;  184,  611. 

Prac.  Act,  sec.  137.  Bn.  April  29,  1851.  Am'd.  1854,  61; 
1863,  806;  1864,  44. 

Cal.Rep.Cit.  1,  884;  1,  836;  11.  276:  22.  684. 
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Undertaking  to  pr^rent  attacbment:    Sec.  640. 

Oonrt  oommlBsioners,  power  to  take  bonds,  examine 
sureties,  etc.:    Sec.  269,  subd.  S. 

Sureties,  qualiflcations  of:  Ante,  sees.  494;  post,  sec. 
1067. 

Justiflcatlon:  Ante,  sees.  269,  subd.  8,  494;  post,  sec.  941. 

I  556.  When  a  motion  to  discharge  attachment  may  be 
made  and  upon  what  groiinds.  The  defendant  may  also  at 
any  time,  either  before  or  after  the  release  of  the  attached 
property,  or  before  any  attachment  shall  have  been  ac- 
tually levied,  apply  on  motion,  upon  reasonable  notice  to 
the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or 
to  a  judge  thereof,  that  the  writ  of  attachment  be  dis- 
charged on  the  ground  that  the  same  was  improperly  or 
irregularly  issued.  En.  March  11,  1872.  Am'd.  1878-4,  809; 
1880,  4. 

Cal.Rep.Cit.     63,188;     72,664;     76,290;     97,    99;  122,    96; 
137,  418;  137,  419. 

Prac.  Act,  sec.  138.    En.  April  29,  1861.    Am'd.  1864,  61; 
1868,  163;  1860,  801. 
Cal.Rep.Cit.  88,  210., 

1 557.  When  motion  made  on  affidavit,  It  may  be  opposed 
by  affidavit.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evidence,  in  addition 
to  tho&e  on  which  the  attachment  was  made.  En.  March 
11,  1872. 

CalJlep.Cit.  84,  176;  89,  486;  187,  418. 

Prac.  Act,  sec.  139.  En.  April  29,  1851.  Am'd.  1858,  158; 
1860,  301. 

On  affidavits,  compare  application  to  dissolve  injunction: 
Ante,  sec.  632. 

1558.  When  writ  mutt  be  discharged.  If,  upon  such 
application,  it  satisfactorily  appears  that  the  writ  of  attach- 
ment was  improperly  or  irregularly  Issued,  it  must  be  dis- 
charged.   En.  March  11,  1872. 

CRl.Rep.Clt.  72,  664;  97,  99;  122,  209;  187,  418;  187,  419. 

Prac.  Act,  sec.  140.  En.  April  29,  1851.  Am'd.  1868,  154; 
1860,  301. 

Oal.Rep.Clt  74,  567. 


^ 
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1559.  When  writ  to  bo  retum«d.  The  sherlif  must 
return  the  writ  of  attachment  with  the  aummons,  il  laaued 
at  the  sam^  time;  otherwise,  within  twenty  daya  after  ita 
receipt,  with  a  certificate  of  hia  proceedinga  indoraed 
thereon  or  attached  thereto;  and  whenever  an  order  haa 
been  made  discharging  or  releasing  an  attachment  upon 
real  property,  a  certified  copy  of  such  order  may  be  filed  in 
the  offices  of  the  county  recorders  in  which  the  notices  of 
attachment  have  been  filed,  and  be  indexed  in  like  fiianner. 
En.  March  11,  1872.     Am'd.  1876-6,  91. 

CaI.Rep.Clt  80»  466. 

Prac.  Act,  sec.  141.    En.  April  29,  1851. 

Cal.Rep.Clt.  48,  580. 

Notices  of  attachment  filed:  Ante,  sec.  542,  subds.  1,  2. 
Return  of  inventory  with  writ:  See  supra,  sec.  546. 
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568.  Powers  of  receivers. 
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S  564.  Appointment  of  receiver.  A  receiver  may  be 
appointed  by  the  court  in  which  an  action  is  pending,  or 
by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property,  or  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim,  or  between  partners  or  others 
Jointly  owning  or  interested  -in  any  property  or  fund,  on 
the  application  of  the  plaintifP,  or  of  any  party  whose  right 
to  or  interest  in  the  property  or  fund,  or  the  proceeds 
thereof,  is  probable,  and  where  it  is  shown  that  the  property 
or  fund  is  in  danger  of  being  lost,  removed,  or  materially 
injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  hia 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
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of  the  mortgage  hea  not  been  pertained,  and  that  the  prop- 
ertjr  is  probably  inBofflcient  to  diacharge  the  mortgage 
debt; 

8.    After  Judgment,  to  carry  the  Judgment  Into  effect; 

4.  Afier  Judgment,  to  dispose  of  the  property  according 
to  the  Judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the  judg- 
ment debtor  refuses  to  apply  his  property  in  satisfaction  of 
the  Judgment; 

6.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent*  or  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity.  En. 
March  11, 1872. 

Cal.Rep.Clt.     58,651;  63.668;  63,554;     64.287;     64.288; 

66.  466 ;     66.     29 ;  66.  627 ;  60.  227  ;     71,  272 ;     72.  673 ; 

75,322;  84.856;  84,857;  84,360;  84.374;  «95,  278; 

108,  486;  110,  141;  120,  618;  121.  646;  123,  237;  123,  238; 

129,  666;  130,  699;  188,  238.  Subd.  2  —  67.  624;  66.  433; 

98,  496;  99,  410;  116,  94;  120,  615;  121.  644;  123.  235; 

128.  286;  129,  665.  Subd.  8—110,  144;  121.  41;  130.  599. 

Subd.  4  —  57,  622 ;  72,576;  78,868.   Subd.  6  —  63,  660 ; 

84,  856;  86.  86;  110.  140;  129,  632.   Subd.  6  —  66,  616; 

85,  86;  95.  276;  116.  274. 

Prac.  Act,  sec.  143.    En.  April  29,  1851.    Am'd.  1864,  61. 

Cal.R6p.Clt.     20,    65;     22,198;     25,    16;     64,287;     64.288; 
64.  289. 

1 665.  Appointment  of  receivers  upon  dissolution  of 
corporations.  Upon  the  dissolution  of  any  corporation, 
the  superior  court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  business, 
on  application  of  any  creditor  of  the  corporation,  or  of 
any  stockholder  or  member  thereof,  may  appoint  one  or 
more  persons  to  be  receivers  or  trustees  of  the  corporation, 
to  take  charge  of  the  estate  and  effects  thereof,  and  to 
collect  the  debts  and  property  due  and  belonging  to  the 
corporation,  and  to  pay  the  outstanding  debts  thereof, 
and  to  divide  the  moneys  and  other  property  that  shall 
remain  over,  among  the  stockholders  or  members.  En, 
March  11,  1872.    Am'd.  1880,  4. 

Cal.Rep.Cit.     84,  366;     84,  869;     84.  870;     84,  880;  100,  119; 
101.  148;  108.  436;  108.  437;  129,  631. 

Code  GIy.  Proc— 18. 
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Disaolntion,  Inyolimtaiy:  Clr.  Code,  sees.  899,  400,  and 
this  code,  post,  sees.  802  et  seq,;  voluntary:  Sees.  1227  et 
seq.,  post. 

1 569.  Who  shall  not  bo  appointed.  No  party,  or  attor- 
ney, or  person  interested  in  an  action,  or  related  to  any 
judge  of  the  court  by  consanguinity  or  affinity  within  the 
third  degree,  can  be  appointed  receiver  therein  without 
the  written  consent  of  the  parties,  filed  with  the  clerk. 
If  a  receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  may  require  from  the 
applicant  an  undertaking,  with  sufficient  sureties,  in  an 
amount  to  be  fixed  by  the  court,  to  the  effect  that  the 
applicant  will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver  and 
the  entry  by  him  upon  his  duties,  in  case  the  applicant  shall 
have  procured  such  appointment  wrongfully,  maliciously, 
or  without  sufficient  cause;  and  the  court  may,  in  its  dis- 
cretion,'at  any  time  after  said  appointment,  require  an 
additional  undertaking.  En.  March  11, 1872.  Am'd.  1873>4, 
809;  1897,  60. 

CBl.Rep.Cit.  56.  627;  60,  227;  64,  626;  84,  866. 

S  567.  Oath  and  undertaking.  Before  entering  upon  his 
duties,  the  receiver  must  be  sworn  to  perform  them  faith- 
fully, and  with  one  or  more  sureties,  approved  by  the  court 
or  Judge,  execute  an  undertaking  to  such  person,  and  in 
such  sum  as  the  court  or  Judge  may  direct,  to  the  effect 
that  he  .will  faithfully  discharge  the  duties  of  receiver  in 
the  action,  and  obey  the  orders  of  the  court  therein.  En. 
March  11, 1872. 

Undertaking,  generally. — By  Political  Code,  sec.  981,  "the 
provisions  of  this  article  apply  to  the  bonds  of  receivers, 
executo]:8,  administrators,  and  guardians."  The  article 
referred  to  is  part  3,  c.  7,  arL  9,  and  comprises  Political 
Code,  sees.  947  to  986  inclusive.  Many  of  those  provisions 
seem  quite  inapplicable  to  the  undertaking  of  receivers, 
etc.,  and  want  of  space  prevents  the  insertion  of  the  whole 
in  this  place.  By  Political  Code,  sec.  982,  bonds  or  under^ 
takings  given  by  trustees,  receivers,  assignees,  or  officers 
of  a  court,  are  to  be  in  the  name  of  the  state  of  California, 
and  may  by  order  of  the  court  be  prosecuted  for  the  benefit 
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of  any  penon  InterMtad.    XTndertoklngs,  generally:  Poet, 
eec.  941. 

i  568.  Powere  of  recelvere.  The  receiver  has,  under  the 
control  of  the  court,  power  to  bring  and  defend  actions  in 
his  own  name,  as  receiver;  to  take  and  keep  possession  of 
the  property,  to  receive  rents,  collect  debts,  to  compound 
lor  and  compromise  the  same,  to  make  transfers,  and 
generally  to  do  such  acts  respecting  the  property  as  the 
court  may  authorise.    En.  March  11,  1872. 

CalJtflp.Cft.     84,    11;     81,  465;  HZ,  516;  116,  866;  116,  867; 
120,  476. 

1569.  Investment  of  funds.  Funds  in  the  hands  of  a 
receiver  may  be  invested  upon  interest,  by  order  of  the 
court;' but  no  such  order  can  be  made,  except  upon  the 
consent  of  all  the  parties  to  the  action.  En.  March.  11, 
1872. 

C«LBep.OIt.  66,  627. 
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CHAPTER  VI. 

DBPOaiT  IN  COURT. 

672.     Deposit  In  court. 

678.     Money  paid  to  clerk  must  be  deposited  with  county  treasurer. 

674.     Manner  of  enforcing  the  order. 


1672.  Deposit  in  court.  When  it  is  admitted  by  the 
pleading,  or  shown  upon  the  examination  of  a  party,  that 
he  has  in  his  possession,  or  under  his  control,  any  money 
or  other  thing  capable  of  delivery,  which,  being  the 
subject  of  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the 
court  may  order  the  same,  upon  motion,  to  be  deposited  in 
court  or  delivered  to  such  party,  upon  such  conditions  as 
may  be  just,  subject  to  the  further  direction  of  the  court. 
En.  March  11,  1872. 

CaLRep.Oit  61,  446;  71,  271;  71»  272;  71,  278;  78,  269. 

Prac.  Act,  sec.  142.    En.  April  29,  1851. 
Deposit  with  clerk:    See,  further,  post,  sec.  2104. 

(  673.  Money  paid  to  clerk  must  be  deposited  with  county 
treasurer.    If  the  money  is  deposited  in  court,  it  must  be 
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IMdd  to  the  clerk,  wno  mnet  deposit  It  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court  For  the  safekeeping  of  the  money  deposited  with 
him  the  treasurer  Is  liable  on  his  official  bond.  Sn.  March 
11, 1872. 

Cal.Rep.Cit.  61,  446;  78,  269. 

Deposit  with  clerk:    Post,  sec.  2104. 

(  574.  Manner  of  enforcing  the  order.  Whenever  In  the 
exercise  of  its  authority,  a  court  has  ordered  the  deposit 
or  delivery  of  money  or  other  thing,  and  the  order  is 
disobeyed,  the  court,  beside  punishing  the  disobedience, 
may  make  an  order  requiring  the  sheriff  to  take  the  money 
or  thing  and  deposit  or  deliver  It  in  conformity  with  the 
direction  of  the  court.    En.  March  11,  1872. 

Cal.Rep.Cit.  61.  446;  67,  622;  99,  276. 

Punishing  the  disobedience,  contempt:    Sec  1209. 
Sheriff's  duties,  as  to  official  moneys:     Pol.  Ck)de,  sec 
4181. 
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TITLE  VIIL 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter  I.    Judgment  in  General,  %%  677-682. 

n.    Judgment  Upon  Failure  to  Answer,  S  686. 
m.    Issues — the  Modes  of  Trial  and  Postponements, 
§§  688-696. 

IV.  Trial  by  Jury,  ({  600-628. 

V.  Trial  by  the  Court,  §§  631-636. 

VL    Of  References  and  Trials  by  Referees,  t(  688- 

646. 
Vn.    Provisions  Relating  to  Trials  in  General,  §S  646- 

663^. 
Vm.    The  Manner  of  Giring  and  Entering  Judgment, 

§§  664-680^.' 

CHAPTER   L 

JUDOMBNT  IN  GENERAL 

I  677.  Judgment  defined. 

I  678.  Judgment  may  be  tor  or  against  one  of  the  parties. 

i  679.  Judgment  may  be  against  one  party  and  action  proceed  as 

to  others. 

I  680.  The  relief  to  be  awarded  to  the  plaintiff. 

I  681.  Action  may  be  dismissed  or  nonsuit  entered. 

I  582.  All  other  Judgments  are  on  the  merits. 

§  677.  Judgment  defined.  A  judgment  is  the  final  deter- 
mination of  the  rights  of  the  parties  in  an  action  or  pro- 
ceeding.   En.  March  11,  1872. 

GaLRep.Clt.     68,  608 ;     80.  170 ;     8d,  486 ;     93.  651 ;     98,  689 ; 
99,  282;  119,  440;  125,    68;  128,  167;  188,  108;  184.  124; 
184,  468. 

Prac.  Act,  sec.  144.    En.  April  29,  1851. 

Cal.R^.Cit.      8,215:     12,468;     20,    55;     20.    56;     27,284; 
28,    85;     44,    87;     46,208. 

Judgment,  confession,  by:  Post,  sec.  1132;  default,  by: 
Post,  sec.  686;  demurrer,  on:  Post,  sec.  636;  estoppel  as  to: 
Post,  sec.  1908;  generally:  Post,  sec.  664;  nonsuit:  Post, 
sec.  681;  on  trial  by  court:  Post,  sec.  633;  on  trial  by  Jury: 
Post,  sec.  664. 

Order  defined:    Post,  sec.  1003. 

Final  judgment:  See,  also,  post,  sees.  664,  939. 
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S678.    Judgment   may   b«   for   or   against  one   of  the 

parties.    Judgment  may  be  given  for  or  against  one  or 

more  of  several  plaintiffs,  and  for  or  against  one  or  more 

of  several  defendants,  and  it  may,  when  the  Justice  of 

the  case  requires  it,  determine  the  ultimate  rights  of  the 

parties  on  each  side,  as  between  themselves.    En.  March 

11,  1872. 

Cal.Rep.Clt.     68.607;     71,447;     71.461;     78.256;     82,688; 
110,  492;  186,    71;  186,  302. 

Prac.  Act,  sec.  146.    En.  April  29,  1851. 

Cal.Rep.Clt  18.  400;  82,  688. 

Striking  out  party:    Ante,  sec.  473. 

Fresh  parties,  bringing  in:    Ante,  sec.  389. 

Service  on  one  defendant  out  of  several,  effect  of:  Ante, 
sec.  414. 

Joint  debtors,  proceedings  against:  Post,  sees.  989 
et  seq. 

Joining  persons  severally  liable  on  same  instrument: 
Ante,  sec.  388. 

Association,  action  against  persons  under  name  of: 
Ante,  sec.  888. 

§679.  Judgment  may  be  against  one  party  and  action 
proceed  as  to  otiiers.  In  an  action  against  several  defend- 
ants, the  court  may,  in  its  discretion,  render  judgment 
against  one  or  more  of  them,  leaving  the  action  to  pro- 
ceed against  the  others,  whenever  a  several  judgment  1» 
proper.    En.  March  11,  1872. 

Cal.Rep.Cit.  108.  86;  186.  802. 

Prac.  Act,  sec.  146.    En.  April  29, 1851. 

Cal.Rep.Clt.  6,  188;  24,  882. 

Striking  out  party:     Ante,  sec.  478. 

Fresh  parties,  bringing  in:    Ante,  sec.  889. 

Service  on  one  defendant  out  of  several,  effect  of:  Ante» 
sec  414. 

Joint  debtors,  proceedings  against:  Post,  sees.  989  et  seq* 

Joining  persons  severally  liable  on  same  instrument: 
Ante,  sec.  883. 

§580.  Tlie  reilef  to  be  awarded  to  the  plaintiff.  The 
relief  granted  to  the  plaintiff,  if  there  be  no  answer,  cannot 
exceed  that  which  he  shall  have  demanded  in  his  com- 
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plaint;  but  in  any  other  case,  the  court  may  grant  him  any 
relief  conBistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue.    En.  March  11, 1872. 


C&l.Rep.Cit.  58,  288;  67.  326;  63,  106 

70,838:  72,248;  76,522;  78,  40 

99,  418;  100,  626;  105,  453;  107,  255 

116,  377 ;  117,  220 ;  120,  48 ;  122,  898 

125,  557;  125,  658;  126,  841;  126,  342 

129.  179;  130,  406;  131,  48;  132,  697 

133,  494;  136,  29. 


;    66, 

66; 

:    99, 

68; 

;  110, 

492; 

:  125, 

812; 

:  126, 

424; 

;  182; 

698; 

66,  868; 

99,  244 ; 
116,  824; 
125.  8i3; 
128,  819 ; 
133,  230; 


Prac.  Act,  sec.  147.    En.  April  29, 1851. 

Cal.Rep.Cit.     11,    19;     20,    92;     28,294;     82,650;     84,    81; 
87,  528;     41,  256;  117,  220. 

§  581.  Action  may  be  dismissed  or  nonsuit  entered.  An 
action  may  be  dismissed,  or  a  Judgment  of  nonsuit  entered, 
in  the  following  cases: 

1.  By  the  plaintiff  himself,  by  written  request  to  the 
clerk,  filed  among  the  papers  in  the  case,  at  any  time 
before  trial,  upon  payment  of  costs;  provided,  a  counter- 
claim has  not  been  made,  or  aflOLrmative  relief  sought  by  the 
cross-complaint  or  answer  of  the  defendant.  If  a  pro- 
visional remedy  has  been  allowed,  the  undertaking  must 
thereupon  be  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon; 

2.  By  either  party  upon  the  written  consent  of  the 
other; 

8.  By  the  court,  when  the  plaintiff  falls  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for  the 
dismissal; 

4.  By  the  court,  when,  upon  the  trial  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when 
upon  the  trial  the  plaintiff  fails  to  prove  a  sufficient  case 
for  the  jury; 

6.  By  the  court,  when,  after  verdict  or  final  submission, 
the  party  entitled  to  judgment  neglects  to  demand  and 
havo  the  same  entered  for  more  than  six  months. 

The  dismissals  mentioned  in  subdivisions  one  and  two 
hereof  are  made  by  entry  in  the  clerk's  register. 

The  dismissals  mentioned  in  subdivisions  three,  four,  five, 
and  six  of  this  section,  shall  be  made  by  orders  of  the 
court  entered  upon  the  minutes  thereof,  and  shall  be 
effective  for  all  purposes  when  so  entered,  but  the  clerk 
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of  the  ccrart  shall  note  each  orders  in  his  register  of  w> 
tions  in  the  case. 

'  7.  And  no  action  heretofore  or  hereafter  commenced 
shall  be  further  prosecuted,  and  no  further  proceedings 
shall  be  had  therein,  and  all  actions  heretofore  or  hereafter 
commenced  shall  be  dismissed  by  the  court  in  which  the 
same  shall  have  been  commenced,  on  its  own  motion,  or 
on  motion  of  any  party  interested  therein,  whether  named 
in  the  complaint  as  a  party  or  not,  unless  summons  shall 
have  been  issued  within  one  year,  and  all  such  actions  shall 
be  in  like  manner  dismissed,  unless  the  summons  shall  be 
served  and  return  thereon  made  within  three  years  after 
the  commencement  of  said  action*  But  all  such  actions 
may  be  prosecuted,  if  appearance  has  been  made  by  the 
defendant  or  defendants,  within  said  three  years  in  the 
same  manner  as  if  summons  had  been  issued  and  served. 
En.  March  11,  1872.  Am'd.  1877-8,  100;  1885,  76;  1889,  898; 
1895,  31;  1897,  98. 

Gal.Rep.Cit.  68,190;  77,  84 


82,  416 
99,  839 ;  102,  614 ;  118,  804 ;  118,  806 
126.  392 ;  126,  800 ;  126,  801 ;  127,  528 
129,  672;  132,  83;  132,  436;  136,  672 
186,  555;  137,  272;  187,  657.  SuM.  1 
65,  266 ;  66,  850 ;  67,  590 ;  76,  373 
.  90,  391 ;  106,  62 ;  115,  155 ;  116,  667 
182,  484 ;  182,  485 ;  134,  62 ;  135,  66$ 
Subd.  2—104,  667.  Subd.  3  —  77.  327 
126.  298;  129.  672.  Subd.  4  —  56,  588 
126,  299;  129.  672.   Subd.  5  —  68.  870 


129,  672.  Subd.  6  —  75,  565 
126,  247 :  126.  324 ;  126,  609 
100,  512 ;  113.  303 ;  119.  177 
182.  455 ;  132,  507 ;  182,  508 


77.  459 
129,  672 
125.  299 
137,  271. 


98,  509 
118,  224 

127,  524 
186,  816 

—  68,  82 

82,  415 

118,  221 

186,  816 

122,  884 

91,  356 

.53,  388 

97,  425 

Sum.  7 

128,  256 


98.  611 

125,  800 
129,  250 
136,  564 

66,  97 
90,  216 

126,  264 
186,  558 
125,  214 
123,  886 
118,  692 
110,  227 

—  99.  885 
132,  82 


Prac.  Act,  sec.  148.    En.  April  29,  1851. 

Cal.Rep.Cit.     13,  687 ;     18,    77 ;     20,    93 ;     22,  102 ;     22.  465 ; 
25.  276;     25.  277;     28.  169;     35,  802;     47,  646;     47.  647; 
126,  299;  186,  668. 

Dismissal  for  want  of  prosecution:    See  post,  sec.  594. 
Variance,  fatal  or  otherwise:    Ante,  sees.  469-471. 
Trial — ^Either  party  may  bring  on:     Post,  sec.  594. 

S  582.  AN  other  Judgments  are  on  the  merits.  In  every 
case,  other  than  those  mentioned  in  the  last  section,  judg- 
ment must  be  rendered  on  the  merits.    En.  March  11,  1872. 

Ca1.Rep.Cit.     68,  190;     98,  609;     94,  469;  118.  224;  125.  214; 
126,  299;  126,  800;  129.  250. 

Prac.  Act,  sec.  149.    En.  April  29,  1851. 
Cal.Rep.Git.  25.  277 ;  47,  648 ;  126,  299. 
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CHAPTER   n. 
JUDGMENT  UPON  FAILURE  TO  ANSWER. 


I  680.    In  wbat  casat  Judgment  may  be  bad  qpon  the  failure  of  tbe 

defendant  to  answer. 

S585.  In  what  cases  Judgment  may  be  had  upon  the 
failure  of  the  defendant  to  answer.  Judgment  may  be  had. 
if  the  defendant  fail  to  answer  tbe  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery 
of  money  or  damages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the 
default  of  the  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  includ- 
ing the  costs,  against  the  defendant,  or  against  one  or  more 
of  several  defendants  in  the  cases  provided  for  In  section 
four  hundred  and  fourteen; 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  summons 
or  such  further  time  as  may  have  been  granted,  the  clerk 
must  enter  the  default  of  the  defendant;  and  thereafter 
the  plaintiff  may  apply  at  the  first  or  any  subsequent  term 
of  the  court  for  the  relief  demanded  in  the  complaint.  If 
the  taking  of  an  account,  or  the  proof  of  any  fact,  is 
necessary,  to  enable  the  court  to  give  judgment,  or  to 
carry  the  judgment  into  effect,  the  court  may  take  the 
account  or  hear  the  proof;  or  may.  in  its  discretion,  order 
a  reference  for  that  purpose.  And  where  the  action  is  for 
the  recovery  of  damages,  in  whole  or  in  part,  the  court  may 
order  the  damages  to  be  assessed  by  a  jury;  or,  if,  to 
determine  the  amount  of  damages,  the  examination  of  a 
I'^'ig  account  be  involved,  by  a  reference  as  above  provided; 

8.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint;  and  if  the  defendant 
be  not  a  resident  of  the  state,  must  require  the  plaintiff, 
or  his  agent,  to  be  examined  on  oath,  respecting  any 
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payments  that  have  been  made  to  the  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  such  demand,  and  may  render 
judgment  for  the  amount  which  he  is  entitled  to  recover. 
En.  March  11,  1872. 

Cal.Rep.Cit     63.254;     64,204;  63,425;     68.427;     68.428; 

90,  507;  103,  207;  186,  368.  Subd.  1—108,     80;  108.     31; 

111,  551;  136,  557;  186,  574.  Subd.  2— 136,  863;  136,  574. 
Subd.  8—187,  427. 

Prac.  Act,  sec.  150.    En.  April  29,  1851. 

C&l.Rep.Cit.       4.266;       6,156;       7,450;     17,566;     28,214; 
82.635;     82,686;     84,    27;     68.427. 

As  to  validity  of  service  of  summons:  Sec.  411. 

Names,  fictitious,  amending,  etc.:  Sec.  474. 

Appeal:  Sec.  939. 

A^ard,  judgment  on:  Sec.  1286. 

confession.  Judgment  by:    Post,  sees.  1132  et  seq. 

Dollars  and  cents,  without  fractions,  money  Judgments 
must  be  in:    Pol.  Code,  sec.  3274. 

Gold  coin.  Judgment  in:   Post,  sec.  667. 

Judgment,  generally,  docketing,  satisfaction,  etc.:  Post, 
sees.  664-675. 

Judgment,  void,  etc.,  setting  aside:  Ante,  sec.  473. 

Objections,  waiver  of,  by  not  demurring  or  answering: 
Ante,  sec.  434. 

Pending,  action  when:  Post,  sec.  1049. 


CHAPTER  m. 

ISSUES— THB  MODE  OF  TRIAL  AND  P0STP0K8MBNT8. 

I  688.     Issue  defined,  and  the  different  kinds. 

f  589.     Issue  of  law,  how  raised. 

I  690.     Issue  of  fact,  how  raised. 

I  591.     Issue  of  law,  bow  tried. 

t  592.     Issue  of  fact,  how  tried.    When  issues  both  of  law  and  fact, 

the  former  to  be  first  disposed  of. 
S  598.    Clerk  must  enter  causes  on  the  calendar,  to  remain  untU 

disposed  of. 
{  594.     Parties  may  brlnff  Issue  to  trial. 
I  595.     Motion  to  postpone  a  trial  for  absence  of  testimony,  requi- 

sites  of. 
S  696.     In  cases  of  adjournment  a  party  may  have  the  tastimony  of 

any  witness  taken. 

§588.  Issue  defined,  and  the  dHTerent  kinds.  Issues 
arise  upon  the  pleadings  when  a  fact  or  oonclusioa  of  law 
is  maintained  by  the  one  party,  and  is  controverted  by  the 
other.    They  are  of  two  kinds: 
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1.  Of  law;  and, 

2.  Of  ftict.    Bn.  March  11,  1872. 

Cal.Rep.Clt.     88,  227;     88,  316;     93.  619;  132.     11;  135,  669, 
Subd.  2—120.   87. 

Prac.  Act,  sec.  151.    Bn.  April  29,  1861. 

Issues  of  law  and  fact:  'See  post,  sees.  689,  690. 

§  589.  Issue  of  law,  how  raised.  An  issue  of  law  arises 
npon  a  demurrer  to  the  complaint  or  answer,  or  to  some 
part  thereof.    Bn.  March  11,  1872. 

Cal.Rep.Clt.  88,  227. 

Prac.  Act,  sec.  152.    Bn.  April  29,  1851.    Am'd.  1854,  62. 
CaI.Rep.Clt  1.  384;  1.  835. 

{590.  Issue  of  fact,  how  raised.  An  issue  of  fact 
arises: 

1.  Upon  a  material  allegation  In  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of 
law  is  Joined  thereon.    Bn.  March  11,  1872. 

Cal.Rep.Clt.     88.  227 ;     99,  270 ;  108,  455 ;  124,  216 ;  125,    16 ; 
125.204:132.     11.      Subd.  1—120.     37. 

Prac.  Act,  sec.  153.    Bn.  April  29, 1S51.    Am'd.  1854,  62. 
Cal.Rep.Clt.  41,  404. 

§  591.  Issue  of  law,  how  tried.  An  Issue  of  law  must  be 
tried  by  the  court,  unless  it  is  referred  upon  consent. 
Bn.  March  11, 1872. 

CaLRep.Clt.  135.  669. 

Prac.  Act,  sec.  164.    Bn.  April  29.  1861. 

Trial  by  court,  generally:     Post,  sees.  631  et  seq. 

§  592.  Issue  of  ftict,  how  tried.  When  Issues  both  of  law 
and  fact,  the  former  to  be  first  disposed  of.  In  actions  for 
the  recovery  of  specifle  real  or  personal  property,  with 
or  without  damages,  or  for  money  claimed  as  due  upon 
contract,  or  as  damages  for  breach  of  contract,  or  for 
Injuries,  an  Issue  of  fact  must  be  tried  by  a  Jury,  unless 
a  Jury  trial  is  waived,  or  a  reference  la  ordered,  as  pro- 
vided in  this  code.  Where  in  these  cases  there  are  issues 
both  of  law  and  fact,  the  issue  of  law  must  be  first  disposed 
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of.  In  other  cases,  issues  of  fact  most  be  tried  by  the 
court,  subject  to  its  power  to  order  any  such  issue  to  be 
tried  by  a  Jury,  or  to  be  referred  to  a  referee,  as  provided 
in  this  code.    En.  March  11,  1872.    Am'd.  1878-4,  809. 

Cal.Rep.Cit     50,606;     64,    56;     64,478;     68,264;     88,188; 
89.  698;  104,  288;  104,  872;  109,  444;  127.  201;  128,  528; 
130,  521. 

Prac.  Act,  sec.  155.    Bn.  April  29,  1851. 
Generally,  as  to  jury  trial:  Post,  sees.  600-628. 
Waiver  of  jury  trial:  Post,  sec.  681. 
Reference:  Post,  sees.  638-645. 
Court,  trial  by:  Post,  sees.  681-636. 

§693.  Clerk  must  enter  causes  on  the  calendar^  to  re- 
main until  disposed  of.  The  clerk  must  enter  causes  upon 
the  calendar  of  the  court  according  to  the  date  of  Issue. 
Causes  once  placed  on  the  calendar  must  remain  upon  the 
calendar  until  finally  disposed  of;  provided,  that  causes 
may  be  dropped  from  the  calendar  by  consent  of  parties, 
and  may  be  again  restored  upon  notice.  Bn.  March  11, 
1872.    AmU  1880,  6. 

Prac  Act,  sec.  156.    En.  April  29, 1851. 

Cal.Rop.Cit  48,  425. 

Mandamus  to  compel  clerk  to  perform  duty:  Post,  sec 
1085. 
Issue,  generally:  Ante,  sec.  588. 
Abolition  of  terms:  See  Const  Cal.,  art  6,  sec.  5. 

§594.  Parties  may  bring  Issue  to  trial.  ESther  party 
may  bring  an  issue  to  trial  or  to  a  hearing,  and  in  the 
absence  of  the  adverse  party,  unless  the  court,  for  good 
cause,  otherwise  direct,  may  proceed  with  his  case,  and 
take  a  dismissal  of  the  action,  or  a  verdict  or  judgment, 
as  the  case  may  require;  provided,  however,  if  the  issue 
to  be  tried  is  an  issue  of  fact,  proof  must  first  be  made 
to  the  satisfaction  of  the  court  that  the  adverse  party 
has  had  five  days'  notice  of  such  triaL  Bn.  March  11, 1872. 
Am'd.  1899,  6. 

Cal.Rflp.Clt  88.  280;  101,  178;  125.  214;  129,  685;  188,  419. 

Prac.  Act,  sec  157.    Bn.  April  29,  1851. 
CalJlep.Clt  60,  652. 

Dismissal:  Ante,  sec.  581. 
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Surprise,  setting  aside  Judgment  for:  Ante,  sec.  473. 
Surprise,  new  trial:  Post,  sec.  667. 

S696.  Motion  to  postpone  a  trial  for  absence  of  testi- 
mony, requisites  of.  A  motion  to  postpone  a  trial  on  the 
ground  of  the  absence  of  evidence  can  only  be  made  upon 
aflOldaTlt  showing  the  materiality  of  the  evidence  expected 
to  be  obtained,  and  that  due  diligence  has  been  used  to 
procure  It  A  trial  shall  be  postponed  when  it  appears  to 
the  court  that  the  attorney  of  record,  party,  or  principal 
witness  is  actually  engaged  in  attendance  upon  a  session 
of  the  legislature  of  this  state  as  a  member  thereof. 
The  court  may  require  the  moving  party,  where  application 
is  made  on  account  of  the  absence  of  a  material  witness, 
to  state  upon  affidavit  the  evidence  which  he  expects  to 
obtain;  and  if  the  adverse  party  thereupon  admits  that 
such  evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  must  not  be  postponed.  En.  March  11, 
1872.    Am'd.  1880,  1. 

Gal.Rep.Cit.    66.    51;     76,  342;     86,  307;  101,  176;  101,  178; 
118,  287. 

Prac.  Act,  sec  158.    En.  April  29, 1851. 
Costs  on  continuance:  Post,  sec.  1029. 

S696.  In  cases  of  adjournment  a  party  may  have  the 
testimony  of  any  witness  taken.  The  party  obtaining  a 
postponement  of  a  trial  in  any  court  of  record  must,  if 
required  by  the  adverse  party,  consent  that  the  testimony 
of  any  witness  of  such  adverse  party,  who  is  in  attendance, 
be  then  taken  by  deposition  before  a  Judge  or  clerk  of  the 
court  in  which  the  case  is  pending,  or  before  such  notary 
public  as  the  court  may  indicate,  which  must  accordingly 
be  done;  and  the  testimony  so  taken  may  be  read  on  the 
trial,  with  the  same  effect,  and  subject  to  the  same  ob- 
jections, as  if  the  witnesses  were  produced*  En.  March 
11,  1872. 

C&UUp.Clt.84.  226. 

Depositions,  in  the  state:  Post,  sees.  2019-2021,  2031- 
2038. 

Code  Civ.  Proc.— 19. 
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CHAPTER  IV. 

TRIAL  BY  JURY. 

Article  Z.    Formatfon  of  Jury,  fiS  600-604. 

IL    Conduct  of  the  Trial  999  607-610. 
IIL     The  Verdict,  99  624-628. 


ARTICLE  I. 

FORMATION  OF  THE  JURY. 

9  600.     Jiir7i  how  drawn. 

9  601.     Challenges.     Bach  party  entitled  to  four  peremptory  chal- 
lenges. 
9  602.     Grounds  of  challenge. 
9  603.     Challenges,  how  tried. 
9  604.     Jury  to  be  sworn. 

§  600.  Jury,  how  drawn.  When  the  action  Is  called  for 
trial  by  jury,  the  clerk  must  draw  from  the  trial  Jory 
box  of  the  court  the  ballots  containing  the  names  of  the 
jurors,  until  the  jury  is  completed  or  the  ballots  are  ex- 
hausted.    En.  March  11,  1872. 

Prac.  Act,  sec.  159.    En.  April  29,  1851. 

Cal.Rep.Cit  87,  678;  87,  679;  87,  689;  37.  600:  45.  880. 

Jury,  generally:  Ante,  sees.  190-254;  trial  jury:  Ante, 
sees.  193,  194. 

Trial  by  jury,  conduct  of:  Post,  sees.  607  et  seq.;  waiver 
of:  Sec.  631;  verdict  after:  Post,  sees.  624  et  seq. 

Trial  jury  box:  Ante,  sec.  246. 

Jurors,  who  are  competent:  Ante,  sees.  198,  190. 

Exemptions  and  excuses:  Ante,  sees.  200-202. 

§  601.  Challenges.  Each  party  entitled  to  four  peremp- 
tory challenges.  Either  party  may  challenge  the  jurors, 
but  where  there  are  several  parties  on  either  side,  they 
must  join  in  a  challenge  before  it  can  be  made.  The  chal- 
lenges are  to  individual  jurors,  and  are  either  peremptory 
or  for  cause.  ESach  party  is  entitled  to  four  peremptory 
challenges.  If  no  peremptory  challenges  are  taken  until 
the  panel  is  full,  they  must  be  taken  by  the  parties  alter- 
nately, commencing  with  the  plaintiff.  En.  March  11,  1872. 
Am'd.  1873-4,  310. 

Cal.Rep.Cit  78.  120;  78,  123;  110,  416;  138.  165. 


119  TRIAL    BT   JURY.  |S  602. 608 

Prac.  Act,  sec.  161.    En.  April  29, 1851. 
Challenge  for  cause:  Post,  sec.  602. 

^  602.  Qrounds  of  challenge.  Challenges  for  cause  may 
be  taken  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qoalifications  prescribed  by  this 
code  to  render  a  person  competent  as  a  juror. 

2.  Consanguinity  or  affinity  within  the  fourth  degree 
to  any  party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent, 
to  either  party,  or  being  a  member  of  the  family  of  either 
party,  or  a  partner  in  business  with  either  party,  or  surety 
on  any  bond  or  obligation  for  either  party. 

4.  Having  served  as  a  Juror  or  been  a  witness  on  a 
previous  trial  between  the  same  parties,  for  the  same  cause 
of  action. 

6.  Interest  on  the  part  of  the  Juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action, 
except  his  interest  as  a  member  or  citizen  of  a  municipal 
corporation. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  mate- 
rial facts,  or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  Juror  evincing 
enmity  against  or  bias  to  or  against  either  party.  Bn. 
March  11,  1872.    Am'd.  1873-4,  310. 

Cal.Rep.Cit.    Subd.  2—130.  107;  130,  108.      Subd.  5—121,  107. 
Subd.  7—124,  814. 

Prac.  Act,  sec.  162.    En.  April  29,  1851.    Am'd.  1860,  302. 

CalJlep.Clt.  12.  492. 

Subd.  1.  Want  of  necessary  qualiflcations — Competent 
Jurors:  Ante,  sec.  198.  Incompetent  Jurors:  Ante,  sec. 
199.   ESxemptions  and  excuses:  Ante,  sees.  200,  201. 

Subd.  2.  Consanguinity  or  affinity,  generally:  Ante,  sec. 
170. 

Challenge  in  criminal  causes:  See  Pen.  Code,  sees.  1065 
et  seq. 

S608.  Challenges,  how  tried.  Challenges  for  cause 
must  be  tried  by  the  court.    The  Juror  challenged  and  any 
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Other  person  may  be  examined  as  a  witness  on  the  trial 
of  the  challenge.    En.  March  11, 1872. 

Prac  Act,  sec.  163.    En.  April  29, 1851. 

CaLRop.Cit  29,  186. 

t604.  Jury  to  be  sworn.  As  soon  as  the  Jury  is  com- 
pleted, an  oath  must  be  administered  to  the  jurors,  in 
substance,  that  they  and  each  of  them  will  well  and  truly 

try  the  matter  in  issue  between  ,  the  plaintiff,  and 

,  defendant,  and  a  true  verdict  render,  according  to 

the  evidence.    £2n.  March  11,  1872. 

Prac.  Act,  sec.  160.    En.  April  29, 1851. 
Cal.Rep.Clt.  87,  689;  87,  690;  46,  880. 

Oath,  administration  of,  generally:  Post,  sees.  2093-2097. 


ARTICLE  IL 

CONDUCT  OF  THB  TRIAU 

8  607.     Order  of  proceedings  on  trial. 

i  608.    Cbarge  to  the  Jury.    Court  must  fumlali,  In  writing,  npoa 

request,  the  points  of  law  contained  therein. 
I  609.     Special  instructions. 
I  610.    View  by  Jury  of  the  premises. 

9  611.    Admonition  when  Jury  pennltted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  Jury,  how  conducted. 

614.  May  come  Into  court  for  further  instructions. 

615.  Proceedinffs  in  case  a  Juror  becomes  sick. 

i  616.    When  prevented  from  slving  yerdlct,  the  cause  may  be  again 

tried. 
I  617.    While  Jury  are  absent,  court  may  adjourn  from  Ume  to 

time.     Sealed  verdict. 
9  618.     Verdict,  how  declared.    Form  of.    Polling  the  Jury. 
i  619.     Proceedings  when  verdict  Is  InformaL 

S  007.  Order  of  proceedings  on  trial.  When  the  jury 
has  been  sworn,  the  trial  must  proceed  in  the  following 
order,  unless  the  judge,  for  special  reasons,  otherwise 
directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must 
produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 


TRIAL   BT    JURY.  1 60S 

therance  of  justice,  permit  them  to  offer  evUtenee  upon 
their  original  case; 

4.  When  the  evl<lence  la  concluded,  unless  the  case  is 
submitted  to  the  Jury  on  either  side,  or  on  both  sides, 
"Without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  haying  separate'  defenses,  ap- 
pear by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument 

6.  The  court  may  then  charge  the  Jury.  £2n.  March  11, 
1872. 

.  Cal.Rep.Git.  67.  446. 

Proceedings,  etc.,  on  trial — ^Amendments:  Sec.  473. 
Either  party  may  bring  on  trial:  Ante,  sec.  594.  Nonsuits, 
etc.:  Ante,  sec.  581.  As  to  the  proof  necessary  to  make 
out  a  case:  Post,  sees.  1867,  1869.  Variance:  Ante,  sees. 
469-471.    View  by  jury:  Post,  sec.  610. 

EMdence — Order  of  proof:  Sec.  2042.  Admissibility  is 
for  court:  Post,  sec.  2102.  Allegations,  material  only  need 
be  proved:  Sec.  1867.  Burden  of  proof:  Post,  sees.  1869, 
1981.  Relevancy  of  evidence:  Post,  sees.  1868-1870.  Rele- 
vancy, collateral  facts:  Post,  sees.  1868, 1870. 

Witnesses— Answer,  witness  must:  Sec.  2065.  Cross-ex- 
amination: Post,  sec.  2048.  Direct  examination:  Post,  sec 
2045.  Excluding  witnesses  from  court  room:  Post,  sec. 
2043.  Experts:  Post,  sec.  1870,  subd.  9.  Impeaching  and 
evidence  of  good  character:  Post,  sees.  2049-2063.  Inter- 
preters: Post,  sec.  1884.  Leading  questions:  Poet,  sec.  2046. 
Mode  of  interrogation:  Post,  sec.  2044.  Oaths:  Post,  sees. 
2093-2097.  Protection  of  ^tnesses:  Post,  sec.  2066.  Re- 
freshing memory:  Post,  sec.  2047.  Testimony,  clerk  to 
take  down,  if  no  shorthand  reporter:  Post,  sec.  1051. 
Writing  shown  to  witness,  other  side  may  see:  Post,  sec. 
2054. 

Charge  to  jury:  Post,  sees.  608,  609, 

i  608.  Charge  to  the  Jury.  Court  must  furnish,  In  writ- 
Ingp  upon  request,  the  points  of  law  contained  therein. 
In  charging  the  Jury,  the  court  may  state  to  them  all  mat- 
ters of  law  which  it  thinks  necessary  for  their  information 
in  giving  their  verdict;  and  if  it  state  the  testimony  of  the 
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case,  it  must  infdrm  the  Jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact.  The  court  must  furnish 
to  either  party,  at  the  time,  upon  request,  a  statement,  in 
writing,  of  the  points  of  law  contained  in  the  charge,  or 
sign  at  the  time  a  statement  of  such  points  prepared  and 
submitted  by  the  counsel  of  either  party.  En.  March  11, 
1872. 

Cal.Rep.Cit.  124,  628. 

Prac.  Act,  sec.  166.    En.  April  29,  1851. 

Matters  of  law,  court  stating  in  charge:  Const.  Cal.,  art. 
6,  sec.  19;  post,  sec.  2102,  also  sec  2061;  sec.  667,  subd.  7. 

§609.  Special  instructions.  Where  either  party  asks 
special  instructions  to  be  given  to  the  jury,  the  court  must 
either  give  such  instruction,  as  requested,  or  refuse  to  do 
so,  or  give  the  instruction  with  a  modification,  in  such 
manner  that  it  may  distinctly  appear  what  instructions 
were  given  in  whole  or  in  part.    En.  March  11,  1872. 

E2xceptions:  Post,  sec.  646. 

§610.  View  by  Jury  of  the  premises.  When,  in  the 
opinion  of  the  court,  it  is  proper  for  the  jury  to  have  a 
view  of  the  property  which  is  the  subject  of  litigation,  or 
of  the  place  in  which  any  material  fact  occurred,  it  may 
order  them  to  be  conducted,  in  a  body,  under  the  charge 
of  an  ofAcer,  to  the  place,  which  shall  be  shown  to  them 
by  some  person  appointed  by  the  court  for  that  purpose. 
While  the  jury  are  thus  absent,  no  person,  other  than  the 
person  so  appointed,  shall  speak  to  them  on  any  subject 
connected  with  the  trial.    En.  March  11,  1872. 

CalJlep.Clt.  49,  609;  60,  667. 

§  611.  Admonition  when  Jury  permitted  to  separate. 
If  the  jury  are  permitted  to  separate,  either  during  the 
trial  or  after  the  case  is  submitted  to  them,  they  shall 
be  admonished  by  the  court  that  it  is  their  duty  not  to 
converse  with  or  suffer  themselves  to  be  addressed  by  any 
other  person  on  any  subject  of  the  trial,  and  that  it  is 
their  duty  not  to  form  or  express  an  opinion  thereon  until 
the  case  is  finally  submitted  to  them.    En.  March  11,  1872. 

Cal.Rep.Cit.  64,  647. 
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i  612.  Jury  may  take  with  them  certain  papers.  Upon 
retiring  for  deliberation,  the  jury  may  take  with  them  aQ 
papers  which  have  been  recelyed  as  evidence  In  the  cause* 
except  depositions  or  copies  of  such  papers  as  ought  not, 
In  the  opinion  of  the  court,  to  be  taken  from  the  person 
having  them  in  possession;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the 
trial,  taken  by  themselves,  or  any  of  them,  but  none  taken 
by  any  other  person.    En.  March  11, 1872. 

Cal.Rep.Clt.  76,  196;  83,  648;  88,  648. 
Prac.  Act,  sec.  167.    En.  April  29,  1851. 
CalJlep.Clt.  1,  177;  1,  179;  36,  179. 

« 

1613.  Deliberation  of  Jury,  how  conducted.  When  the 
case  is  finally  submitted  to  the  jury,  they  may  decide  in 
court  or  retire  for  deliberation;  if  they  retire,  they  must 
be  kept  together,  in  some  convenient  place,  under  charge 
of  an  officer,  until  at  least  three  fourths  of  them  agree 
upon  a  verdict  or  are  discharged  by  the  court  Unless 
by  order  of  the  court,  the  officer  having  them  under  his 
charge  must  not  sufTer  any  communication  to  be  made 
to  them,  or  make  any  himself,  except  to  ask  them  if  they 
or  three  fourths  of  them  are  ageed  upon  a  verdict,  and  he 
must  not,  before  their  verdict  is  rendered,  communicate 
to  any  person  the  state  of  their  deliberations,  or  the  verdict 
agreed  upon.    En.  March  11,  1872.    Am'd.  1880,  10. 

Prac.  Act,  sec  166.    En.  April  29, 1851. 
Three  fourths^  agreement  of:   See  Const.  Cal.,  art.  1» 
sec.  7. 

1614.  May  come  Into  court  for  further  instructions. 
After  the  jury  have  retired  for  deliberation.  If  there  be  a 
disagreement  between  them  as  to  any  part  of  the  testi- 
mony, or  if  they  desire  to  i^e  informed  of  any  point  of  law 
arising  In  the  cause,  they  may  require  the  officer  to  conduct 
them  into  court.  Upon  their  being  brought  into  court, 
the  information  required  must  be  given  In  the  presence 
of,  or  after  notice  to,  the  parties  or  counsel.  En.  March  11, 
1872. 

Prac.  Act,  sec.  168.    En.  April  29,  1851. 
Cal.R«p.Clt.  26.  169. 
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HolidftTs,  Sundays,  etc.--*InBtructlon8  imy  be  given  to 
juries  deliberating  on:  Ante«  sec.  134,  subd.  1.  On  nan? 
Judicial  days:  Idem. 

1616.  Proceedings  in  caee  a  Juror  becomes  sick.  U, 
after  the  impaneling  of  the  jury,  and  before  rerdictp  a 
Juror  becomes  sick,  so  as  to  be  unable  to  perform  his 
duty,  the  court  may  order  him  to  be  discharged.  In  that 
case  the  trial  may  proceed  with  the  other  Jurors,  or  another 
Juror  may  be  sworn  and  the  trial  begin  anew;  or  the  Jury 
may  be  discharged  and  a  new  Jury  then  or  afterward 
impaneled.     En.  March  11,  1872. 

Prac.  Act,  sec.  164.    En.  April  29,  1851. 
CaLRep.Clt.  1,  837. 

§  616.  When  prevented  from  giving  verdict,  the  cause 
may  be  again  tried.  In  all  cases  where  the  Jury  are  dis- 
charged, or  prevented  from  giving  a  verdict,  by  reason  of 
accident  or  other  cause,  during  the  progress  of  the  trial, 
or  after  the  cause  is  submitted  to  them,  the  action  may  be 
again  tried  immediately,  or  at  a  future  time,  as  the  court 
may  direct.  En.  March  11,  1872. 

Cal.Rep.Cit.  114,  478. 

Prac.  Act,  sec.  169.    En.  April  29, 1851. 

1617.  While  jury  are  absent,  court  may  adjourn  from 
time  to  time.  Sealed  verdict.  While  the  Jury  are  absent 
the  court  may  adjourn  from  time  to  time,  in  respect  to 
other  business;  but  it  is  nevertheless  open  for  every  pur- 
pose connected  with  the  cause  submitted  to  the  Jury  until 
a  verdict  is  rendered  or  the  Jury  discharged.  The  court 
may  direct  the  jury  to  bring  in  a  sealed  verdict,  at  the 
opening  of  the  court,  in  case  of  an  agreement  during  a 
recess  or  adjournment  for  the  day.  En.  March  11,  1872. 
Am'd.  1880,  10. 

Cal.Rep.Cit.  60,  649. 

Prac.  Act,  sec.  170.    En.  April  29,  1851. 

§618.  Verdict,  how  declared.  Form  of.  Polling  the 
Jury.  When  the  jury,  or  three  fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
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by  their  foreman;  the  rerdlct  most  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  olerk  to  the 
Jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
Blither  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  ea<!h  juror  if  it  is  his 
verdict ;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.  En.  March  11,  1872.  Am'd.  1880,  10. 
Cal.Rep.Clt.  80,  82;  134,  11. 

Prac.  Act,  sec.  171.    En.  April  29, 1851. 
Prac.  Act,  sec.  173.    En.  April  29,  1851. 
Cal.Rep.Cit.  8,  618. 

Verdict  received  on  nonjudicial  day:  Ante,  sec.  134. 

f  619.  Proceedings  when  verdict  Is  Informal.  When  the 
verdict  is  announced,  if  it  is  informal  or  insufficient  in  not 
covering  the  issue  submitted,  it  may  be  corrected  by  the 
Jury  under  the  advice  of  the  court,  or  the  Jury  may  be  again 
sent  out.    En.  March  11,  1872. 

Cal.Rep.Cit.  66.  217. 

Prac.  Act,  sec.  172.    En.  April  29,  1851. 


ARTICLE  IIL 

THB  VERDICT. 

i624.     General  and  special  yerdlcts  defined. 
626.     When  a  general  or  special  verdict  may  be  rendered. 
626.     Verdict  In  actions  for  recoyery  of  money  or  on  establishing 
counterclaim. 
S  627.     Verdict  in  actions  for  the  recovery  of  specific  personal  prop- 
erty. 
S  628.     Entry  of  verdict. 

§624.  General  and  special  verdicts  defined.  The  vei^ 
diet  of  a  Jury  is  either  general  or  special.  A  general  verdict 
is  that  by  which  they  pronounce  generally  upon  all  or  any 
of  the  issues,  either  in  favor  of  the  plaintiff  or  defendant: 
a  special  verdict  is  that  by  which  the  Jury  find  the  facts 
only,  leaving  the  Judgment  to  the  court.  The  special  ver- 
dict must  present  the  conclusions  of  fact  as  established 
by  the  evidence,  and  not  the  evidence  to  prove  them; 
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and  those  conclusions  of  fact  must  be  so  presented,  as  that 
nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law.    En.  March  II,  1872. 

Cal.R0p.Cit.  74,  208;  81.  210;  184,  U. 

Prac.  Act,  sec.  174.    Bn.  April  29,  1861. 
CalJtep.Cit  19.  106. 

(General  or  special  verdict,  when  may  be  rendered:  Post, 
sec.  626. 
Misconduct  of  Jury:  Sec.  667,  subd.  2. 

§  625.  When  a  general  or  special  verdict  may  be  ren- 
dered. In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases  the 
court  may  direct  the  Jury  to  find  a  special  verdict  in 
writing,  upon  all,  or  any  of  the  issues,  and  in  all  cases 
may  instruct  them,  if  they  render  a  general  verdict,  to 
find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  Judg- 
ment accordingly.    En.  March  11,  1872. 

Cal.Rep.Clt.     65.     51;     72,381;     77,690;     96,648;     97.418; 
99.  124;  108,  471;  104.  641;  126,  365;  128,  208;  130.  652; 
135.  612. 

Prac.  Act,  sec.  176.    En.  April  29.  1861.    Am'd.  1864,  62. 
Gal.Rep.Cit.  4,  9;  19.  106;  28,  418;  28.  420. 

§  626.  Verdict  In  actions  for  recovery  of  money  or  on 
establishing  counterclaim.  When  a  verdict  is  found  for 
the  plaintiff,  in  an  action  for  the  recovery  of  money,  or  for 
the  defendant  when  a  counterclaim  for  the  recovery  of 
money  is  established,  exceeding  the  amount  of  the  plain- 
tiff's claim  as  established,  the  Jury  must  also  find  the 
amount  of  the  recovery.   Bn.  March  11, 1872. 

Cal.Rep.Cit.  64.  280;  61,  120;  77.  427;  86.  198. 

Prac.  Act,  sec.  176.    En.  April  29,  1851. 
Gal.Rep.Cit  19,  668;  36.  176;  41,  69. 

§627.  Verdict  in  actions  for  the  recovery  of  speclflo 
personal  property.    In  an  action  for  the  recovery  of  specific 
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personal  property,  if  the  property  has  not  been  delivered 

to  the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a 

return  thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 

plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 

find  that  he  is  entitled  to  a  return  thereof,  must  find  the 

value  of  the  property,  and,  if  so  instructed,  the  value  of 

specific  portions  thereof,  and  may,  at  the  same  time,  assess 

the  damages,  if  any  are  claimed  in  the  complaint  or  answer, 

which  the  prevailing  party  has  sustained  by  reason  of  the 

taking  or  detention  of  such  property.    Bn«  March  11,  1872. 

Am'd.  1873-4,  811. 

Cal.Rep.Clt.     64,194;     66,469;     66,460;     66,286;     87,847; 
89,  604;     90,  660;  101,  239;  108.  145;  126,    40.. 

Prac.  Act,  sec.  177.    En.  April  29,  1851. 

Cal.Rep.Clt.       7,671;    21,280;     24,149;     24,161;    88,684; 
110.  277.  ^^ 

Jury  must  find,  etc.:  See  post,  sec.  66v. 

§628.  Entry  of  verdict.  Upon  receiving  a  verdict,  an 
entry  must  be  made  by  the  clerk  in  the  minutes  of  the 
court,  specifying  the  time  of  trial,  the  names  of  the  jurors 
and  witnesses,  and  setting  out  the  verdict  at  length;  and 
where  special  verdict  is  found,  either  the  judgment  ren- 
dered thereon,  or  if  the  case  be  reserved  for  argument  or 
further  consideration,  the  order  thus  reserving  it  En. 
March  11,  1872. 

Cal.R4p.Cit.  86,  679;  98,  868;  99.  616. 

Prac.  Act,  sec.  178.    En.  April  29,  1861. 
Cal.Rep.Cit  28,  420. 

CHAPTER  V. 

TRIAL  BY  THE  COURT. 

I  631.     When  and  how  trial  by  jurj  may  be  walyed. 

t  632.     Upon  trial   by   court,   decision   to   be   in   writing  and  filed 

within  twenty  days. 
I  688.     Facte   found   and   conclusions   of   law   must   be   separately 

stated.    Judgment  on. 

!634.     Findings  may  be  waired,  how. 
636.     Findings,  how  prepared.     (Repealed.) 
636.     Proceedings  after  determination  of  Issue  of  law. 

1631.  When  and  how  trial  by  Jury  may  be  waived. 
Trial  by  Jury  may  be  waived  by  the  several  parties  to  an 
issue  of  fact  in  actions  arising  on  contract,  or  for  the  re- 
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cavery  of  Bpedflc  real  or  i>er80iial  property,  wlfh  or  wlfhont 
damagOB,  and  with  the  assent  of  the  court  in  other  actions. 
In  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

8.  By  oral  consent,  in  open  court,  entered  in  the  minutes. 

En.  March  11,  1872.    Am'd.  1873-4,  811. 

Cal.Rep.Cit.     60,  866;     70.  448;     88,  281;     88.  188;  101,  641; 
104,  467;  118,  248;  119,  248;  180,  642. 

Prac.  Act,  sec.  179.    Bn.  April  29, 1851. 
Cal.Rep.Git.  4,  118;  16,  488;  18,  411;  18,  448. 

Waiver  of  jury  trial:  See  Const  Cal.,  art  1,  sec.  7. 
i  632.    Upon  trial  by  court,  decision  to  be  in  writing  and 


"^v 


filed  within  MMy  days.  Upon  the  trial  of  a  question 
of  fact  by  the  court,  its  decision  must  be  given  in  writing 
and  filed  with  the  clerk  within  thirty  days  after  the  cause 
is  submitted  for  decision.  En.  March  11,  1872.  Am'd.  1873- 
4,  812. 


Cal.Rep.Cit 
65,  259; 
81,  841 ; 
98.  206 ; 
125,  204. 


63.  87 
65,  680 
84,  682 
99,  847 


63,  56;  64,  66;  64,  92 

66.  412 ;  68,  608 ;  69,  218 

87,  671 ;  89,  487  ;  90,  827 

108,  481 ;  110,  76  ;  116,  599 


65.  117 ; 

70,  561: 

96,  848 ; 

119,  888; 


1633.  Facts  found  and  conclusions  of  law  must  be 
separately  stated.  Judgment  on.  In  giving  the  decision, 
the  facts  found  and  the  cxinclusions  of  law  must  be  sepa- 
rately stated.  Judgment  upon  the  decision  must  be  entered 
accordingly.    En.  March  11,  1872. 


Cal.Rep.Cit  49,  555 

66.  117 ;  65,  580 

68.  454;  69,  218 

90.  327 ;  91,  598 

102.  623 ;  106,  539 

110,  75;  110,  76 


61,  334 ;  68,  87 ;  63,  55 
66,  818 ;  66.  406 ;  66,  412 
70,  551 ;  81.  341 ;  84,  582 
95,  848;  98,  206;  98,  862 
107.  426 ;  108.  455 ;  108,  481 
116,  599 ;  119,  888 ;  125,  204 


64,  56 ; 

68.  159 ; 

89,  487 ; 

99.  847 ; 
108,  482 ; 
188,  880. 


Prac.  Act,  sec.  180.    En.  April  29,  1851.    Am'd.  1866-6,  844. 

Cal.Rep.Cit  2,  805 ;  7,  261 ;  8.  619 ;  18,  448 ;  28.  70 ; 
28.305;  81.  98;  33,255;  33.330;  34.134;  84,226; 
35,     87;     88,580;     89,337;     46.372;     89,  488;  106,  693. 

1 634.    Findings  may  lie  waived,  how.    Findings  of  fact 
may  be  waived  by  the  several  parties  to  an  issue  of  fact: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  clerk; 
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8.  By  oral  consent  In  open  court,  entered  In  the  minutes. 

1^.  March  11,  1872. 

CaI.R6p.Cit     61,268;     68,    87;     67,    64;     68,240;     88,283; 
86,168;     91,687:     91,698;     94,    66;     96,    41;     99,616; 
104,247;  110,    82. 

i  63S.    Findings,  how  prepared.  (Repealed.)    Kn.  March 
11,  1872.    Am'd.  1873-4,  812.    Rep.  1876-6,  91. 
Cal.Rep.Ctt  67,  687. 

i  636.  Proceedings  after  determination  of  issue  of  law. 
On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  he 
may  proceed  in  the  manner  prescribed  by  the  first  two 
subdiyisions  of  section  five  hundred  and  eighty-five,  upon 
the  failure  of  the  defendant  to  answer.  If  judgment  be 
for  the  defendant  upon  an  issue  of  law,  and  the  taking  of 
an  account  or  the  proof  of  any  fact  be  necessary  to  enable 
the  court  to  complete  the  judgment,  a  reference  may  be 
ordered  as  in  that  section  provided.    Bn.  March  11,  1872. 

Cal.Rep.Cltl08,  207. 

Prac.  Act,  sec.  181.    En.  April  29,  1851.  ' 
Issue  of  law:  Ante,  sec.  689;  when  a  bar:  Post,  sec.  1908. 
Reference:    Post,  sees.  638  et  seq. 
Leave  to  answer,  after  defendant's  demurrer  overruled: 
Ante,  sec.  472. 
Default,  judgment  by:  Ante,  sec.  685. 
Judgment,  generally:  Post,  sec  664. 


1 
I 


CHAPTER  VI. 

OF  RBF8RENCES  AND  TRIALS  BT  REFEREES. 

638.  Reference  ordered  upon  agreement  of  parties.  In  what  cases. 

689.  Reference  ordered  on  motion.  In  what  cases. 

640.  Nomber  of  referees*  qualifications*  etc 

641.  Either  party  may  object.    Grounds  of  objection. 

642.  Objections,  how  disposed  of. 

648.    Referees  to  report  within  twenty  days. 
644.    Effect  of  referee's  finding. 
646.     How  ezcopted  to,  etc 


1 638.  Reference  ordered  upon  agreement  of  parties,  in 
vfhat  cases.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  filed  with  the  clerk  or  entered  In  the 
minute : 

Code  Olr.  Proc— 20. 
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1.  To  try  any  or  all  of  the  isauee  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessanr  to  enable  the  court  to 

determine  an  action  or  proceeding.    En.  March  11,  1872. 

Cal.R^.Clt.     68,684;     80,620;     99,  616;  108,    20;  128.    41; 
123.     99;  128,101.      Subd.  1—186,    78. 

Prac.  Act,  sec.  182.    En.  April  29, 1851.    Am'd.  1865-6,  844. 

Cal.Rep.Clt       2,    94 ;     20.     93 ;     24.  426 ;     26.  267 ;     86.  652 ; 
46.  146;  .  46.  149;     46.  160. 

Reference  in  general,  court  commissioners:  Ante,  sec 
259,  subd.  2;  fees  for:  Post,  sec.  1028;  private  trial:  Sec. 
125;  compulsory:  See  next  section. 

Referees,  number,  etc.:  Post,  sec.  640;  objections  to: 
Post,  sees.  641,  642;  report  of:     Post,  sees.  648-45. 

Trial  by  referee:  Post,  sec.  1053. 

S  639.  Reference  ordered  on  motion,  In  what  cases. 
When  the  parties  do  not  consent,  the  court  may,  upon  the 
application  of  either,  or  of  its  own  motion,  direct  a  refers 
ence  in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side;  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 
issue,  or  report  upon  any  specific  question  of  fact  involved 
therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  Judgment,  or  for  carrying 
a  judgment  or  order  into  effect; 

8.  When  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise.  In  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding.    En.  March  11,  1872. 

Cal.Rep.Clt.     67.  643 ;     79.  702 ;     99.  428 ;  108,    20 ;  109.  266 ; 
122.  166;  123.    41;  126.     60. 

Prac.  Act,  sec.  183.    En.  April  29,  1851. 

CaI.Rep.Git.  24,  426;  24.  426;  41,  406. 

Reference  on  proceedings  supplementary  to  execution: 
Sec.  714,  post 

S640.  Number  of  referees,  qualifications,  etc.  A  refer- 
ence may  be  ordered  to  any  person  or  persons,  not  exceed- 
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Ing  three,  agreed  upon  by  the  parties.  If  the  parties  do  not 
agree,  the  court  or  judge  must  appoint  one  or  more  refer- 
ees, not  exceeding  three,  who  reside  in  the  county  in 
whldli  the  action  or  proceeding  Is  triable,  and  against 
whom  there  is  no  legal  objection,  or  the  reference  may  be 
made  to  a  court  commissioner  of  the  county  where  the 
cause  Is  pending.    En.  March  11, 1872. 

Prac.  Act,  sec.  184.    En.  April  29, 1861.    Am'd.  1866-6,  846. 
Cal.R«p.Clt.  70,  801. 

Reference  ordered:  Ante,  sees.  638,  639. 
Three  referees,  two  may  act:  Post,  sec.  1063. 
Court  commissioner:  Ante,  sec.  259,  subd.  2. 

S641.  Either  party  may  object.  Grounds  of  objection. 
Either  party  may  object  to  the  appointment  of  any  person 
as  referee,  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  Juror; 

2.  Consanguinity,  or  affinity,  within  the  third  degree, 
to  either  party,  or  to  any  Judge  of  the  court,  in  which  the 
appointment  shall  be  made; 

8.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent, 
to  either  party;  or,  being  a  member  of  the  family  of  either 
party;  or  a  partner  in  business, with  either  party;  or  being 
security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties  for  the  same  cause  of 
action; 

6.  Interest  on  the  part  of  such  person  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party.  En.  March 
11,  1872.    Am'd.  1897,  60. 

Prac.  Act,  sec.  186.    En.  April  29,  1851. 

§642.  Objections,  how  disposed  of.  The  objections 
taken  to  the  appointment  of  any  person  as  referee  must  be 
lieard  and  disposed  of  by  the  court.    Affidavits  may  be 
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read  and  TrltnesBea  examined  as  to  auch  objections.    Bn. 
March  11»  1872. 

Cal^ep.Cit.  104,  247. 

Prac.  Act,  sec.  186.    En.  April  29»  1861. 
Objections:  Ante,  see  sec  641. 

i  643.  Referees  to  report  within  twenty  days.  The  ref- 
erees or  commissioner  must  report  their  findings  in  writing 
to  the  court,  within  twenty  days  after  the  testimony  is 
closed,  and  the  facts  found  and  conclusions  of  law  must  be 
separately  stated  therein.    En.  March  11,  1872. 

Prac.  Act,  sec.  187.    En.  April  29, 1851.    Am'd.  1866-6,  845. 
GalJtep.Cit.  22.  473;  84,  36;  41,  405;  82,  482;  103,  21. 

Court  commissioner  as  referee:     Ante,  sec.  259,  subd.  2. 
Referees,  where  three,  all  must  meet,  but  two  can  act: 
Post,  sec.  1053. 
Enforcing  order:  Ante,  sec.  128,  subd.  2. 
Findings,  effect  of:  Post,  sec.  645. 

§644.  Effect  of  referee's  finding.  The  finding  of  the 
referee  or  commissioner  upon  the  whole  issue  must  stand 
as  the  finding  of  the  court,  and  upon  filing  of  the  finding 
with  the  clerk  of  the  court.  Judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been 
tried  by  the  court    En.  Mpch  11,  1872. 

Cal.Rep.Clt.  103,  20. 

S  645.  Klow  excepted  to,  etc.  The  findings  of  the  ref- 
eree or  commissioner  may  be  excepted  to  and  reviewed  in 
like  manner  as  if  made  by  the  court.  When  the  reference 
is  to  report  the  facts,  the  finding  reported  has  the  effect 
of  a  special  verdict.    En.  March  11,  1872. 

CaI.Rep.Cit.  104,  247. 

Exceptions,  generally:  Post,  sees.  646  et  seq.;  new 
trials:  Post,  sees.  656  et  seq.;  court  commissioner's  report, 
time  and  mode  of  excepting  to:  Ante,  sec.  259,  subd.  2. 
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CHAPTER  VII. 

PROVISIONS  RELATING  TO  TRIALS  IN  GBNERAU 

Article  I.     Exceptions,  |9  646-653 . 

IL     New  Trials,  89  666-663^. 


ARTICLE  I. 

EXCEPTIONS. 

f  646.    Exceptions  may  be  taken.    Time  when  taken,  ete. 

I  647.     What  deemed  excepted  to. 

I  648.     Exception,  fonu  of. 

I  649.     Exceptions  signed  by  Judge  and  filed  with  clerk. 

I  650.  Exceptions  not  presented  at  time  of  ruling.  Notice  to  ad- 
verse party,  how  settled  upon,  etc 

fi  65L     Exceptions  after  Judgment,  etc. 

I  652.  When  exception  is  refused,  application  to  supreme  court  to 
prove  the  same,  etc. 

I  658.    Proceedings  where  Judge  ceases  to  hold  oflloe. 

S  646.  Exceptions  may  be  taken.  Time  when  taken,  etc. 
An  exception  is  an  objection  upon  a  matter  of  law  to  a 
decision  made,  either  before  or  after  judgment,  by  a  court, 
tribunal,  judge,  or  other  judicial  officer,  in  an  action  or^ 
proceeding.  The  exception  must  be  taken  at  the  time  the 
decision  is  made,  except  as  provided  in  sec  647.  En.  March 
11,  1872.    Am'd.  1873-4,  312;  1875-6,  91. 


Cal.Rep.Cit  46,  222;  51,  111 
63,  304 ;  70,  581 ;  79,  408 
81,  639 :  83,  233 ;  87,  391 


57.  289 ;  58.  175 ;  61.  163 ; 
87.  891 ;  80.  476 ;  81,  609  ; 
90,  258;  108.  141;  1^2.  476. 


Prac.  Act,  sec.  188.    Bn.  April  29,  1851. 

GaI.Rep.Cit     12.493;     20.    93;     28,174;     28,  263  ;*  32.  317 ; 
32.322;     83.553;     34.686;     36.257;     41.317. 

Matters  deemed  excepted  to:  Post,  sec.  647. 
Amendments  to:  Post«  sec.  650. 

f  647.  What  deemed  excepted  to.  The  verdict  of  the 
jury,  the  final  decision  in  an  action  or  proceeding,  an 
interlocutory  order  or  decision,  finally  determining  the 
rights  of  the  parties,  or  some  of  them,  an  order  or  decision 
from  which  an  appeal  may  be  taken,  an  order  sustaining 
or  overruling  a  demurrer,  allowing  or  refusing  to  allow  an 
amendment  to  a  pleading,  striking  out  a  pleading  or  a 
portion  thereof,  refusing  a  continuance,  an  order  made 
upon  ex  parte  application,  and  an  order  or  decision  made 
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in  the  absence  of  a  party,  are  deemed  to  have  been  ex- 
cepted to.    En.  March  11,  1872.    Am'd.  1876-6,  92. 


Cal.Rep.Cit.     47,  166 


71,  309 

98,  283 

123,    79 


77,  648 
98,  417 
123,     80 


57,  243;  60,  252;     63,  804;     68,  609; 

82,607;  83,282;     86,212;     90,    61; 

109,  120;  109,  121;  112,  571;  122,  476; 
186.  480. 


Prac.  Act,  sec.  191.    En.  April  29,  1851. 
Cal.Rep.Clt  2,  325;  34,  686. 

S648.  Exception,  form  of.  No  particular  form  of  ex- 
ception is  required,  but  when  the  exception  is  to  the  ver- 
dict or  decision,  upon  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  it,  the  objection  must  specify  the 
particulars  in  which  such  evidence  is  alleged  to  be  insuffi- 
cient The  objection  must  be  stated  with  so  much  of  the 
evidence  'or  other  matter  as  is  necessary  to  explain  it, 
and  no  more.  Only  the  substance  of  the  reporter's  notes 
of  the  evidence  shall  be  stated.  Documents  on  file  in  the 
action  or  proceeding  may  be  copied,  or  the  substance 
thereof  stated,  or  a  reference  thereto,  sufficient  to  identify 
them,  may  be  made.    En.  March  11, 1872.    Am'd.  1875-6,  92. 


Cal.Rep.Cit     46,  684 


54,  130 

84,  532 

99,  226 

130,  418 


67.  289 
89,    24 
104.  211 
182.  614. 


49,     45 

61,  608 

89.  140 

108,  455 


49,  555 ;  49,  556 

67,  304 ;  68.  591 

90,     62 ;  90,  269 

112,  607 :  117,  184 


50.  503 ; 

84,  681; 

92.  239 ; 

122,  407 ; 


Prac.  Act,  sec.  190.    En.  April  29,  1851. 
Cal.Rep.Cit  28,  263;  33,  553. 

§  649.  Exceptions  signed  by  Judge  and  filed  with  clerk. 
A  bill  containing  the  exception  to  any  decision  may  be 
presented  to  the  court  or  judge  for  settlement,  at  the  time 
the  decision  is  made,  and  after  having  been  settled,  shall 
be  signed  by  the  judge  and  filed  with  the  clerk.  When  the 
decision  excepted  to  is  made  by  a  tribunal  other  than 
a  court,  or  by  a  judicial  officer,  the  bill  of  exceptions  shall 
be  presented  to,  and  settled  and  signed  by  such  tribunal 
or  officer.    En.  March  11,  1872;  1875-6,  92. 


Cal.Rep.Cit  47,  641 ;  60,  445 

57,  505 ;  66,  408  ;  80,  476 

88,  162 ;  83.  168  ;  96,  486 

122,   2;  122,  68;  122,  69 

128,  580;  138,  604;  188,  605. 


54,  417 :  67.  508 

81,  610  ;  83,  160 

98,  186 ;  115,  399 

127.  684;  128,  188 


67,  604; 

88.  161 ; 
120,  88; 
128,  679; 


Prac.  Act,  sec.  189.  En.  April  29,  1851.  Am'd.  1863,  860. 

Cal.Rep.Cit  28,174;  28.263;  32,317:  32.822;  88,653; 
36,257;  49,266;  70,301. 
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$  650.  Exceptions  not  prosentod  at  time  of  ruling.  No- 
tice to  adverse  party,  liow  settled  upon,  etc  Wlien  a 
party  desires  to  bave  exceptions  taken  at  a  trial  settled 
in  a  bill  of  exceptions,  he  may,  within  ten  days  after  the 
entry  of  judgment,  if  the  acUon  were  tried  with  a  jury, 
or  i^ter  receiving  notice  of  the  entry  of  judgment,  if  the 
action  were  tried  without  a  jury,  or  such  further  time  as 
the  court  in  which  the  action  is  pending,  or  a  judge  thereof, 
may  allow,  prepare  the  draft  of  a  bill,  and  serve  the  same, 
or  a  copy  thereof,  upon  the  adverse  party.  Such  draft 
must  contain  all  the  exceptions  taken  upon  which  the 
party  relies.  Within  ten  days  after  such  service  the  ad- 
verse party  may  propose  amendments  thereto,  and  serve 
the  same,  or  a  copy  thereof,  upon  the  other  party.  The 
proposed  bill  and  amendments  must,  within  ten  days  there- 
after, be  presented  by  the  party  seeking  the  settlement 
of  the  bill,  to  the  judge  who  tried  or  heard  the  case,  upon 
five  days'  notice  to  the  adverse  party,  or  be  delivered  to 
the  clerk  of  the  court  for  the  judge.  When  received  by 
the  clerk  he  must  immediately  deliver  them  to  the  judge, 
if  he  be  in  the  county;  If  he  be  absent  from  the  county, 
and  either  party  desire  the  papers  to  be  forwarded  to  the 
judge,  the  clerk  must,  upon  notice  in  writing  of  such  party, 
immediately  forward  them  by  mail,  or  other  safe  channel; 
if  not  thus  forwarded,  the  clerk  must  deliver  them  to  the 
judge  immediately  after  his  return  to  the  county.  When 
received  from  the  clerk,  the  judge  must  designate  the  time 
at  which  he  will  settle  t&e  bUl,  and  the  clerk  must  imme- 
diately notify  the  parties  of  such  designation.  At  the  time 
designated,  the  judge  must  settle  the  bill.  If  the  action 
was  tried  before  a  referee,  the  proposed  bill,  with  the 
amendments,  if  any,  must  be  presented  to  such  referee 
for  settlement  within  ten  days  after  service  of  the  amend- 
ments, upon  notice  of  five  days  to  the  adverse  party,  and 
thereupon  the  referee  shall  settle  the  bill.  If  no  amend- 
ments are  served,  or  if  served  are  allowed,  the  proposed 
bill  may  be  presented,  with  the  amendments,  if  any,  to  the 
judge  or  referee,  for  settlement,  without  notice  to  the 
adverse  party.  It  is  the  duty  of  the  judge  or  referee, 
in  settling  the  bill,  to  strike  out  of  it  all  redundant  and 
useless  matter  so  that  the  exceptions  may  be  presented 
as  briefly  as  possible.     When  settled,  the  bill  must  be 
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signed  by  the  Judge  or  re£eree»  with  his  certiflcate  to  the 
effect  that  the  same  is  allowed,  and  shall  then  be  Hied  with 
the  clerk.    En.  March  11,  1872.   Am'd  18724,  218. 


OaI.Rap.Cit. 
67,  606 
66,  .410 
81,  610 
84,  649 

98,  621 

99,  661 
106.  146 
115,  636 
126.  678 
128,  680 


47,  641 

61.  266 

66,  411 

88,  160 

88,  161 

98,  623 

101,  176 

106,  497 

118,  628 

127,  584 

129,  281 

138,  604 


47,  642;  49,  611 
63,419;  64,641 
76,  866;  76,  695 

88,  161;  88,  162 

89,  40;  90.  62 
98,  106 ;  98,  109 

101,  177 ;  101.  663 
112.  296 :  118,  376 
119,  861 ;  122,   2 

128,  46 ;  128.  188 

129,  282 ;  129.  565 
188,  606;  138,  606. 


;  66,  469 1 

,  57.  604 ; 

;  66.  286 1 

;.  66,  409 ; 

:  76,696; 

;  80,  476: 

;  88.  168 : 

,  84,  589 ; 

;  90.  268, 

;  93.  201 : 

;  98,  186; 

;  98.  137 ; 

;  102,  441; 

;  106.  86; 

;  116,  86; 

;  115.  899; 

;  122,  69; 

;  124.  425 ; 

:  128,  864 ; 

;  128,  356 ; 

i  180,  626 ; 

,  131.  409 : 

136.  669 

Further  time:  Ante,  sec.  478;  post,  sec.  1054. 
New  trial,  bill  of  exceptions:     Post,  sec.  669,  subd.  2. 
Requisites  of  bill  of  exceptions:  Ante,  sec  648. 
Bills  of  exception  in  criminal  causes:   See  Pen.  Code, 
sees.  1171  et  seq. 

§661.    Exceptions  after  Judgment,  etc    Bxceptions  to 

any  decision  made  after  judgment  may  be  i»resented  to  the 

judge  at  the  time  of  such  decision,  and  be  settled  or  noted, 

as  provided  in  sec.  649,  and  a  bill  thereof  may  be  presented 

and  settled  afterward,  as  provided  in  sec.  650,  and  within 

lihe  periods  after  entry  of  the  order,  upon  appeal  from 

which  such  decision  is  reviewable.    Bn.  March  11.  1872. 

Am'd.  1878*4,  314. 

Cal.Rep.Cit.     64.417;     67.606;     68.804;     80,476;     81,610; 
98,  186;     98,  137;  119,  883;  120,  287;  122,    69. 

S  652.  When  exception  Is  refused,  application  to  supreme 
court  to  prove  the  same,  etc.  If  the  judge  in  any  case 
refuse  to  allow  an  exception  in  accordance  with  the  facts, 
the  party  desiring  the  bill  settled  may  apply  by  petition 
to  the  supreme  court  to  prove  the  same.  The  application 
may  be  made  in  the  mode  and  manner,  and  under  such 
regulations  as  that  court  may  prescribe;  and  the  bill, 
when  proven,  must  be  certified  by  the  chief  justice  as 
correct,  and  filed  with  the  clerk  of  the  court  in  which  the 
action  was  tried,  and  when  so  filed  it  has  the  same  force 
and  effect  as  if  settled  by  the  judge  who  tried  the  cause. 
En.  March  11,  1872. 


Cal.Rep.Clt.  49,  610 

82.  482 ;  83,  44 

89.  691 ;  90,  258 

109,  291 :  129.  145 


68,  414 ; 

84.  232 : 

90.  260; 

131.  409. 


72.229;  73.  2;  82,481; 
87.  391;  97,892;  87,  393; 
92,  668:  97.  268;  102.  441; 
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1653.  Proceedings  where  judge  ceaees  to  hold  office. 
Wiien  the  decision  excepted  to  was  made  by  any  Judicial 
officer  otber  than  a  judge,  the  bill  of  exceptions  shall  be 
presented  to  such  judicial  officer  and  be  settled  and  signed 
by  him,  in  the  same  manner  as  it  is  required  to  b9  pre- 
sented to,  settled,  and  signed  by  a  court  or  judge.  A 
judge  or  judicial  officer  may  settle  and  sign  a  bill  of  except 
tions  after  as  well  as  before  he  ceases  to  be  such  judge  or 
judicial  officer.  If  such  judge  or  judicial  officer,  before 
the  bill  of  exceptions  is  settled,  dies,  is  removed  from 
office,  becomes  disqualifled,  is  absent  from  the  state,  or 
refuses  to  settle  the  bill  of  exceptions,  or  if  no  mode  is 
provided  by  law  for  the  settlement  of  tbe  same,  it  shall 
be  settled  and  certified  in  such  manner  as  the  supreme 
court  may  by  its  order  or  rules  direct  Judges,  judicial 
officers,  and  the  supreme  court  shall  respectively  possess 
the  same  power,  in  settling  and  certifying  statements,  as 
is  by  this  section  conferred  upon  them  in  settling  and  cer- 
tifying bills  of  exceptions.  Bn.  March  11,  1872.  Am'd. 
1876-6,  93. 

CalJEtep.Cit.     66.406;     66,407;     66,408;     66,413;     67.331; 
31,  639;     91,  485;  118,  623. 


ARTICLE  II. 

NBW  TRIALS. 

I  656.  New  trial  defined. 

S  657.  When  a  new  trial  may  be  granted. 

I  658.  On  what  papers  moTed  for. 

9  659.  Notice  of  motion,  upon  whom  serred,  and  what  to  contain. 

S  660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 

I  661.  Record  on  appeal. 

I  662.  New  trial  on  court's  own  motion. 

t  668.  Vacation  of  judgment. 

I  663  H*  Notice  of  motion. 

1 656.  New  trial  defined.  A  new  trial  Is  a  re-examlna- 
tlon  of  an  Issue  of  fact  In  the  same  court  after  a  trial  and 
decision  by  a  Jury  or  court,  or  by  referees.  En.  March  11, 
1872. 

Cal.Rep.Clt     49,    44 ;     49.    45 ;  56.    17 ;     56,  498 ;  61,  608 ; 

62,660;  65,259;  67,486;  68,376;  71,309;  73.566; 

73,  570 ;  77,  307 ;  78,  65 ;  79.  703 ;  80,  414 ;  88,  315  ; 

90,  327 ;  93,  619  ;  99.  270 ;  102,  52 ;  102,  587 ;  120,  37 ; 

125,  16;  128,  334;  138,  569. 
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Prac.  Act,  sec.  192.    Bd.  April  28,  1861. 

Cal.Rep.Cit  26,402;  25,473;  26,474;  25,478;  25.477; 
25,488;  26,490;  27,110;  27.288;  28,888;  89,488; 
40,545;     46,121. 

S  857.  When  a  new  trial  may  be  granted.  The  former 
verdict  or  other  decision  may  be  vacated  and  a  new  trial 
granted,  on  the  application  of  the  party  aggrieved,  for  any 
of  the  following  causes,  materially  aftectfng  the  substantial 
rights  of  such  party: 

1.  Irregularity  In  the  proceedings  of  the  court,  Jury,  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  discre- 
tion by  which  either  party  was  prevented  from  having  a 
fair  trial; 

2.  Misconduct  of  the  Jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  question 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by 
the  afildavit  of  any  one  of  the  Jurors;  ^ 

3.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against; 

4.  Newly-discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reasona- 
ble diligence,  have  discovered  and  produced  at  the  trial; 

6.  Excessive  damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  It  Is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to 
by  the  party  making  the  application.    En.  March  11,  1872. 


Cal.Rep.Cit.  68.  176 
68.  376;  71,  658 
90.  327  ;  93.  619 

124.  41 ;  184.  206 
64.  600 ;  130.  206 

101.  512 ;  105,  685 


61.  608 ;  62.  660 ;  65,  550 

74.  270;  79,  703;  88,  228 

102.  260 ;  108.  52 ;  108.  286 

136,  484.   Subd.  1  —  54.  201 

Subd.  2  —  73.  607 ;  77,  590 

120,  479 ;  126,  604 ;  182.  308 

134,498.   Subd.  3  —  62.  348 ;  71,309;  88,229 

106,  601 .   Subd.  4  —  90.  518 ;  101.  120 ;  129.  691 

110,  286;  125.  144.   Subd.  6  — 49.  44;  56.  17 

65,  269  ;  67.  487 ;  77.  590 ;  90,  518 ;  118,  388 

Subd.  7  —  77,  690 ;  86,  82 ;  90.  518 . 

Prac.  Act,  sec.  193.    En.  April  29,  1851.    Am'd.  1862,  38. 
CBl.Rep.Cit  127,  48. 


;    68. 

621; 

;    88. 

49; 

:  128, 

521; 

:    60, 

252; 

;    98. 

385; 

;  134. 

497; 

;    91, 

822  f 

.    Subd.  5— 

;    66, 

496; 

;  120, 

545. 
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Prac  Act,  sec.  62^    Bn.  April  29,  1851. 
GaLRep.Cit.  127,  48. 

How  tlie  application  is  to  be  made:  Post,  sec.  658. 
Discretion — Court  may  grant  a  new  trial  of  its  own  mo- 
tion: Post,  sec.  662. 
Verdict  against  law:  See  sec.  662;  post 

S658.  On  what  papers  moved  for.  When  the  applica- 
tion is  made  for  a  cause  mentioned  in  the  first,  second, 
tMrd,  and  fourth  subdivisions  of  the  last  section,  it  must 
be  made  upon  affidavits;  for  any  other  cause  it  may  be 
made  at  the  option  of  the  moving  party,  either  upon  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement 
of  the  case,  prepared  as  hereinafter  provided.  En.  March 
11,  1872.    Am'd.  1878-4,  814. 

Cal.Rep.Cit.     47,    59;     61,163;     61.295;     64.600;     86.    82; 
90,  263;  104,  287;  113,  512;  114.  450;  118,  636;  120,  237; 
125,  503;  128.    47;  128.  138;  130.  205. 

Mode  of  application — affidavits,  on:  Post,  sec.  659,  subd. 
1;  minutes  of  court,  on:  Post,  sec.  659,  subd.  4;  bill  of 
exceptions,  on:  Post,  sec.  659,  subd.  2;  statement  of  case, 
on:  Post,  sec.  659,  subd.  3. 

S  659.  Notice  of  motion,  upon  whom  served,  and  what 
to  contain.  The  party  intending  to  move  for  a  new  trial 
must,  within  ten  days  after  the  verdict  of  the  jury,  if  the 
action  were  tried  by  a  jury,  or  after  notice  of  the  decision 
of  the  court  or  referee.  If  the  action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  upon  the  adverse  party 
a  notice  of  his  intention,  designating  the  grounds  upon 
which  the  motion  will  be  made,  and  whether  the  same  will 
be  made  upon  affidavits  or  the  minutes  of  the  court,  or  a 
bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  the  notice 
or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  file  such  affidavits 
with  the  clerk,  and  serve  a  copy  ui>on  the  adverse  party, 
who  shall  have  ten  days  to  file  counter-affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bll^  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
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Tided,  the  moving  party  shall  have  the  same  time  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement 
of  a  bill  of  exceptions  as  is  provided  after  the  entry  of 
judgment,  or  after  receiving  notice  of  such  entry  l^  section 
650,  and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  filed,,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

8.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or  a 
copy  thereof,  upon  the  adverse  party.  If  such  proposed 
statement  be  not  agreed  to  by  the  adverse  party,  he  must, 
within  ten  days  thereafter,  prep&re  amendments  thereto, 
and  serve  the  same,  or  a  copy  thereof,  upon  the  moving 
party.  If  the  amendments  be  adopted,  the  statement  shall 
be  amended  accordingly,  and  then  presented  to  the  judge 
who  tried  or  heard  the  cause,  for  settlement,  or  be  deliv- 
ered to  the  clerk  of  the  court  for  the  judge.  If  not 
adopted,  the  proposed  statement  and  amendments  shall, 
within  ten  days  thereafter,  be  presented  by  the  moving 
party  to  the  judge,  upon  five  days'  notice  to  the  adverse 
party,  or  delivered  to  the  clerk  of  the  court  for  the  judge; 
and  thereupon  the  same  proceedings  for  the  settlement  of 
the  statement  shall  be  taken  by  the  parties,  and  clerk,  and 
judge,  as  are  required  for  the  settlement  of  bills  of  excep- 
tion by  section  650.  If  the  action  was  heard  by  a  refer^e^ 
the  same  proceedings  shall  be  had  for  the  settlement 
of  the  statement  by  him  as  are  required  by  that  section  for 
the  settlement  of  bills  of  exception  by  a  referee.  If  no 
amendments  are  served  within  the  time  designated,  or,  if 
served,  are  allowed,  the  proposed  statement  and  amend- 
ments, if  any,  may  be  presented  to  the  judge  or  referee, 
for  settlement,  without  notice  to  the  adverse  party.  When 
the  notice  of  the  motion  designates,  as  the  ground  of  the 
motion,  the  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  the  statement  shall  specify  the 
particulars  In  which  such  evidence  is  alleged  to  be  insuf- 
ficient .  When  the  notice  designates,  as  the  ground  of 
the  motion,  errors  in  law  occurring  at  the  trial,  and  except- 
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ed  to  by  the  moving  part7»  tlid  statement  shall  specify  the 
particular  errors  upon  which  the  party  will  rely.  If  no  such 
spe<dflcatlon8  he  made,  the  statement  shiUl  be  disregarded 
on  the  hearing  of  the  motion.  It  is  the  duty  of  the  judge 
or  referee,  in  settling  the  statement,  to  strike  out  of  it 
all  redundant  and  useless  matter,  and  to  make  the  state- 
ment truly  represent  tne  case,  notwithstanding  cue  assent 
of  the  parties  to  such  redundant  or  useless  matter,  or  to 
any  inaccurate  statement.  When  settled,  the  statement 
shall  be  signed  by  the  Judge  or  referee,  with  his  certificate 
to  the  eftect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes 
of  the  court,  and  the  ground  of  the  motion  is  the  Insuf- 
ficiency of  the  evidence  to  Justify  the  verdict  or  other 
decision  the  notice  of  motion  must  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  insufficient;  and,  if 
the  ground  of  the  motion  be  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  partr,  the  notice  must 
specify  the  particular  errors  upon  which  the  party  will 
rely.  If  the  notice  do  not  contain  the  specifications  here 
indicated,  when  the  motion  is  made  on  the  minutes  of  the 
court,  the  motion  must  be  denied.  En.  March  11,  1872. 
Am'd.  1873-4,  315. 

Cal.R6P.Cit.  49,  555 ;  64,  182 

69,100 

66,  472 

71,  669 

88,  161 

96,  250 
100,  677 
117,  831 
126,  678 
129.  860 
188.  642 
-  64,  130 

66,  260 

67,  258 
70,  638 
76,  105 
84,  300 
96,  446 

112,  7 
124.  410 
133,  609 
83,  162 
126,  52 

Prac.  Act,  sec.  623.    En.  April  29, 1851. 
Cotf©    Civ.  Proc.--21. 


67, 

632 

;  68,  82 

66, 

470 

;  66,  471 

68, 

487 

;  71.  568 

78. 

108 

;  80,  414 

98, 

201 

;  96,  249 

99, 

176 

;  99,  178 

lie, 

46 

;  116,  138 

126. 

62 

;  125,  116 

129, 

367 

;  129,  368 

135. 

119: 

;  188,  606 

129, 

281. 

Subd.  S 

61, 

608 

;  63,  418 

66, 

410 

;  66,  521 

69, 

1161 

;  69,  644 

76. 

9 

;  76.  10 

82, 

66 

;  83.  320 

92, 

667 

;  93,  200 

106, 

145, 

;  110,  213 

121. 

415 

;  122.  677 

128, 

626; 

;  131,  409 

69, 

204] 

;  74,  69 

118, 

611 J 

;  114.  71 

;  64.  546 

;  56,  610 

;  67.  231 ; 

;  61.  296 

;  63,  245 

;  65.  236 ; 

;  67.  690 

;  67,  602 

;  68,  23 ; 

;  71.  663 

;  76.  696 

;  77.  626 ; 

;  86.  82; 

;  89.  40 

;  90,  264: 

;  97.  16 

J  97,  516 

;  98,  816 ; 

;  112.   7; 

;  112.  590 

;  115,  26; 

;  119,  187  • 

;  119,  351 

;  120,  546 ; 

;  128,  47 

;  128,  188 

;  128,  139 ; 

;  180.  192 

;  131.  574 

;  132,  614 ; 

.   Subd.  1- 

-129,  691 . 

Subd.  2— 

:  54,  696 ; 

;  66,  279 

;  60.  432 ; 

;  66,  318 ; 

;  66.  406 

;  66.  409; 

;  68,  73 

;  68.  376 

:  68,  641 ; 

;  73.  476 ; 

;  74,  632 

:  75.  352; 

:  76,  595 

;  76.  866 

;  79,  688 ; 

;  85,  165 : 

89,  612 

:  90,  71 ; 

;  97,  462 ; 

101,  430 

;  105,  412 ; 

:  119,  186 ; 

120.  566 , 

;  121.  146; 

;  125,  271 ; 

;  126.  678 

;  128.  308; 

;  134,  484; 

136,  512. 

Subd.  4— 

;  86,  646 ; 

;  94,  428 

;  103,  604; 

;  184.  484 ; 

138.  605. 

(§660,661  TRIALS    IN    QBNBRAU  2^2 

Bill  of  exceptions,  settling:    Ante,  sec  660. 

Extension  of  time:    Post,  sec.  1054. 

Time  to  except  to  court  commissioner's  report  on  mat- 
ters other  than  Issues  of  fact  raised  by  pleadings:  Ante, 
sec.  259. 

Minutes  of  court,  motion  on,  statement:    Post,  .sec.  661. 

S  660.  Motion  to  be  heard  at  the  time  specified,  or  dla- 
mlssed.  The  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 
and  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On  such 
hearing  reference  may  be  had  in  all  cases  to  the  pleadings 
and  orders  of  the  court  on  file,  and  when  the  motion  is 
made  on  the  minutes,  reference  may  also  be  had  to  any 
depositions,  documentary  evidence,  and  phonographic  re- 
port of  the  testimony  on  file.  En.  March  11,  1872.  Am'd. 
1873-4,  317. 

Cal.Rep.Clt  66,  260 ;  79,  688 ;  82,  55 ;  00,  264 ;  90,  265 ; 
102.  586;  105.  86;  114,  71;  127,  857;  127,  360;  128,  47; 
128,  825:  131,  409;  187,    45. 

Chambers,  motions  for  new  trials  may  be  heard  at:  Ante, 
sec.  166. 

S  661.  Record  on  appeal.  The  judgment  roll  and  the 
aflldavits,  or  bill  of  exceptions,  or  statement,  as  the  case 
may  be,  used  on  the  hearing,  with  a  copy  of  the  order 
made,  shall  constitute  the  record  to  be  used  on  appeal 
from  the  order  granting  or  refusing  a  new  trial,  unless  the 
motion  be  made  on  the  minutes  of  the  court,  and  In  that 
case  the  judgment  roll  and  a  statement  to  be  subsequently 
prepared,  with  a  copy  of  the  order,  shall  constitute  the 
record  on  appeal.  Such  subsequent  statement  shall  be 
proposed  by  the  party  appealing,  or  intending  to  appeal, 
within  ten  days  after  the  entry  of  the  order,  or  such 
further  time  as  the  court  In  which  the  action  is  pending, 
or  a  judge  thereof,  may  allow,  and  the  same  or  a  copy 
thereof  be  served  upon  the  adverse  party,  who  shall  have 
ten  days  thereafter  to  prepare  amendments  thereto  and 
serve  the  same  or  a  copy  thereof,  upon  the  party  appealing, 
or  Intending  to  appeal;  and  thereafter  proceedings  shall  be 
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had,  and  within  like  periods,  for  the  settlement  of  the 
statement  as  provided  by  section  659,  but  the  statement 
shall  only  contain  the  grounds  argued  before  the  court 
for  a  new  trial,  and  so  much  of  the  evidence  or  other 
matter  as  may  be  necessary  to  explain  them;  and  it  shall 
be  the  duty  of  the  judge  to  exclude  all  other  evidence  or 
matter  from  the  statement.  En.  March  11,  1872.  Am'd. 
1873-4,  818. 


CaI.Rep.Clt     66,    44 


66,  409 

78,  885 

96.  114 

120,  286 


66,  410 

79,  683 

106,     86 

122,  676 


67. 

298 

;  64. 

694  < 

;  66, 

405 

66, 

411. 

;  66, 

414  1 

68, 

28 

81. 

639, 

,  86, 

645; 

90, 

264 

110. 

660 

;  110, 

561; 

114, 

71 

128, 

47, 

;  128, 

138, 

;  134, 

484 

66,  407 ; 

69,     73 ; 

92,  64  ; 
114,  72 ; 
138,  604. 


.Rep.CIt 

2,  807 : 

'   8,  89; 

9,  68; 

9.  77 

22,  658, 

;  24,181; 

,  24,856; 

24,  356 , 

I  26.  488 

26,  284; 

;  27.110; 

'  27,  112 ; 

;  27.  113; 

;  27,  114 

27,  838 ; 

;  27,  889 ; 

;  27.  410 ; 

28.  261 ; 

;  28.  803 

28,  812 

;  28,  413 

;  28,418; 

I  32,  172 

;  32,  317 

82,  819 ; 

;  32,  320 , 

;  83.  210 ; 

;  33.  472 ; 

;  34.  91 

84,  626 ; 

;  86,  257 ; 

;  36,120; 

36.  122; 

;  87,  838 

88,  280, 

;  89,  38; 

I  89,  34; 

;  39.  253 

;  41,  261 

41.  407 , 

;  41,  618 

;  41,621; 

;  43,  822 

;  43.  642 

44,  211 ; 

;  44,  212 

;  45,121; 

;  46,   4 

;  46,  42 

47,  427 ; 

;  49,  841, 

Prac.  Act,  sec.  194.    En.  April  29,  1851. 

Cal.Rep.Cit.  82,  817;  83,  664;  86,  122. 

Prac.  Act,  sec.  195.  En.  April  29, 1851.  Am'd.  1861,  590; 
1863,  648;  1864,  246;  1865-6,  846. 

9.  247 

26,  489 

27,  320 

28,  811 
82.  318 
34.  239 
88.  202 
41.  404 
48,  576 
47,  164 

Prac.  Act,  sec.  196.    En.  April  29,  1861.    Am'd.  1863,  361. 
CalJlep.Cit  27,  889. 

Judgment  roll:    Post,  sec.  670. 

Affidavits,  bill  of  exceptions,  statement:  Ante,  sec.  659, 
subds.  1,  2,  3. 
Minutes  of  court:    Ante,  sec.  660. 

S  6S2.  New  trial  on  court's  own  motion.  The  verdict  of 
a  Jury  may  also  be  vacated,  and  a  new  trial  granted  by 
the  court  in  which  the  action  is  pending,  on  its  own  motion, 
without  the  application  of  either  of  the  parties,  when  there 
has  been  such  a  plain  disregard  by  the  jury  of  the  instruc- 
tions of  the  court,  or  the  evidence  in  the  case,  as  to  satisfy 
the  court  that  the  verdict  was  rendered  under  a  misappre- 
hension of  such  instructions,  or  under  the  influence  of 
passion  or  prejudice.  The  order  of  the  court  may  be  re- 
viewed on  appeal  in  the  same  manner  as  orders  made  on 
motions  for  a  new  trial,  and  a  statement  to  be  used  on 
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Buch  appeal  may  be  prepared  In  the  same  manner  as  state- 
ments after  a  motion  Is  heard  upon  the  minutes  of  the 
court,  as  provided  in  section  661.    En.  Stats.  1873-4,  319. 

CalJElep.Cit     64,594;     74,     69;     91,  212 ;  103,  605 ;  118,  383 ; 
128,  621;  128.  343;  128,  344;  134,  491;  186,  484. 

S  663.  Vacation  of  Judgment.  A  Judgment  or  decree  of 
a  superior  court,  when  based  upon  findings  of  fact  made 
by  the  court,  or  the  special  verdict  of  a  Jury,  may,  upon 
motion  of  the  party  aggrieved,  be  set  aside  and  vacated 
by  the  same  court,  and  another  and  different  judgment 
entered,  for  either  of  the  following  causes,  materially 
aftecting  the  substantial  rights  of  such  party  and  entitling 
him  to  a  different  Judgment: 

1.  Incorrect  or  erroneous  conclusions  of  law  not  con- 
sistent with  or  not  supported  by  the  findings  of  fact;  and 
in  such  case  when  the  Judgment  is  set  aside  the  con- 
clusions of  law  shall  be  amended  and  corrected. 

2.  A  Judgment  or  decree  not  consistent  with  or  not 
supported  by  the  special  verdict.  En.  Stats.  1873-4,  819. 
Am'd.  1877-8,  100.     Rep.  1880,  64.     En.  1897,  68. 

Cal.Rep.Cit.  106,  111;  121,  579;  125,  241;  126,  108;  131,  825. 

§  663%.  Notice  of  motion.  The  party  intending  to  make 
the  motion  mentioned  in  the  last  section  must,  within  ten 
days  after  notice  of  the  rendition  of  Judgment  or  de- 
cree, serve  upon  the  adverse  party  and  file  with  the  clerk 
of  the  court  a  notice  of  his  intention,  designating  the 
groimds  upon  which  the  motion  will  be  made,  and  specify- 
ing the  particulars  in  which  the  conclusions  of  law  are  not 
contdstent  with  the  finding  of  facts,  or  in  which  the 
Judgment  or  decree  is  not  consistent  with  the  special  ver- 
dict. The  said  party  must,  within  sixty  days  after  giving 
such  notice  of  intention,  make  the  motion  to  the  court, 
after  giving  due  notice  of  the  time  of  making  such  motion 
to  the  adverse  party;  but  the  hearing  or  consideration  of 
such  motion  may  be  further  continued  by  the  court.  En 
Stats.  1897,  59. 

CaI.Rep.Cit.  126,  241;  131,  325. 
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CHAPTEE   VUL 

THB  MANNER  OF  GIVING  AND  ENTERING  JUDGMENT. 

I  664.    Judgment  to  be  entered  in  twenty-tour  hours,  etc 

9  666.     Case  may  bo  brousht  before  tbe  court  for  argument. 

I  666.    "Wben  counterclaim  eetablished  exceeds  plaintiff's  demand. 

I  667.  In  repleyin,  Judgment  to  be  In  the  altematiye»  and  with 
damages.     Gold  coin  or  currency  judgment. 

I  668.    Judgment  book  to  be  kept  by  the  clerk. 

i  669.  If  a  party  die  after  Terdlci,  Judgment  may  be  entered,  but 
not  to  be  a  lien. 

i  670.     Judgment  roll,  what  to  constitute. 

9  671.     Judgment  lien,  when  it  begins  and  when  it  expires. 

9  672.     Docket,  how  kept,  and  what  to  contain. 

9  673.     Docket  to  be  open  for  inspection  without  charge. 

9  674.  Transcript  to  be  filed  in  any  covinty»  and  Judgment  to  be- 
come a  lien  there. 

9  675.     Satisfaction  of  a  Judgment,  how  made. 

9  676.  Defendant  In  suit  to  set  aside  fraudulent  conveyance  may 
giye  bond. 

9  677.     Bond,  condition  in  and  amount  of. 

9  677)&.Bond,  filing  of. 

9  678.     Objections  to  sureties. 

9  678H>JnsClfioatlon  of  sureties.    Approya!  and  dfsapproyal  of  Dond. 

I  679.  Objection  because  estimated  value  in  bond  less  than  market 
Talue. 

9  679)&.8ureties,  how  Justify. 

9  680.     Bond,  when  becomes  effective. 

9  680H«Jndgment  may  be  rendered  on  bond  when. 

{  664.  Judgment  to  be  entered  in  twenty-four  houre,  etc. 
When  trial  by  Jury  has  been  had.  Judgment  must  be  entered 
by  the  clerk,  in  conformity  to  the  verdict,  within  twenty- 
four  hours  after  the  rendition  of  the  Yerdict,  unless  the 
court  order  the  case  to  be  reserred  for  argument  or  further 
consideration,  or  grant  a  stay  of  proceedings.  En.  March 
11, 1872. 

Cal.Rep.Cit.     60,624;     75,665;     76.684;     79,    78;     97,426; 
97,  426;  126,  824;  136,  611;  135.  612. 

Prac.  Act,  sec.  197.    En.  April  29,  1851. 

Cal.Rep.Cit  28,  70;  28,  418;  28,  420. 

Reserying,  for  argument  or  further  consideration:    Post, 
sec.  665. 
Stay  of  proceedings  by  appeal:   Post,  sec.  949. 
Arrest  of  defendant:   Sec.  684. 

{  665.  Case  may  be  brought  before  the  court  for  argu- 
ment. When  the  case  is  reserved  for  argument  or  further 
consideration,  as  mentioned  in  the  last  section,  it  may  be 
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brought  by  either  party  before  the  court  for  argument 
En.  March  11, 1872. 

Prac.  Act,  sec.  198.    Bn.  April  29, 1851.    Am'd.  1854,  62. 

Oal.RQp.Cit.  28,  420. 

S666.  When  counterclaim  ettablfthed  exceeds  plain* 
tiff's  demand.  If  a  counter-claim,  established  at  the  trial, 
exceed  the  plaintiffs  demand.  Judgment  for  the  defendant 
must  be  given  for  the  excess;  or  if  it  appear  that  the 
defendant  is  entitled  to  any  other  aflEirmatlTe  relief,  Judg- 
ment must  be  given  accordingly.    Bn.  March  11,  1872. 

FVac.  Act,  sec.  199.    Bn.  April  29,  1851. 
CalJtep.Cit  19,  668;  27,  820;  82,  629;  41,  59. 

Counter-claim,  generally:  Ante,  sees.  488,  439;  dismissal 
or  nonsuit,  where  none:  Ante,  sec.  581,  subd.  1;  exceeding 
plaintiffs  demand:    Ante,  sec.  626. 

S  667.  In  replevin,  Judgment  to  be  In  the  alternative, 
and  with  damages.  Gold  coin  or  currency  Judgment.  In  an 
action  to  recover  the  possession  of  personal  property.  Judg- 
ment for  the  plaintiff  may  be  for  the  possession  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  dam- 
ages for  the  detention.  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  return  thereof, 
Judgment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty or  the  value  thereof,  in  case  a  return  cannot  be  had, 
and  damages  for  taking  and  withholding  the  same.  In  an 
action  on  a  contract  or  obligation  in  writing,  for  the  direct 
payment  of  money,  made  payable  in  a  specified  kind  of 
money  or  currency.  Judgment  for  the  plaintiff,  whether  it 
be  by  default  or  after  verdict,  may  follow  the  contract 
or  obligation,  and  be  made  payable  in  the  kind  of  money 
or  currency  specified  therein;  and  In  all  actions  for  the 
recovery  of  money,  if  the  plaintiff  allege  in  his  complaint 
that  the  same  was  understood  and  agreed  by  the  respective 
parties  to  be  payable  in  a  specified  kind  of  money  or  cur- 
rency, and  this  fact  is  admitted  by  the  default  of  the 
defendant  or  established  by  evidence,  the  Judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or 
currency  so  alleged  in  the  complaint;  and  In  an  action 
against  any  person  for  the  recovery  of  money  received 
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by  such  person  In  a  flduclary  capacity,  or  to  tlie  use  of 
another,  judgment  for  the  plaintiff  must  be  made  payable  In 
the  kind  of  money  or  currency  so  received  by  such  person. 
£n.  March  11,  1872. 


Cal.Rep.CIt.  64,  19S 

65»  288;  66.  487 

78,  578 ;  88,  648 

89,  604;  BO,  660 

114,  464;  119,  822 


64,  196 ;  66,  469 ;  61,  97 

67,  606;  68,   6;  71,  604 

86,  488 :  87,  846 ;  87,  847 

91,  292 ;  92.  226  ;  101,  239 

180,  198;  130,  236;  182,  819 


63,  662 ; 

78,  677 ; 

89,  468; 
104,  689; 
188,  86. 


Prac.  Act,  sec.  200.  En.  April  29,  1S61.  Am'd.  1868,  687; 

1869-70,  296. 

CaI.Rep.CIt.   7,671;  11,277;  24,149;  26,484;  41,618; 
46,  77;  46,289;  49,814. 

Money,  how  computed  and  stated:  See  Pol.  Code,  sec. 
8274. 

Replevin—- Judgment,  verdict:  Ante,  sec.  627;  value, 
correcting  affidavit  of:  Ante,  sec.  473. 

Execution:  Post,  sec.  682,  subd.  6. 

Replevin,  return  to  defendant:     See  ante,  sees.  514,  627. 

Specific  money  or  currency,  fiduciary  capacity:  Post, 
sec.  1407, 

S  668.    Judgment  book  to  be  kept  by  the  clerk.   The  clerk 

must  keep,  with  the  records  of  the  court,  a  book  to  be  called 

the  "judgment  book,"  in  which  Judgments  must  be  entered. 

En.  March  11,  1872. 

Cal.R^.Cit     72,  193;     76.  373;     84,  488;     99.  615;  102,  623; 
104,  662;  110,  227;  126,  649;  126,  686;  134,  877.. 

Prac.  Act,  sec.  201.    En.  April  29, 1851.' 
Register  of  actions:    Post,  sec.  1052. 

§669.  If  a  party  die  after  verdict,  Judgment  may  be 
entered,  but  not  to  be  a  Men.  If  a  par^  dio  after  a  verdict 
or  decision  upon  any  issue  of  fact,  and  before  judgment, 
the  court  may  nevertheless  render  Judgment  thereon.  Such 
judgment  is  not  a  lien  on  the  real  property  of  the  deceased 
party,  but  is  payable  in  the  course  of  administration  on 
his  estate.    En.  March  11,  1872. 

Ca]Jtep.Clt.  108,  482;  108,  488;  124,  230. 

Prac.  Act,  sec  202.    En.  April  29, 1851. 
Cal.Rep.Cit.  29,  867;  108,  483. 

Payable  in  course  of  administration:  Post,  sec.  1506, 
and  see,  sec.  1504. 
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Death,  suggestion  of:  Ante,  sec.  385. 
Executor,  etc.»  judgment  against,  form  of:    Post,  sec. 
1504. 

S  670.  Judgment  roll,  what  to  constitute.  Immediately 
after  entering  the  judgment,  the  clerk  must  attach  together 
and  file  the  following  papers,  which  constitute  the  judg- 
m«it-roll: 

1.  in  case  the  complaint  be  not  answered  by  any  defend- 
ant, the  summons,  with  the  affidavit  or  proof  of  service; 
the  complaint  with  a  memorandum  indorsed  thereon  that 
the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment;  and  in  case  where  the  service 
80  made  be  by  publication,  the  affidavit  for  publication 
of  summons,  and  the  order  directing  the  publication  of 
summons,  must  also  be  included. 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  verdict 
of  thid  jury,  or  finding  of  the  court,  or  referee,  all  biUs 
of  exceptions  taken  and  filed,  and  a  copy  of  any  order 
made  on  demurrer,  or  relating  to  the  change  of  parties, 
and  a  copy  of  the  judgment;  if  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons, 
with  proof  of  its  service  on  such  defendant,  must  also  be 
added  to  the  other  papers  mentioned  in  this  subdivision; 
and  if  the  service  on  such  defaulting  defendant  be  by 
publication,  then  the  affidavit  for  publication,  and  the  order 
directing  the  publication  of  the  summons  in  such  cases 
must  also  be  included.  En.  March  11,  1872.  Am'd.  1873-4, 
319;  1875-6,  93;  1895,  45. 

66,  491: 

72.    88 ; 

79,  602 ; 

98,  606; 

98,  288: 
104,  246; 
116,  691; 
184.  429. 
Sttbd.  2^ 

Prac.  Act,  sec.  203.  En.  April  29,  1851.  Am'd.  1862, 119; 
1865-6,  846. 

OalJtep.Clt.  27,109;  28,174;  28,806;  28,418;  82.174; 
83.  612 ;  88,  558 ;  84,  403 ;  84,  426 ;  34,  614 ;  86.  114 ; 
41.187;     49,808:     74.501. 


GalJlep.Cit 

47,  641 ; 

47,  642; 

68.  288; 

>  66.  44; 

67.  240; 

61.  168 ; 

;  64,642; 

;  64.  582; 

;  65.  118; 

75,  878 ; 

77.  2301 

;  78,  886 ' 

;  79,  267 ; 

;  79,  603 ; 

85.  679; 

86.  400; 

;  87.154; 

;  87.  266 ; 

,  89,  486; 

95.  455; 

95,  638; 

;  97.  92; 

;  97,  182 , 

;  98,  109 ; 

99,  281 ; 

99,  515- 

;  100,  618 ; 

;  102.  628; 

;  103,  20; 

104,  550; 

104.  652, 

;  106,  111 , 

;  110.  560; 

I  116,  270; 

120.  88; 

121.  12 

;  123,  79 

;  126,  347 

;  183,  266; 

Subd.  1- 

-68,  425: 

,  73.  601 ; 

119,  109; 

187,  428. 

64,  546; 

90,  60; 

I  124.  224 ; 

;  126,  227 ; 

;  180,  406. 
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Judgment-roll  in  criminal  cases:  See  Pen.  Code,  sec. 
1207. 

Clerk's  powers  and  duties,  county  clerk:  See  Pol.  Code, 
sees.  4204,  4205. 

S671.  Judgment  lien,  when  it  begins  and  when  It  ex- 
pires. Immediately  after  filing  the  Judgment-roll,  the  clerk 
must  make  the  proper  entries  of  the  judgment,  under  ap- 
propriate heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  Judgment  is  docketed  it  becomes  a  lien  upon  all. 
the  real  property  of  the  Judgment  debtor  not  exempt  from 
execution  in  the  county,  owned  by  him  at  the  time,  or 
which  he  may  afterwards  acquire,  until  the  lien  ceases. 
The  lien  continues  for  five  years,  unless  the  enforcement 
of  the  Judgment  be  stayed  on  appeal  by  the  execution  of 
a  sufficient  undertaking  as  provided  in  this  code,  in  which 
case  the  lien  of  the  judgment  and  any  lien  by  virtue  of  an 
attachment  that  has  been  issued  and  levied  in  the  action 
ceases.    En.  March  11,  1872.    Am'd.  1873-4,  820;  1895,  36. 

Cal.Rep.Cit.     6S,  683;     61,147;  61,286;     61,287;     70,156; 

95,  889;     07.  204;     97.  206;  102.  623;  105.  Ill;  HI,  499; 

112,    98;  114,  647;  119.    22;  119,  194;  124.  280;  127,    11; 
132.  128;  187,  856;  138.  303. 

Prac.  Act,  sec.  204.    En.  April  29, 1851. 

Cal.Rep.Cit.  6,184;  14,  67;  25.846;  25.847;  26.850; 
25.  361 ;  26.  862 ;  26,  367  ;  26.  869 ;  28.  626 ;  81.  897 ; 
87.  146 ;  39.  144 ;  46.  666 ;  49,  194 . 

Judgment  docket:    See  post,  sees.  672-674. 

Recording  transcript  of  docket  in  another  county: 
Post,  sec.  674. 

Judgment  after  decedent's  death,  on  verdict,  etc.,  before: 
Post,  sec.  1506. 

Undertaking  on  appeal:    Post,  sees.  941  et  seq. 

1672.  Docket,  how  kept,  and  what  to  contain.  The 
docket  mentioned  in  the  last  section  is  a  book  which  the 
clerk  keeps  in  his  office,  with  each  page  divided  into  eight 
columns,  and  headed  as  follows:  Judgment  debtors;  Judg- 
ment creditors;  judgment — time  of  entry;  where  entered 
in  Judgment  book;  appeals — ^when  taken;  Judgment  of 
appellate  court;  satisfaction  of  judgment;  when  entered. 
If  judgment  be  for  the  recovery  of  money  or  damages, 
the  amount  must  be  stated  in  the  docket  under  the  head 
of  Judgment;  if  the  judgment  be  for  any  other  relief,  a 
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memorandnm  of  the  general  character  of  the  relief  granted 
must  be  stated.  The  names  of  the  defendants  must  be 
entered  In  alphabetical  order.    Bn.  March  11,  1872. 

CaI.Rep.Cit  61,  286;  90,  899;  102,  628;  124.  676. 

Prac.  Act,  sec.  205.    En.  April  29,  1851. 
Cal.Rep.Cit  50,  517. 

Docketing  Judgment:    Ante,  sec.  671. 

Duty  of  clerk  to  keep  docket:    Pol.  Code,  sec.  4204. 

§  673.  Docket  to  be  opened  for  Inspection  without 
charge.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  without 
charge.  The  clerk  must  arrange  the  several  dockets  kept 
by  him  In  such  a  manner  as  to  facilitate  their  inspection. 
En.  March  11,  1872. 

Prac.  Act,  sec.  206.    En.  April  29,  1851. 
Public  writings,  open  to  inspection:     Post,  sees.  189S» 
1893. 

{674.  Transcript  to  be  filed  In  any  county,  and  Judg- 
ment to  become  a  lien  tliere.  A  transcript  of  the  original 
docket,  certified  by  the  clerk,  may  be  filed  with  the  re- 
corder of  any  other  county,  and  from  the  time  of  the  filing 
the  Judgment  becomes  a  lien  upon  all  the  real  property 
of  the  Judgment  debtor,  not  exempt  from  execution,  in 
such  county,  owned  by  him  at  the  time,  or  which  he  may 
afterwards,  and  before  the  lien  expires,  acquire.  The 
lien  continues  for  two  years,  unless  the  judgment  be 
previously  satisfied.    En.  March  11,  1872. 

Gal.Rep.Cit.  100,  691;  188,  802;  188,  803. 

Prac.  Act,  sec.  207.    En.  April  29,  1851. 

Judgment  may  be  recorded  without  acknowledgment: 
Civ.  Code,  sec.  1169. 

Recording  Judgment  In  county  where  land  situated: 
Sec.  400,  ante;  but  see  sec.  78. 

Recording  generally:  Civ.  Code,  sees.  1158  et  seq. 

Justice's  court  Judgment,  abstract  creates  lien:  Post» 
sec.  900. 

S  676.  Satisfaction  of  a  Judgment,  how  made.  Batlsfac* 
tion  of  a  Judgment  may  be  entered  in  the  clerk's  docket 
upon  an  execution  returned  satisfied,  or  upon  an  aclmowl* 
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edgment  of  gatisfaction  filed  with  the  clerk,  made  in  the 
manner  of  an  acknowledgment  of  a  conveyance  of  real 
property,  by  the  Judgment  creditor,  or  by  his  indorsement 
on  the  face,  or  on  the  margin  of  the  record  of  the  Judg- 
ment, or  by  the  attorney,  unless  a  revocation  of  his  authori- 
ty is  filed.  Whenever  a  Judgment  is  satisfied  in  fact, 
otherwise  than  upon  an  execution,  the  party  or  attorney 
must  give  such  acknowledgment,  or  make  such  indorse- 
ment, and  upon  motion  the  court  may  compel  It,  or  may 
order  the  entry  of  satisfaction  to  be  made  without  it. 
En.  March  11,  1872.    Am'd.  1873-4,  320. 

Cal.Rep.Cit.  60,  621;  71,  448;  108,  286;  130,  277. 

Prac.  Act,  sec  208.    En.  April  29/ 1851. 
Cal.Rep.0it.  28,  418. 

Acknowledgments — ^Justices  of  the  supreme  court.  Judges 
of  superior  courts,  and  Justices  of  the  peace,  and  police 
Judges,  within  certain  limits,  have  power  to  take  and 
certify  acknowledgments  of  satisfaction  of  Judgments: 
Ante,  sec.  179. 

Attorney,  power  to  bind  client:   Ante,  sees.  283-285. 

§  676.  Defendant  In  suit  to  set  aside  fraudulent  con- 
veyance may  give  bond.  Where  an  action  is  commenced 
to  set  aside  a  transfer  or  conveyance  of  property  on  the 
grounds  that  such  transfer  or  conveyance  was  made  to 
hinder,  delay  or  defraud  a  creditor  or  creditors,  the 
transferee  or  grantee  to  whom  it  is  alleged  the  property 
was  transferred  or  conveyed  to  hinder,  delay  or  defraud 
creditors  or  the  successors  or  assigns  of  such  transferee 
or  grantee,  may  give  an  undertaking  as  herein  provided, 
and  when  such  undertaking  is  given  as  herein  provided, 
the  transferee  or  grantee  to  whom  it  is  alleged  the  prop- 
erty was  transferred  or  conveyed  to  hinder,  delay  or 
demand  creditors,  or  the  successors  and  assigns  of  such 
transferee  or  grantee,  may  sell,  encumber,  transfer,  con- 
vey, mortgage,  pledge  or  otherwise  dispose  of  the  property, 
or  any  part  thereof,  which  is  alleged  to  have  been  trans- 
ferred or  conveyed  to  hinder,  delay  or  defraud  creditors,  so 
that  the  purchaser,  encumbrancer,  transferee,  mortgagee, 
grantee  or  pledgee  of  such  property,  will  take,  own,  hold 
and  possess  such  property  tmaffected  by  such  action  and 


$S  677-678  GIVING    AND    ENTERING    JUDGMENT.  252 

suit,  or  the  Judgment  which  may  be  rendered  therein. 
£n.  Stats.  1903,  98. 

I  677.  Bond,  condition  In  and  amount  of.  Such  under- 
taking with  two  sureties  shall  be  executed  by  the  trans- 
feree or  grantee  to  whom  it  is  alleged  the  property  was 
transferred  or  conveyed  to  hinder,  delay  or  defraud 
creditors,  or  the  successor  or  assign  of  such  transferee  or 
grantee,  in  double  tne  estimated  value  of  the  property  so 
alleged  to  have  been  transferred  or  conveyed;  proviaed,  in 
no  case  need  such  undertaking  be  for  a  greater  sum  than 
double  the  amount  of  the  debt  or  liability  alleged  to  be  due 
and  owing  to  the  plaintiff  in  such  action,  commenced  to 
set  aside  said  transfer  and  conveyance;  and  where  such 
estimated  value  of  the  property  alleged  so  to  have  been 
conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing 
to  the  plaintiff  in  the  action,  such  estimated  value  shall  be 
stated  in  the  undertaking,  and  said  undertaking  shall  be 
conditioned  that,  if  it  be  adjudged  in  said  action  that 
the  transfer  or  conveyance  was  made  to  hinder,  delay  or 
defraud  a  creditor  or  creditors,  then  that  the  transferee  or 
grantee  or  the  said  successor  or  assigns  of  such  transferee 
or  grantee  giving  such  undertaking,  will  pay  to  the  plain- 
tiff in  said  action  a  sum  equal  to  the  value,  as  the  same 
is  estimated  in  said  undertaking,  of  said  property  alleged 
to  have  been  transferred  or  conveyed  to  hinder,  delay  or 
defraud  creditors,  not  exceeding  the  sum  alleged  to  be  due 
and  owing  to  the  plaintiff  in  the  action.    En.  Stats.  1903, 99. 

S  677%.  Bond,  filing  of.  Said  undertaking  shall  be  filed 
in  the  action  in  which  said  execution  issued  and  a  copy 
thereof  served  upon  the  plaintiff  or  his  attorney  in  said 
action.    En.  Stats.  1903,  99. 

|67&  Objections  to  sureties.  Within  ten  days  after 
service  of  the  copy  of  undertaking  the  plaintiff  may  object 
to  such  undertaking  on  the  ground  of  inability  of  the 
sureties,  or  either  of  them,  to  pay  the  sum  for  which  they 
become  bound  in  said  undertaking,  and  upon  the  ground 
that  the  estimated  value  of  the  property  therein  is  less 
than  the  market  value  of  such  property.  Such  objectloa 
to  the  undertaking  shall  be  made  in  writing,  specifsriiic  the 
ground  or  grounds  of  objection,  and  if  the  objection  U 
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made  to  the  undertaking  that  the  estimated  value  therein 
is  less  than  the  market  value  of  the  property,  such  ohjeo- 
tion  shall  specify  the  plaintiff's  estimate  of  the  market 
value  of  the  property.  Such  written  objection  shall  be 
served  upon  the  said  transferee  or  grantee,  or  the  suc- 
cessor or  assigns  of  such  transferee  or  grantee  giving 
such  imdertaking.    En.  Stats.  1903,  99. 

{  678%.  Justification  of  sureties.  Approval  and  disap- 
proval of  bond.  When  the  sureties  or  either  of  them,  are 
objected  to,  the  surety  or  sureties  so  objected  to  shall 
Justify  before  the  court  in  which  the  action  is  commenced, 
upon  ten  days'  notice  of  the  time  when  they  will  so  justify 
being  given  to  the  plaintiff,  or  plaintiff's  attorney.  Upon 
the  hearing  and  examination  into  the  sufficiency  of  a 
surety,  witness  may  be  required  to  attend  and  evidence 
may  be  procured  and  introduced  in  the  same  manner  as  in 
trial  of  civil  cases.  Upon  such  hearing  and  examination 
the  court  shall  make  its  order,  in  writing,  approving  or 
disapproving  the  sufficiency  of  the  sureties  or  surety  on. 
such  undertaking.  In  case  the  court  disapproves  of  the 
surety  or  sureties  or  any  undertaking,  a  new  undertaking 
may  be  filed  and  served,  and  to  any  undertaking  given 
under  the  provisions  of  this  act  the  same  objection  to  the 
sureties  may  be  made  and  the  same  proceedings  had  as  in 
case  of  the  first  undertaking  filed  and  served.  En.  Stats. 
1908,  99.  ^    -...  .1^  -^ 

1679.  Objection  because  estimated  value  In  bond  less 
than  market  value.  When  objection  is  made  to  the  under- 
taking upon  the  ground  that  the  estimated  value  of  the 
property,  as  stated  in  the  undertaking,  is  less  than  the 
market  value  of  the  property,  the  transferee  or  grantee,  or 
the  successor  or  assigns  of  such  transferee  or  grantee 
giving  the  undertaking  may  accept  the  estimated  value 
stated  by  the  plaintiff  in  said  objection,  and  a  new  under- 
taking may  at  once  be  filed,  with  the  plaintiff's  estimate 
stated  therein  as  the  estimated  value,  and  no  objection 
shall  thereafter  be  made  upon  that  ground;  if  the  plaintiff's 
estimate  of  the  market  value  is  not  accepted,  the  transferee 
or  grantee,  or  the  successor  or  assigns  of  the  grantee  or 
transferee  giving  such  undertaking,  upon  ten  days'  notice 
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to  the  plaintiff,  shall  move  the. court  In  which  the  action  is 
pending  to  estimate  the  market  value  of  the  property,  and 
upon  the  hearing  of  such  motion,  witnesses  may  be  re- 
quired to  attend  and  testify,  and  evidence  may  be  produced 
in  the  same  manner  as  in  the  trial  of  civil  actions.  Upon 
the  hearing  of  the  motion  the  dourt  shall  estimate  the 
market  value  of  the  property,  and  if  the  estimated  value  of 
the  property  as  made  by  the  court  exceeds  the  estimated 
value  as  stated  in  the  undertaking,  a  new  undertaking 
shall  be  filed  and  served  with  the  market  value  determined 
by  the  stated  value  therein  as  the  estimated  value  of  the 
property.    En.  Stats.  1903,  100. 

1 679%.  Sureties,  how  Justify.  The  sureties  shall  Justify 
upon  the  undertaking  as  required  by  section  one  thousand 
and  fifty-seven  of  the  Code  of  Civil  Procedure.  En. 
Stats.  1908,  100. 

1 680.  Bond,  when  becomes  effective.  The  undertaking 
shall  become  effective  for  the  purpose  stated  In  section  1 
of  this  act,  ten  days  after  service  of  copy  thereof  on  the 
plaintiff,  unless  objection  to  such  undertaking  Is  made  as 
in  this  act  provided,  and  in  case  objection  Is  so  made  to 
the  undertaking  filed  and  served,  the  same  shall  become 
effective  for  such  purpose  when  an  order  is  made  by  such 
court  approving  the  sureties,  when  the  surety  or  sureties 
are  objected  to,  or  affirming  the  estimate  of  the  value  of 
property  when  objection  is  made  thereto,  or  in  case  any 
objection  to  the  undertaking  is  sustained  by  the  court 
when  a  new  undertaking  is  filed  and  served  as  required  by 
this  act,  to  which  no  objection  is  made,  or  if  made  is  not 
sustained  by  the  court    En.  Stats.  1903,  100. 

§  680%.  Judgment  may  be  rendered  on  bond  when.  If 
Judgment  be  rendered  in  said  action  that  the  alleged  trans- 
fer or  conveyance  was  made  to  hinder,  delay  or  defraud 
creditors,  then  Judgment  shall  be  rendered  in  such  action 
without  further  proceeding  in  favor  of  plaintiff  and  against 
the  principal  and  sureties  on  said  undertaking  for  the  sum 
for  which  said  undertaking  was  executed  according  to  the 
conditions  thereof.    En.  Stats.  1903,  101. 
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Chapter  I.    The  Execution,  §S  681-713%. 

II.    Proceedings  Supplemental  to  the  Eze<:ution, 
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CHAPTER  L 

THB  EXECUTION. 

9  681.    Within  what  time  execution  may  Isnne. 

i  682.    Who  may  issue  the  execution,  its  form,  to  whom  directed, 

and  what  it  shall  require. 
9  683.    When  made  returnable. 

1684.     Money  judgments,  and  others,  how  enforced. 
685.     Execution  after  five  years. 
680.     When  execution  may  issue  against  the  property  of  a  party 
after  his  death. 
9  687.     Execution,  how  and  to  whom  issued. 
9  688.    What  shall  be  liable  to  be  seized  in  execution.     Not  to  be 

affected  till  a  levy  Is  made. 
9  689.     When  property  is  claimed  by  a  third  party.     Indemnity.. 
I  690.     What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  under  execution,  how  glren. 
698.     Selling  without  notice,  what  penalty  attached. 
694.     Sales,  how  conducted.     Neither  the  officer  conducting  it  nor 

his  deputy  to  be  a  purchaser.  Real  and  personal  proper- 
ty, how  sold.  Judgment  debtor,  if  present,  may  direct 
order  of  sale,  and  the  officer  shall  follow  his  directions. 

9  695.  If  purchaser  refuses  to  pay  purchase-money,  what  proceed- 
ings. 

9  696.     Officer  may  refuse  such  purchaser's  bid  after. 

9  697.  These  two  sections  not  to  make  officer  liable  beyond  a  cer- 
tain amount. 

9  698.  Persona]  property,  not  capable  of  manual  delivery,  how  de« 
llvered  to  purchaser. 

9  699.  Personal  property  not  capable  of  manual  delivery,  how  sold 
and  dellrered. 

9  700.  Beal  property,  when  absolute  sale  or  not.  In  the  latter  case, 
what  the  certificate  must  contain. 

9  701.    Real  property  so  sold,  by  whom  it  may  be  redeemed. 

9  702.     When  it  may  be  redeemed,  and  redemption  money. 

9  708.     When  judgment  debtor  or  other  redemptloner  may  redeem. 

9  704.  In  eases  of  redemption,  to  whom  the  payments  are  to  be 
made.  * 

9  705.     What  a  redemptloner  must  do  In  order  to  redeem. 

9  706.  XTntil  the  expiration  of  redemption  time  court  may  restrain 
waste  on  the  property.    What  considered  waste. 

9  707.    Rents  and  profits. 
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I  708.  I(  purcSiMr  ot  re»l  prapartj  be  erfctefl  for  InvguUrltlM  In 
sale,  what  Ii*  mar  recoTar  and  from  vhom.  VfhrD  judg- 
ment  to  b«  revived,  Patltloo  for  tbe  purvoM,  hoir  alid 
br  whom  made. 

I  TOB.     Party  wbo  pars  more  tboa  bla  abare  may  compel  contriba- 
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Claim  of  (■,...  ■ I    I  !■■  ■,  M..!  -.  rrlng. 
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!71H4.C1  .      , 

712.      Clfttm  of  It..;..  r:v,  -!■]  ririnti.in    Fir.Tii"val  and  dfoapproral. 
712U.C]alm  of  p:'..[M7<v    |. '..,.>    .-  ti^'i.r'-  ,.r  <,,iue  and  Daw  bond. 
(713.      Claim  of  1—1. .  Mv    i....,.|    "1 -["1.  ni  Ln  of  imreUas. 
1  naW.Clalm  ot  pr-.j.'ny,  Mn.i,  v\ir-v.  h- .  nm,  ^  effectual. 
Gen.  C It.  to  Chftp^^-Cal.  Re[).  Clt.  I3S.  643. 

1681.  WlthFn  what  time  execution  may  J  Hue.  The 
party  In  whose  favor  judgment  1b  given,  may,  af  any  time 
wfthln  Ave  years  after  the  entry  thereor,  have  a  writ  of 
execution  Issued  for  its  enforcement.    EIn.  March  11,  1872. 

Oal.Rep.Cll.  81,147;  Bl.  208 ;  81,204;  81,206;  86,278; 
Se.  386;  02.  397;  04.  220;  84,  223;  99.  171;  »S.  283; 
107,  132;   111,  362;   114,  B47 ;  137,  811;  138,  1»3:  188,  X8«. 

Prae.  Act,  aec.  209.    En.  April  29,  18E1. 

Cal.Rep.Clt.  S,  21fi ;  12,468:  20,  EGi  22,680;  28,  TO; 
2S,  418;     80,  622;      B4,  614;      37,     18;      87.  148;  187,  811. 

Time  tor  execution,  when  extended:    Post,  sec.  685. 

Appeal,  sta;  of  execution:    Post.  sees.  942-945. 

Wnere  money  deposited  by  defendant,  Judgment  is  to 
be  satisfied  thereon  by  clerk:    Ante,  sec.  GOO. 

Att&chment — If  Judgment  plaintiff  hKs  attached  property, 
the  aheritr  must  satisfy  tbe  Judgment  out  of  it:    Ante,  see. 

eso. 

Executor  or  administrator — No  execution  most  Issue  upon 
Judgment  against,  upon  claims  for  money  due  from 
estate:  Post,  sec.  1604. 

Receiver,  In  proceedings  In  aid  of  flzecntl(»i:  Ante,  sec 
664,  subd.  4. 

I  682.  Who  may  Issue  the  execution.  Its  form,  to  whom 
directed,  and  what  It  shall  require.  The  writ  of  execution 
muBt  be  Issued  In  the  tiame  of  the  people,  sealed  with  the 
seal  of  the  court,  and  subscribed  by  the  clerk,  and  be 
directed  to  tbe  sheriff,  and  It  must  Intelligibly  refer  to  the 
Judgment,  stating  the  court,  the  county  where  the  Judg- 
ment-roll Is  filed,  and  If  It  be  for  money,  the  amount  there- 
of and  the  amount  actually  dtt«  thereon,  iind  U  majl* 
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payable  in  a  specified  kind  of  money  or  currency,  aa  pro- 
vided in  section  six  hundred  and  sixty-seven,  the  execution 
must  also  state  the  kind  of  money  or  currency  in  which 
the  judgment  is  payable,  and  must  require  the  sheriff 
substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  jiroperty  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  ou^ 
of  his  real  property;  or  if  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was 
recovered,  on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
ing such  day,  or  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  such  property; 

8.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment 
with  interest,  or  be  discharged  according  to  law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  speci- 
fied kind  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  it  must  also  require  the  sheriff  to 
satisfy  the  same  in  the  kind  of  money  or  currency  in 
which  the  judgment  is  made  payable,  and  the  sheriff  must 
refuse  payment  in  any  other  kind  of  money  or  currency; 
and  m  case  of  levy  and  sale  of  the  property  of  the  judg- 
ment debtor,  he  must  refuse  payment  from  any  purchaser 
at  such  sale  in  any  other  kind  of  money  or  currency  than 
that  specified  in  the  execution.  The  sheriff,  collecting 
money  or  currency  in  the  manner  required  by  this  chapter, 
must  pay  to  the  plaintiff  or  party  entitled  to  recover  the 
same,  the  same  kind  of  money  or  currency  received  by 
him,  and  in  case  of  neglect  or  refusal  so  to  do,  he  shall 
be  liable  on  his  official  bond  to  the  judgment  creditor  in 
three  times  the  amount  of  the  money  so  collected; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or 
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personal  property,  it  must  require  the  sheriff  to  deliver 
the  possession  of  the  same,  describing  it,  to  the  party  en- 
titled thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits, 
recovered  by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  rendered 
to  be  specified  therein  if  a  delivery  thereof  cannot  be 
had;  and  If  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property,  as  provided  in  the  first  sub- 
division of  this  section.    En.  March  11,  1872. 

Cal.Rep.Clt     53,  668;     79.  601;     94.  220;  121,  197;  131.  529; 
137.  208.      8ubd.  1—119,  194;  131,  600.      8ubd.  4—130.  599. 

Prac.  Act,  sec.  219.    En.  April  29,  1851.    Am'd.  1863,  688. 

Cal.Rep.Clt.       7.571;     11.277;     24.149;     86.166;     86.167; 
37.182;     89.144. 

Contempt  in  interfering  with:    Post,  sees.  120^9,  1210. 

Judgment  a  lien:   Ante,  sees.  671,  674. 

Property  leviable:   Ante,  sec.  542;  post,  sec.  688. 

Levy  without  process  a  misdemeanor:  See  Pen.  Code, 
sec.  146. 

Subd.  4.  Judgment  payable  in  specified  kind  of  money: 
See  ante,  sec.  667. 

§683.  When  made  returnable.  The  execution  may  be 
made  returnable  at  any  time  not  less  than  ten  nor  more 
than  sixty  days  after  its  receipt  by  the  sheriff,  to  the  clerk 
with  whom  the  Judgment-roll  is  filed.  When  the  execution 
is  returned  the  clerk  must  attach  it  to  the  judgment-roll. 
If  any  real  estate  be  levied  upon,  the  clerk  must  record 
the  execution  and  the  return  thereto  at  large,  and  certify 
the  same  under  his  hand  as  true  copies,  in  a  book  to  be 
called  the  "execution  book,"  which  book  must  be  indexed 
with  the  names  of  the  plaintiffs  and  defendants  in  execu- 
tion. alphabeticaUy  arranged,  and  kept  open  at  all  times 
during  office  hours  for  the  inspection  of  the  public  without 
charge.  It  is  evidence  of  the  contents  of  the  originals 
whenever  they  or  any  part  thereof  may  be  destroyed  or 
mutilated.    En.  March  11,  1872. 

Cal.Rep.Cit.  94,  220;  94.  223. 

Prae.  Act.  sec.  212.    En.  April  29,  1851.    Am'd.  1866,  703. 
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Return,  failure  to  make  witliout  delay,  liability  of  sher- 
iff:   See  PoL  Code,  sec.  4179. 

1 684.  Money  Judgments,  and  others,  how  enforced. 
When  the  Judgment  is  for  money  or  the  possession  of  real 
or  personal  property,  the  same  may  be  enforced  by  a  writ  of 
execution;  and  if  the  Judgment  direct  that  the  defendant  be 
arrested,  the  execution  may  issue  against  the  person  of 
the  Judgment  debtor,  after  the  return  of  an  execution 
against  his  property  unsatisfied  in  whole  or  part;  when  the 
Judgment  requires  the  sale  of  property,  the  same  may  be 
enforced  by  a  writ  reciting  such  Judgment  or  the  material 
parts  thereof,  and  directing  the  proper  officer  to  execute 
the  Judgment,  by  making  the  sale  and  applying  the  pro- 
ceeds in  conformity  therewith;  when  the  Judgment  re- 
quires the  performance  of  any  other  act  than  as  above 
designated,  a  certified  copy  of  the  Judgment  may  be  served 
upon  the  party  against  whom  the  same  is  rendered,  or 
upon  the  person  or  officer  required  thereby  or  Dy  law  to 
obey  the  same,  and  obedience  thereto  may  be  enforced  by 
the  court    En.  March  11,  1872.    Am'd.  1873-4,  821. 

63,  559 ;  67,       9 ;     67,     10 ;     62.  630 ; 

75,414;  76,642;     90,185;     93,143; 

101,  204 ;  119,  197 ;  121,  197 ;  121,  342 ; 
137,  208. 

Prac.  Act,  sec.  213.    En.  April  29, 1861.    Am'd.  1866,  703. 
Cal.Rep.Cit.  80,  871. 

Money,  how  computed  and  stated  in:  See  Pol.  Code,  sec. 
8274. 

Writ  of  possession  or  restitution:  Ante,  sec.  380;  post, 
sec.  1174. 

Reentry  after  dispossession:   Post,  sec.  1210. 

Execution  against  the  person,  discharge  of  prisoner: 
Post,  sees.  1148-1154. 

Sale  of  property:   See  post,  sees.  694  et  seq. 

Performance  of  any  other  act — Enforcing  obedience: 
Post,  sees.  1209  et  seq. 

§685.  Execution  after  five  years.  In  all  cases,  the 
Judgment  may  be  enforced  or  carried  into  execution  after 
the  lapse  of  five  years  from  the  date  of  its  entry,  by  leave 
of  the  court,  upon  motion,  or  by  Judgment  for  that  purpose. 


Cal.R6p.Clt. 

63, 

658 

72,  268; 

72, 

264 

94,  220 ; 

94. 

223 

130,  699 ; 

187, 

87 
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founded  upon  supplemental  pleadings;  but  nothing  In  this 
section  shall  be  construed  to  revive  a  judgment  for  the 
recovery  of  money  which  shall  have  been  barred  by  limita- 
tion at  the  time  of  the  passage  of  this  act.  En.  March  11, 
1872.    Am'd.  1895,  38. 

Cal.Rep.Cit.  61.147;  81,203;  81.204;  86.278;  86.385; 
121.  29;  121.  80;  137,  88. 

Prac.  Act,  sec.  214.  En.  April  29, 1851.  Am'd.  1861,  116; 

1866,  704. 

Cal.Rep.Cit.   8.613;  17,271;  22.650;  29.229;  87.  13; 
37,  14;  87,  15;  37.136;  87,146. 

§  686.  When  execution  may  Issue  against  the  property 
of  a  party  after  his  death.  Notwithstanding  the  death  of 
a  party  after  the  Judgment,  execution  thereon  may  be 
issued,  or  it  may  be  enforced  as  follows: 

1.  In  case  of  the  death  of  the  Judgment  creditor,  upon 
the  application  of  his  executor,  or  administrator,  or  suc- 
cessor In  interest; 

2.  In  case  of  the  death  of  the  Judgment  debtor,  if  the 
Judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon.    En.  March  11,  1872. 

Cal.Rep.Cit.  138,  269. 

Prac.  Act,  sec.  215.    En.  April  29,  1851.    Am'd.  1864,  452. 
CalJlep.Cit.  29,  868;  37.  14. 

Death  of  party — Effect  on  action:  Ante,  sec.  385;  Judg- 
ment after:  Ante,  sec.  669;  execution  after:  Post,  sec. 
1505. 

I  687.  Execution^  how  and  to  whom  Issued.  Where  the 
execution  is  against  the  property  of  the  Judgment  debtor, 
it  may  be  issued  to  the  sheriff  of  any  county  in  the  state. 
Where  it  requires  the  delivery  of  real  or  personal  property, 
it  must  be  issued  to  the  sheriff  of  the  county  where  the 
property,  or  some  part  thereof,  is  situated.  Executions 
may  be  issued,  at  the  same  time,  to  different  counties. 
En.  March  11,  1872. 

Cal.Rep.Cit  83.  469. 

Prac.  Act,  sec  216.    En.  April  29,  1851. 

Any  county,  in  the  state,  process  extends  to:   See.  78. 
'    Execution  requiring  delivery  of  real  and  personal  prop- 
erty: Ante,  sec.  682,  subd.  5. 
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Act  concerning  execution  of  final  process  where  new 
comity  formed:     See  post.  Appendix,  title  Process. 

{688.  What  shall  be  liable  to  be  seized  in  execution. 
Not  to  be  affected  till  a  levy  is  made.  All  goods,  chattels, 
moneys,  and  other  property,  both  real  and  personal,  or  any 
interest  therein  of  the  Judgment  debtor,  not  exempt  by 
law,  and  all  property  and  rights  of  property  seized  and 
held  under  attachment  in  the  action,  are  liable  to  execu- 
tion. Shares  and  interests  in  any  corporation  or  company, 
and  debts  and  credits,  and  all  other  property,  both  real 
and  personal,  or  any  interest  In  either  real  or  personal 
property,  and  all  other  property  not  capable  of  manual 
delivery,  may  be  attached  on  execution,  in  like  manner  as 
upon  writs  of  attachment.  Gold  dust  must  be  returned  by 
the  officer  as  so  much  money  collected  at  its  current  value, 
wichout  exposing  the  same  to  sale.  Until  a  levy,  property 
is  not  affected  by  the  execution.    £<n.  March  11,  1872. 

Cal.R«p.Cit.     62,  381 ;     64,  842 ;     57,  622 ;     68,  875 ;     65.  802 ; 

72,    70;     77,  655;     94,  221;     89,  165;  100,  827;  101,  227; 

118,  101;  U9,  194;  122.     97;  131,     89;  133,  317;  138,  194. 

Prac.  Act,  sec.  217.  Bn.  April  29,  1851.  Am'd.  1854,  62; 

1862,  568. 

Cal.R6p.Cit.   6.196;   7.204;  18.  22;  34,  87;  34.607; 
37,  146;  89,  144;  64,  459;  119,  196. 

Good  Will:  Civ.  Code,  sees.  992,  993. 

Franchise:  Civ.  Code,  sees.  388-393. 

Homestead:  See  Civ.  Code,  sees.  1241-1261.  Sole  tra- 
ders:    See  post,  sees.  1811-1821. 

Levy:   Ante,  sec.  542. 

Estates  at  will  not  subject  to  execution:  See  Civ.  Code, 
sec.  765. 

Exemptions,  generally:   Post,  sec.  690. 

I  689.  When  property  is  claimed  by  a  third  party.  In- 
demnity. If  the  property  levied  on  be  claimed  by  a  third 
person  as  his  property  by  a  written  claim  verified  by  the 
oath  of  said  claimant,  setting  out  his  title  thereto,  his 
right  to  the  possession  thereof,  and  stating  the  grounds  of 
such  title,  and  served  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  unless  the  plaintiff,  or  the  per- 
son In  whose  favor  the  writ  of  execution  runs,  on  demand, 
indemnify  the  sheriff  against  such  claim  by  an  undertak- 
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ing  by  at  least  two  good  and  suffldent  sureties;  and  no 
claim  to  such  property  is  valid  against  the  sheriff,  or  shall 
be  received,  or  be  notice  of  any  rights,  unless  made  as 
above  provided.    En.  March  11, 1872.    Am'd.  1891,  20. 

Cal.Rep.Clt.     68.  438;     97,  483;  108,  145;  109,  241;  113,  863; 
114,  295;  117,    40;  122,  334;  126,    42;  133,    84;  138,  444. 

Prac.  Act,  sec.  218.    En.  April  29,  1851. 

If  the  sheriff  give  notice  to  sureties  of  action  brought 
against  him,  they  are  liable  on  the  judgment:  Post»  sec 
1065. 

§  690.  What  exempt  from  execution.  The  following 
property  is  exempt  from  execution,  except  as  herein  other- 
wise specially  provided: 

1.  Chairs,  tables,'  desks,  and  books,  to  the  value  of  two 
hundred  dollars,  belonging  to  the  Judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  including  one  sewing- 
machine,  stove,  stove-pipes  and  fiuniture,  wearing  apparel, 
beds,  bedding,  and  bedsteads,  hanging  pictures,  oil  paint- 
ings and  drawings  drawn  or  painted  by  any  member  of 
the  family,  and  family  portraits  and  their  necessary  frames, 
provisions  and  fuel  actually  provided  for  individual  or 
family  use,  sufficient  for  three  months,  and  three  cows  and 
their  suckling  calves,  four  hogs  with  their  suckling  pigs, 
and  food  for  such  cows  and  hogs  for  one  month;  also,  one 
piano,  one  shotgun,  and  one  rifle; 

3.  The  fanning  utensils  or  implements  of  husbandry  ot 
the  judgment  debtor,  not  exceeding  in  value  the  sum  of 
one  thousand  dollars;  also,  two  oxen,  or  two  horses,  or  two 
mules,  and  their  harness,  one  cart  or  buggy  and  two 
wagons,  and  food  for  such  oxen,  horses,  or  mules,  for  one 
month;  also,  all  seed,  grain,  or  vegetables  actually  pro- 
vided, reserved,  or  on  hand  for  the  purpose  of  planting  or 
sowing  at  any  time  within  the  ensuing  six  months,  not 
exceeding  In  value  the  sum  of  two  hundred  dollars;  and 
seventy-five  beehives;  one  horse  and  vehicle  belonging  to 
any  person  who  is  maimed  or  cripple,  and  the  same  is 
necessary  in  his  business; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan, 
necessary  to  carry  on  his  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instrmneBts 
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and  chest  of  a  surgeon,  phjrslclan,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  Judges,  ministers  of 
the  gospel,  editors,  school  teachers,  and  music  teachers, 
and  their  necessary  office  furniture;  including  one  safe  and 
one  typewriter;  also,  the  musical  instruments  of  music 
teachers  actually  used  by  them  in  glTing  instructions,  and 
all  the  indexes,  abstracts,  books,  papers,  maps  and  office 
furniture  of  a  searcher  of  records  necessary  to  be  used  in 
his  profession;  also,  the  typewriters,  or  other  mechanical 
contrivances  employed  for  writing  in  type,  actually  used 
by  the  owner  thereof  for  making  his  living;  also,  one 
bicycle,  when  ihe  same  is  used  by  its  owner  for  the  purpose 
of  carrying  on  his  regular  business,  or  when  the  same  is 
used  for  the  purpose  of  transporting  the  owner  to  and 
from  his  place  of  business; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars;  also,  his  sluices,  pipes, 
hose,  windlass,  derrick,  cars,  pumps,  tools,  implements,  and 
appliances  necessary  for  carrying  on  any  mining  opera- 
tions, not  exceeding  in  value  the  aggregate  sum  of  five 
hundred  dollars;  and  two  horses,  mules,  or  oxen  with  their 
harness,  and  food  for  such  horses,  mules,  or  oxen  for  one 
month,  when  necessary  to  be  used  on  any  whim,  windlass, 
derrick,  car  pump  or  hoisting  gear;  and  also  his  mining 
claim,  actually  worked  by  him,  not  exceeding  in  value  the 
sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  harness, 
and  one  cart  or  wagon,  one  dray  or  truck,  one  coui>6,  one 
hack,  or  carriage,  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster,  or  other  laborer  habitually  earns  his 
living;  and  one  horse,  with  vehicle  and  harness  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
minister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business;  with  food  for  such  oxen,  horses,  or 
mules  for  one  month; 

7.  One  fishing-boat  and  net,  not  exceeding  the  total 
value  of  five  hundred  dollars,  the  property  of  any  fisher- 
man, by  the  lawful  use  of  which  he  earns  his  livelihood; 

8.  Poultry  sot  exceeding  in  value  seventy-five  dollars; 
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9.  The  wages  and  earnings  of  all  seamen,  sea-going 
fishermen  and  sealers,  not  exceeding  three  htndred  dol- 
lars, regardless  of  where  or  when  earned,  and  in  addition 
to  all  other  exemptions  otherwise  provided  by  any  law; 

10.  The  earnings  of  the  judgment  debtor  for  his  persona] 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
appears,  by  the  debtor's 'affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family,  residing 

in  this  state,  supported  in  whole  or  in  part  by  his  labor;  , 

but  where  debts  are  incurred  by  any  such  person,  or  his 
wife  or  family,  for  the  common  necessaries  of  life,  or  have 
been  incurred  at  a  time  when  the  debtor  had  no  family, 
residing  in  this  state,  supported  in  whole  or  in  part  by  his 
labor,  the  one  half  of  such  earnings  above  mentioned  is 
nevertneless  subject  to  execution,  garnishment,  or  attach- 
ment to  satisfy  debts  so  incurred;  I 

11.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation  duly   incorporated,   not  exceeding  in   value   one  j 
thousand  dollars  if  the  person  holding  the  shares  is  not  the 
owner  of  a  homestead  under  the  laws  of  this  state; 

12.  All  the  nautical  instruments  and  wearing  apparel 
of  any  master,  olBcer,  or  seaman  of  any  steamer  or  other 
vessel; 

18.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks  and  carriages,  hose  buckets,  implements,  and  ap* 
paratus  thereunto  appertaining,  and  all  furniture  and  uni- 
forms of  any  fire  company  or  department  organized  under 
the  laws  of  this  state; 

14.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun,  to  be 
selected  by  the  debtor; 

15.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furniture, 
books,  papers  and  appurtenances  belonging  and  pertaining 
to  the  jail  and  public  ofllces  belonging  to  any  county  of 
this  state;  and  all  cemeteries,  public  squares,  parks,  and 
places,  public  buildings,  town  halls,  markets,  buildings  tot 
the  use  of  fire  departments  and  military  organizations, 
and  the  lots  and  grounds  thereto  belonging  and  apper* 
taining,  owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament,  o^ 
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imblle  fise,  or  tor  the  use  of  any  flrd  or  military  company 
oisaniied  under  the  laws  of  this  state; 

16.  All  material,  not  exceeding  one  thousand  dollars  in 
yalue»  purchased  in  good  fatth  for  use  in  the  construction* 
alteration,  or  repair  of  any  building,  mining  claim  or  other 
improvement,  as  long  as  in  good  faith  the  same  is  about 
to  be  applied  to  the  construction,  alteration,  or  repair  of 
such  building,  mining  claim,  or  other  improrement; 

17.  All  machinery,  tools  and  implements,  necessary  in 
and  tor  boring,  sinking,  putting  down  and  constructing 
surface  or  artesian  wells;  also  the  engines  necessary  for 
operating  such  machinery,  Implements,  tools,  etc.,  also 
all  trucks  necessary  for  the  transportation  of  such 
machinery,  tools,  implements,  engines,  etc.;  provided, 
that  the  value  of  all  the  articles  exempted  under  this 
subdivision  shall  not  exceed  one  thousand  dollars; 

18.  All  moneys,  benefits*  privileges,  or  immunities  accru- 
ing or  in  any  manner  growing  out  of  any  life  insurance,  if 
tne  annual  premiums  paid  do  not  exceed  five  hundred 
dollars,  and  if  they  exceed  that  sum,  a  like  exemption 
shall  exist  which  shall  bear  the  same  proportion  to  the 
moneys,  benefits,  privileges,  and  immunities  so  accruing 
or  growing  out  of  such  insurance  that  said  five  hundred 
dollars  bears  to  the  whole  annual  premiums  paid; 

19.  Shares  of  stock  in  any  building  and  loan  association 
to  the  value  of  one  thousand  dollars. 

No  article,  however,  or  species  of  property  mentioned  in 
this  section,  is  exempt  from  execution  issued  up<m  a  Judg- 
ment recovered  for  its  price,  or  upon  a  Judgment  of  fore- 
closure of  a  mortgage  or  other  Uen  thereon.  93n.  March  11, 
1872.  Am'd.  1875-6,  94;  1877-8,  101;  1887,  99;  1897,  180; 
1899,  19;  1900-01,  21;  1903,  114. 

CAUUp.Cit.  62,400;  62,406;  64,291;  72.244;  77,195; 
77,  404;  99.  208;  102,  586;  122,  439.  SuM.  8  —  65.  507; 
67,  400;  71,  77;  119,  42;  121.  688;  122.  436.  Subd.  4— 
87,  298.  Subd.  5  —  98,  479 .  Subd.  6  —  54,  640 ;  64.  290 ; 
72,  244;  83.  196;  91.  276.  Subd.  10—75,  249.  Subd.  11— 
128.  40X.    Subd.  12—121,  864;  122,    97.    Subd.  18  —  90.  646. 

Prac.  Act,  sec.  219.  En.  April  29,  1851.  Am'd.  1854,  62; 
1862,  678;  1864,  523;  1869-70,  884;  1871-2,  864. 

Cal.ltep.Cit.     84,805;     88,383;     71,    78.      Subd.  8  — 77,  195. 
subd.  6  —  77,  196. 

Code  Civ.  Proc.— 28. 
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§  691.  WrK»  how  executed.  The  Bheriff  must  .execute 
the  writ  against  the  property  of  the  judgment  debtor,  by 
levying  on  a  sufficient  amount  of  property,  if  there  be 
sufficient,  collecting  or  selling  the  things  in  action,  and 
selling  the  other  property,  and  paying  to  the  plaintifT  or  his 
attorney  so  much  of  the  proceeds  as  will  satisfy  the  judg- 
ment. Any  excess  In  the  proceeds  over  the  judgment  and 
accruing  costs  must  be  returned  to  the  judgment  debtor, 
unless  otherwise  directed  by  the  judgment  or  order  of 
the  court.  When  there  is  more  property  of  the  judgment 
debtor  than  is  sufficient  to  satisfy  the  judgment  and 
accruing  costs  within  the  view  of  the  sheriff,  he  must  levy 
only  on  such  part  of  the  property  as  the  judgment  debtor 
may  indicate,  if  the  property  indicated  be  amply  sufficient 
to  satisfy  the  judgment  and  costs.  £n.  March  11,  1872. 
Am'd.  1873*4.  321. 

Cal.Rep.Cit.  68,  455;  108,  287;  119,  194;  119,  195;  181,  690. 

Prac.  Act,  sec.  220.    En.  April  29,  1851. 
Cal.Rep.Clt.  7,  204;  18,  22;  34,  87. 

Justification  of  sheriff:     See  Pol.  Code,  sec.  4187. 

Sheriff  must  execute  writ:   Pol.  Code,  sec.  4180. 

Neglect  of  sheriff  to  levy  or  sell,  liability:  See  Pol. 
Code,  sec.  4180. 

Directions  to  sheriff,  effect  of:    See  Pol.  Code,  sec.  4185. 

Selling  property:     Post,  sees.  692  et  seq. 

Paying  over  proceeds:     Pol.  Code,  sees.  4181,  4186. 

Debts,  payment  of  to  sheriff:  Ante,  sec.  644;  post,  sec 
716. 

§  892.  Notice  of  sale  under  execution,  how  given.  Before 
the  sale  of  property  on  execution,  notice  thereof  must  be 
given  as  follows: 

1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  of  sale  In  three  public  places 
of  the  township  or  city  where  the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property. 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  public  places  In  the  township  or 
city  where  the  sale  is  to  take  place,  for  not  less  than  five 
nor  more  than  ten  days. 
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8.  In  caae  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  in 
three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof,  once  a  week  for  the 
same  period,  in  some  newspaper  pubUshed  in  the  county, 
if  there  be  one. 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section  must 
state  the  kind  of  money  or  currency  in  which  bids  may 
be  made  at  such  sale,  which  must  be  the  same  as  that  spec!- 
fled  in  the  judgment  En»  March  11,  1872.  Am'd.  1878-4, 
822. 

Cal.Rep.Clt,     68,  B18;  100,  215;  100.  216;  100.  219;  101,  204; 
119,  197.      Subd.  3—119,  194. 

Prac.  Act,  sec.  221.    En.  April  29,  1851.    Am'd.  1863,  689. 
Sale  of  vessels,  notice  of:   Post,  sees.  824,  827. 
Sale  without  notice:   Post,  sec.  693. 
Perishable  property,  sale  under  attachment:  Ante,  sec. 
647. 

Specified  kind  of  money:   Ante,  sec.  682,  subd.  4. 

§693.  Selling  without  notice,  what  penalty  attached. 
An  ofllcer  selling  without  the  notice  prescribed  by  the 
last  section  forfeits  five  hundred  dollars  to  the  aggrieved 
party,  in  addition  to  his  actual  damages;  and  a  person  will- 
fully taking  down  or  defacing  the  notice  posted,  if  done 
before  the  sale  or  the  satisfaction  of  the  judgment  (if 
the  judgment  be  satisfied  before  sale),  forfeits  five  hundred 
dollars.    En.  March  11,  1872. 

Ca1.Rep.Cit.     68,  518;     63.  519;  100,  215;  100,  219;  101,  204; 
136,       8. 

Prac.  Act,  sec.  222.    En.  AprU  29, 1851. 

Cal.Rep.Cit.  8,  289;  22,  264. 

t694.  Sales*  how  conducted.  Neither  the  officer  con- 
ducting It  nor  his  deputy  to  be  a  purchaser.  Real  and 
personal  property,  how  sold.  Judgment  debtor.  If  present, 
may  direct  order  of  sale,  and  the  officer  shall  follow  his 
directions.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  highest  bidder,  between  the  hours 
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of  nine  In  the  mornlBg  and  fire  in  the  sftemoon.  After 
BUfficient  property  has  been  sold  to  Batisfsr  the  execution, 
no  more  can  be  sold.  Neither  the  officer  holding  the  execu- 
tion nor  his  deputy  can  become  a  purchaser  or  be  inter^ 
ested  in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  property,  capable  of  manual  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold  in 
such  parcels  as  are  likely  to  bring  the  highest  price;  and 
when  the  sale  is  of  real  property,  consisting  of  several 
known  lots  or  parcels,  they  must  be  sold  separately;  or, 
when  a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  scJd  separately,  such  por- 
tion must  be  thus  sold.  The  Judgment  debtor,  if  present  at 
the  sale,  may  also  direct  the  order  in  which  property,  real 
or  personal,  shall  be  sold,  when  such  property  con- 
sists of  several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sherilf 
must  follow  such  directions.    Bn«  March  11,  1872. 

Cal.Rep.Cit.     61.563;     54,361;     67,      9;     67.    10;     68,465; 
65.    18;     86,328;     90.185;     91,    89;  U8,  562;  127,  165; 
129,  164. 

Prac.  Act,  sec.  223.    En.  April  29, 1851. 
Cal.Rep.Cit.  6,  52;  21,  68;  64,  861. 

Auctioneer,  sheriff  as:  Pol.  Code,  sec.  8291. 

1 695.  If  purchaser  refuses  to  pay  purchase-money,  what 
proceedings.  If  a  purchaser  refuse  to  pay  the  amount  bid 
by  him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  at  any  time  to 
the  highest  bidder,  and  if  any  loss  be  occasioned  thereby* 
the  officer  may  recover  the  amount  of  such  loss,  with  costs, 
from  the  bidder  so  refusing,  in  any  court  of  competent 
Jurisdiction.    En.  March  11,  1872.    Am'd.  1878-4,  823.. 

CaI.Rep.Cit.  181,  687;  181,  697;  181,  702. 

Prac.  Act,  sec.  224.    En.  April  29, 1861. 

CalJtep.Clt.  8,  26;  9,  94;  22,  612.   ' 

§696.  Officer  may  refuse  such  purchaser's  bid  after. 
When  a  purchaser  refuses  to  pay,  the  officer  may,  in  his 
discretion,  thereafter,  reject  any  subsequent  bid  of  such 
person.    En.  March  11,  1872.    Am'd.  1878-4,  828. 

Prac.  Act,  sec.  225.    En.  April  29,  1851. 

Cal.Rep.Clt.  8,  26. 
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1 097.  Thooo  two  toetlont  not  to  make  oHloor  liable  be* 
yend  a  oertain  amount.  The  two  preceding  aectiona  must 
not  be  construed  to  make  the  officer  liable  for  any  more 
than  the  amount  bid  by  the  second  or  subsequent  pur^ 
chaser,  and  the  amount  collected  from  the  purchaser  'refus- 
ing to  pay.    En.  March  11,  1872. 

Prac.  Act,  sec.  226.    En.  April  29, 1861. 

§008.  Poroonal  property,  not  capable  of  manual  dollv> 
ory,  how  delivered  to  purchaser.  When  the  purchaser  of  any 
personal  property,  capable  of  manual  delivery,  pays  the 
purchase  money,  the  officer  making  the  sale  must  deliver 
to  the  purchaser  the  property,  and  if  desired,  execute  and 
deliver  to  him  a  certificate  of  the  sale.  Such  certificate 
conveys  to  the  purchaser  all  the  right  which  the  debtor 
had  in  such  property  on  the  day  the  execution  or  attach- 
ment was  levied.    En.  March  11,  1872. 

GalJt«p.Clt.  128,  815:  181,  11. 

Prac.  Act,  sec.  227.    En.  April  29,  1851. 

CiU.Rep.Cit.  18,  22. 

Certificate  of  sale:   See  next  section. 

1 699.  Personal  property  not  capable  of  manual  delivery, 
how  sold  and  delivered.  When  the  purchaser  of  any  per- 
sonal property,  not  capable  of  manual  delivery,  pays  the 
purchase  money,  the  officer  making  the  sale  must  execute 
and  deliver  to  the  purchaser  a  certificate  of  sale.  Such 
certificate  conveys  to  the  purchaser  all  the  right  which  the 
debtor  had  in  such  property  on  the  day  the'  execution  or 
attachment  was  levied.    En.  March  11,  1872. 

Prac.  Act,  sec.  228.    En.  April  29, 18&1. 

Cal.Rep.Clt.  18,  22;  84,  87. 

Attachment,  personalty  not  capable  of  manual  delivery: 
Ante,  sec.  642. 

t  TOO.  Real  property,  when  absolute  sate  or  not.  fn  the 
latter  case,  what  the  certificate  must  contain.  Upon  a  sale 
of  real  property,  the  purchaser  is  substituted  to  and  mo 
quires  all  the  right,  title,  interest,  and  claim  of  the  Judg- 
ment debtor  thereto;  and  when  the  estate  is  less  than  a 
leasehold  of  two  years'  unexpired  term,  the  sale  is  abso- 
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Ittte.  In  all  other  cases,  the  property  Is  subject  to  redemp- 
tion, as  provided  in  this  chapter.  The  officer  must  give  to 
the  purchaser  a  certificate  of  sale,  containing: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 
8.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 

And  when  the  judgment  under  which  the  sale  has  been 
made,  is  made  payable  in  a  specified  kind  of.  money  or 
currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency,  in  which  such  redemption  may  be  made,  which 
must  be  the  same  as  that  specified  in  the  judgment  A 
duplicate  of  such  certificate  must  be  filed  by  the  officer  in 
the  office  of  the  recorder  of  the  county.  En.  March  11, 
1872. 

Oal.Rep.Clt.     56«  588 ;     65,  084 ;     55,  589 ;     65,  542 ;     58,  875  { 
75.  656;  102,  680;  116,  230;  117,     75;  121,  600;  122«  513; 
124,  166;  128,     20  i  138.891;  138.  892. 

Prac.  Act,  sec.  229.  En.  April  29,  1861.  Am'd.  1862,  569; 
1863,  689. 

Cal.Rep.Cit.  2,  596;  4,  143;  81,  800;  81,  817;  81.  818:  188,  882. 

Specified  kind  of  money:  Sees.  682,  aubd.  4,  692. 

Certificate,  recording:  Pol.  Code,  sec.  4237. 

Sheriff's  deed,  and  what  passes  by  it:  Post,  sec.  703. 

Injunction  to  restrain  person  ^In  possession  from  waste: 
Post,  sec.  745.  Recovery  of  damages  for  waste:  Post, 
sec.  746. 

Writ  of  assistance:  Post,  sec.  1210. 

§701.  Real  property  ao  aoldy  by  whom  It  may  be  re- 
deemed. Property  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  provided  by  the  follow- 
ing  persons,  or  their  successors  in  interest: 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the  whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  jud^nent  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  subse- 
quent to  that  on  which  the  property  was  sold.  The  persons 
mentioned  in  the  second  subdivision  of  this  section  are,  in 
this  chapter,  termed  redemptloners.    En.  March  11,  1872. 

OaI.R«p.01t.     61.540;     55,175;     65.584;     55,535;     55.539; 
60,  160;     66,  120;     66.  121;  105,  101;  105.  102;  118,  655; 


271  THB    BXXCUTION.  » 702. 703 

117,    75;  122,  612;  188.  891;  188,  398.      Bubd.  1—71,  480; 
97,    Bl.      Subd.  2—124,  231. 

Prac.  Act,  sec.  230.    En.  April  29»  1851. 

Cal.Bep.Cit.       4.148;     27.871;     81.800;     85.722;     87,186; 
44.334;     47.816. 

Redemption,  mode  of:  Post,  sees.  702  et  seq. 
Judgment  creditor,  redemption  by:  Post,  sec.  1505. 
Parties  entitled  to  redeem:  Ante,  sees.  346,  347. 

§702.  When  It  may  be  redeemed,  and  redemption 
money.  The  Judgment  debtor,  or  redemptloner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
twelve  months  after  the  sale  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  one  per  cent  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  In- 
terest on  such  amount  And  If  the  purchaser  be  also  a 
creditor,  having  a  prior  Hen  to  that  of  the  redemptloner, 
other  than  the  Judgment  under  which  said  purchase  was 
made,  the  amount  of  such  lien  with  interest.  En.  March 
11, 1872.    Am'd.  1876-6,  96;  1896,  226;  1897.  41. 

Cal.Rep.Clt.  52.  647;  66.  684;  61,  882;  68.  226;  100.  463; 
117.  74;  117,  76;  126.  417;  127,  684;  183.  618;  134.  844; 
137.  667;  137,  670;  138.  393. 

Prac.  Act,  sec.  231.  En.  April  29,  1851.  Am'd.  1859,  139; 
1860,  302. 

Cal.Rep.CIt.   4.143;   9.118;  47,  84;  47,  86;  52,646; 
62.  647;  52.  648. 

§  703.  When  Judgment  debtor  or  other  redemptloner  may 
redeem.  If  property  be  so  redeemed  by  a  redemptloner,  aur 
other  redemptloner  may,  within  sixty  days  after  the  last  re- 
demption, again  redeem  it  from  the  last  redemptloner  on 
paying  the  sum  paid  on  such  last  redemption,  with  two  per 
cent  thereon  in  addition,  and  the  amount  of  any  assessment 
or  taxes  which  the  last  redemptloner  may  have  paid  thereon 
after  the  redemption  by  him,  with  interest  on  such  amount, 
and,  in  addition,  the  amount  of  any  liens  held  by  said  last 
redemptloner  prior  to  his  own,  with  Interest;  but  the  Judg- 
ment under  which  the  property  was  sold  need  not  be  so 
paid  as  a  lien.  The  property  may  be  again,  and  as  often  as 
a  redemptloner  is  so  disposed,  redeemed  from  any  previous 
redemptloner  within  sixty  days  after  the  last  redemption, 
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on  paying  the  Bum  paid  on  the  last  prevlons  redemption, 
with  two  per  cent  thereon  in  addition,  and  the  amounts  of 
any  assessments  or  taxes  which  the  last  previous  redemiH 
tioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens,  other  than  the  judg- 
ment under  which  the  property  was  sold,  held  by  the  last 
redemptioner  previous  to  his  own,  with  interest.  Written 
notice  of  redemption  must  be  given  to  the  sherift  and  a 
duplicate  filed  with  the  recorder  of  the  county,  and  if  any 
taxes  or  assessments  are  paid  by  the  redemptioner,  or  if  he 
has  or  acquires  any  lien  other  than  that  upon  which  the 
redemption  was  made,  notice  thereof  must  in  like  man- 
ner be  given  to  the  sherift  and  filed  with  the  recorder;  and 
if  such  notice  be  not  filed,  the  property  may  be  redeemed 
without  paying  such  tax,  assessment,  or  lien«  If  no  re- 
demption be  made  within  twelve  months  after  the  sale,  the  * 
purchaser,  or  his  assignee,  is  entitled  to  a  conveyance;  or 
if  so  redeemed,  whenever  sixty  days  have  elapsed,  and  no 
other  redemption  has  been  made,  and  notice  thereof  given, 
and  the  time  for  redemption  has  expired,  the  last  redemp- 
tioner, or  his  assignee,  is  entitled  to  a  sheriff's  deed;  but, 
in  all  cases,  the  judgment  debtor  shall  have  the  entire 
period  of  twelve  months  from  the  date  of  the  sale  to  re- 
deem the  property.  If  the  judgment  debtor  redeem,  he 
must  make  the  same  payments  as  are  required  to  effect  a 
redemption  by  a  redemptioner.  If  the  debtor  redeem,  the 
effect  of  the  sale  is  terminated,  and  he  is  restored  to  his 
estate.  Upon  a  redemption  by  the  debtor,  the  person  to 
whom  the  payment  is  made  must  execute  and  deliver  to 
him  a  certificate  of  redemption,  acknowledged  or  proved 
before  an  officer  authorized  to  take  acknowledgments  of 
conveyances  of  real  property.  Such  certificate  must  be 
filed  and  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  property  is  situated,  and  the  recorder  must 
note  the  record  thereof  in  the  margin  of  the  record  of  the 
certificate  of  sale.  Bn.  March  11,  1872.  Am'd.  1873-4,  823; 
1895,  226;  1897,  41. 

Cal.Ilep.Clt.     52,647:     66,584;     65.585;     55,542;     66,120; 
66.  121:  118.  666;  124,  166:  ISl,  678;  188.  898;  188.  665. 

Prac  Act,  sec.  232.    En.  April  29, 1851.    Am'd.  1859«  140; 
1860,  302. 

CaLRep.Git  9,  420;  81,  800;  62,  647. 


878  THB   BZBOUTION.  f|  704-706 

Writ  of  aMlstanoe:  Sec  682,  ante. 
Certliieate,  reoordlng:  PoL  Code,  sec.  4287, 

{  704.  In  cases  of  redemption,  to  whom  the  payments 
are  to  be  made.  The  payments  mentioned  In  the  last  two 
sections  may  be  made  to  the  purchaser  or  redemptioner,  or 
for  him  to  the  officer  who  made  the  sale.  When  the  Judg- 
ment imder  which  the  sale  has  been  made  is  payable  In  a 
specified  kind  of  money  or  currency,  payments  must  be 
made  in  the  same  kind  of  money  or  currency,  and  a  tender 
of  the  money  is  equivalent  to  payment.   En.  March  11, 1872. 

Cal.Rep.Cit.  122,  616. 

Prac.  Act,  sec.  288.    En.  April  29,  1851.    Am'd.  1863,  690. 
Cal.Rep.Cit.  4,  144. 

Specified  kind  of  money:  Ante,  sees.  682,  subd.  4,  692. 

§  705.  What  a  redemptioner  must  do  In  order  to  redeem. 
A  redemptioner  must  produce  to  the  officer  or  person,  from 
whom  he  seeks  to  redeem,  and  serve  with  his  notice  to  the 
sheriff: 

1.  A  copy  of  the  docket  of  the  Judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed,  or 
if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of  the 
record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  subscrib- 
ing witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien.    En.  March  11,  1872. 

Cal.Rep.Clt.  51,  640;  118,  664;  118.  656. 

Prac.  Act,  sec.  234.    En.  April  29, 1851. 
Cal.Rep.Clt.  14,  67;  49.  184. 

§706.  Until  the  expiration  of  redemption  time  court 
may  restrain  waste  on  the  property.  What  considered 
waste*  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  Judgment  credi- 
tor. But  it  is  not  waste  for  the  person  in  possession  of  the 
property  at  the  time  of  sale,  or  entitled  to  possession  after- 
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that  the  estimated  value  therein  is  less  than  the  market 
value  of  the  property  claimed.  Such  objection  shall  specify 
the  judgment  creditor's  estimate  of  the  market  value  of 
the  property  claimed.  Such  written  objection  shall  be 
served  upon  the  person^  partnership,  corporation  or  asso- 
ciation giving  such  undertaking  and  claiming  the  property 
therein  described.  En.  Stats.  1903,  102. 

§  712.  Claim  of  property,  Justlflcation,  approval  and  dis- 
approval. When  the  sureties,  or  either  of  them,  are 
objected  to,  the  surety  or  sureties  so  objected  to  shall 
Justify  before  the  court  out  of  which  such  execution  issued, 
.upon  ten  days'  notice  of  the  time  when  they  will  so  Justify 
being  given*  to  the  Judgment  debtor  or  his  attorney.  Upon 
the  hearing  and  examination  into  the  sufficiency  of  a 
surety,  witnesses  may  be  required  to  attend  and  evidence 
may  be  procured  and  Introduced  in  the  same  manner  as  in 
trial  of  civil  cases.  Upon  such  hearing  and  examination, 
the  court  shall  make  its  order,  in  writing,  approving  o'r  dis- 
approving the  sufficiency  of  the  surety  or  sureties  on  such 
undertaking.  In  case  the  court  disapproves  of  the  surety 
or  sureties  on  any  undertaking,  a  new  undertaking  may  be 
filed  and  served,  and  to  any  undertaking  given  under  the 
provisions  of  this  act  the  same  objection  to  the  sureties 
may  be  made,  and  the  same  proceedings  had  as  in  case  of 
the  first  undertaking  filed  and  served.    En.  Stats.  1903,  102. 

§  712^.  Claim  of  property,  bond,  estimate  of  value  and 
new  bond.  When  objection  is  made  to  the  undertaking 
upon  the  ground  that  the  estimated  value  of  the  property 
claimed,  as  stated  in  the  undertaking,  is  less  than  the 
market  value  of  the  property  claimed,  the  person,  corpora- 
tion, partnership  or  association  may  accept  the  estimated 
value  stated  by  the  Judgment  creditor  in  said  objection^ 
and  a  new  undertaking  may  be  at  once  filed  with  the  Judg- 
ment creditor's  estimate  stated  therein  as  the  estimated 
value,  and  no  objection  shall  thereafter  be  made  upon  that 
ground;  if  the  Judgment  creditor's  estimate  of  the  market 
value  is  not  accepted,  the  person,  corporation,  partnership 
or  association  giving  the  undertaking  shall  move  the  court 
in  which  the  execution  issued,  upon  ten  days'  notice  to  the 
Judgment  creditor,  to  estimate  the  market  value  of  the 
property  claimed  and  described  in  the  undertaking,  and 
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upon  ttkB  heiurlag  of  auch  motion  witnesses  may  be  re-^ 
quired  to  attend  and  testify,  and  eridence  be  produced  in* 
tlie  same  manner  as  in  tbe  trial  of  civil  actions.  Upon  the 
hearing  of  such  motion,  the  court  shall  estimate  the  market 
value  of  the  property  described  in  the  undertaking,  and  if 
the  estimated  value  made  by  the  court  exceeds  the  esti- 
mated value  as  stated  in  the  undertaking,  a  new  undertak- 
ing shall  be  filed  and  served,  with  the  market  value 
deiermined  by  the  court  stated  therein  as  the  estimated 
value.    Bn.  Stats.  1903,  103. 

§  713.  Claim  of  property,  bond»  Justification  of  sureties. 
The  sureties  shall  Justify  on  the  undertaking  as  required 
by  section  one  thousand  and  fifty-seven  of  the  Code  of 
Civil  Procedure.    Sn.  Stats.  1903,  103. 

t713%.  Claim  of  property,  bond,  when  becomes  effec- 
tual. The  undertaking  shall  become  effective  for  the 
purpose  herein  specified  ten  days  after  service  of  copy 
thereof  on  the  Judgment  debtor,  unless  objection  to  such 
undertaking  is  made  as  herein  provided,  and  in  case  objec- 
tion is  maae  to  the  undertaking  filed  and  served,  then  the 
undertaking  shall  become  effective  for  such  purposes  when 
an  undertaking  is  given  as  herein  provided.  En.  Stats. 
1903,  103. 


CHAPTER  n. 
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I  714.    Debtor  required  to  answer  concerning  his  property,  when. 

8  715.  Proceedings  to  compel  debtor  to  appear.  In  what  cases  be 
may  be  arrested.    What  bail  may  be  given. 

I  Tie.  Any  debtor  of  the  judgment  debtor  may  pay  the  latter's 
creditor. 

fi  717.  Examination  of  debtors  of  judgment  debtor,  or  of  those  hay- 
ing property  belonging  to  him. 

718.  Witnesses  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property,  or  on 
denial  of  indebtedness  to  judgment  debtor. 

I  721.    Disobedience  of  orders,  how  punished. 

1714.  Debtor  required  to  answer  concerning  his  prop- 
erty, when.  When  an  execution  ag:ain8t  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the 
same  Judgment,  issued  to  the  sheriff  of  the  county  where 
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he  resides,  or  if  he  do  not  reside  In  this  state,  to  the 
flherlfl  of  the  county  where  the  judgment  roll  is  filed,  is 
returned  unsatisfied  in  whole  or  In  part,  the  Judgment 
creditor,  at  any  time  after  such  return  is  made.  Is  entitled 
to  an  order  from  a  judge  of  the  court,  requiring  such  judg- 
ment debtor  to  appear  and  answer  concerning  his  property 
before  such  judge,  or  a  referee  appointed  by  him,  at  a 
time  and  place  specified  in  the  order;  but  no  judgment 
debtor  must  be  required  to  attend  before  a  judge  or  referee 
out  of  the  county  in  which  he  resides.  En.  March  11, 1872. 
Am'd.  1880,  5. 

Cal.Rep.Cit.     47.132;     67.622;     64,843;     68.668;     72,615: 
88,  276;  133.  317. 

Prac.  Act,  sec.  238.    En.  April  29,  1851. 
Cal.Rep.Cit.  7.  201;  7.  202;  7.  204;  27.  320. 

Conduct  of  examination:  Ante,  sec.  718. 

Receiver,  aiding  proceedings:  Ante,  sec.  564,  subd.  4. 

§  715.  Proceedings  to  compel  debtor  to  appear.  In  what 
cases  he  may  be  arrested.  What  bail  may  be  given.  After 
the  issuing  of  an  execution  against  property,  and  upon 
proof,  by  affidavit  of  a  party  or  otherwise,  to  the  satisfac- 
tion of  a  judge  of  the  court,  that  any  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  toward  the  sat- 
isfaction  of  the  judgment,  such  judge  may,  by  an  order,  re- 
quire the  judgment  debtor  to  appear,  at  a  specified  time  and 
place,  before  such  judge,  or  a  referee  appointed  by  him  to 
answer  concerning  the  same;  and  such  proceedings  may 
thereupon  be  had  for  the  application  of  the  property  of 
the  judgment  debtor  toward  the  satisfaction  of  the  judg- 
ment, as  are  provided  upon  the  return  of  an  execution. 
Instead  of  the  order  requiring  the  attendance  of  the  judg- 
ment debtor,  the  judge  may,  upon  affidavit  of  the  judgment 
creditor,  his  agent,  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriff 
to  arrest  the  debtor,  and  bring  him  before  such  judge. 
Upon  being  brought  before  the  judge,  he  may  be  ordered 
to  enter  into  an  undertaking,  with  sufficient  surety,  that  he 
will  attend  from  time  to  time  before  the  judge  or  referee, 
as  may  be  directed  during  the  pendency  of  proceedings 
and  until  the  final  termination  thereof,  and  will  not  In  the 
meantime   dispose   of   any   portion   of   his   property   not 
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exempt  from  executioa.    Ift  default  of  entering  into  such 

undertaking  lie  may  be  committed  to  prison.    Bn.  March 

11,  1872.    Am'd.  1880»  5;  1880,  6. 

Cal.Rep.Clt.     67.622;     72,614;     72,616;     72,  616;  116,  874; 
119,  882;  118.  489. 

Prac  Act,  sec  289.    En.  April  29,  1861.    Am'd.  1854,  63. 
Cal.Rep.Clt.  7.  201;  7.  202;  7,  204. 

Witnesses  may  be  required -to  appear  and  answer:  Post, 
sec.  718. 

Application  of  property,  of  judgment  debtor,  to  satis- 
faction of  judgment:  Post,  sec.  719. 

Arrest  of  debtor,  as  provisional  remedy:  Ante,  sees. 
478-504. 

Discharge  of  persons  imprisoned,  on  civil  process:  Post, 
sees.  1148-1164. 

§  716.  Any  debtor  of  the  Judgment  debtor  may  pay  the 
tatter's  credftor.-  After  the  issuing  of  an  execution  against 
property,  and  before  its  return,  any  person  indebted  to 
the  judgment  debtor  may  pay  to  the  sheriff  the  amount 
of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  execution;  and  the  sheriff's  receipt  is  a  suf- 
ficient discharge  for  the  amount  so  paid.  En.  March  11, 
1872. 

Cal.Rep.CiL  67,  622;  96,  886;  99,  274;  103,  669;  108,  660, 

Prac.  Act,  sec.  240.    Bn.  April  29,  1861. 
Cal.Rep.Clt.  7,  201;  22,  177;  83.  528;  83,  629. 

Attachment:  Compare  sec.  544; 

§717.  Examination  of  debtors  of  Judgment  debtor,  or 
of  those  having  property  belonging  to  him-  After  the  is- 
suing or  return  of  an  execution  against  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the 
same  judgment,  or  upon  proof  by  affidavit  or  otherwise,  to 
the  satisfaction  of  the  judge,  that  any  person  or  corpora- 
tion has  property  of  such  judgment  debtor,  or  is  indebted 
to  him  in  an  amount  exceeding  fifty  dollars,  the  judge  may, 
by  an  order,  reguire  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place  befpre  him,  or  a  referee  appointed  by.  him,  and 
answer  concemloi;  the  same.    En.  March  11, 1872. 

Cal.Rep.Clt.     67,  622 ;     61,  435 ;     87,  182 ;     93.  648 ;  101,  825 ; 
118,  481;  116,  874;  119,  382;  124,  564;  128,  168. 
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Prac.  Act,  sec.  241.    En.  April  29, 1651. 
CaI.Rep.Cit.  7,  201;  7,  202;  8,  266;  20,  088;  88,  628. 

.Receiver:  Ante,  sec.  564. 
Referee:  Ante,  sec.  714. 

§  718.  Witnesses  required  to  testify.  Witnesses  may  be 
required  to  appear  and  testify  before  the  judge  or  referee* 
upon  any  proceeding  under  this  chapter  in  the  same  man* 
ner  as  upon  the  trial  of  an  issue.    Er.  March  11,  1872. 

CalJtep.Cit.  57,  522;  87,  182;  118,  481. 

Prac.  Act,  sec.  242.    En.  April  29, 1851. 
Cal.Rep.Cit.  9,  266;  26,  689. 

Witnesses,  rights  and  duties  of:   Sees.  2064-2070. 

§  719.  Judge  may  order  property  to  be  applied  on  execu- 
tion. The  judge  or  referee  may  order  any  property  of  a 
judgment  debtor,  not  exempt  from  execution,  in  the  hands 
of  such  debtor,  or  any  other  person,  or  due  to  the  judgment 
debtor,  to  be  applied  toward  the  satisfaction  of  the  judg- 
ment.   En.  March  11,  1872. 

CalJtep.Cit.     47,  132 ;     56,  266 ;     67,  622 ;     87,  182 ;  118,  431 ; 
119,  489;  124,  664. 

Prac.  Act,  sec.  243.    En.  April  29, 1851. 

Cal.Rep.Cit.       7.202;       7,204;       8,266;     26,689;     88,524; 
88,  626. 

Exempt  from  execution,  what  is  generally:  Ante,  sec 
690. 
Wages,  etc.:   Sec.  1206. 

§  720.  Proceedings  upon  claim  of  another  party  to  prop- 
erty, or  on  denial  of  indebtedness  to  Judgment  debtor.  If 
It  appears  that  a  person  or  corporation,  alleged  to  have 
property  of  the  judgment  debtor,  or  to  be  indebted  to 
him,  claims  an  interest  in  the  property  adverse  to  him,  or 
denies  the  debt,  the  court  or  judge  may  authorize  by  an 
order  made  to  that  effect,  the  judgment  creditor  to  insti- 
tute an  action  against  such  person  or  corporation  for  the 
recovery  of  such  interest  or  debt;  and  the  court  or  judge 
may,  by  order,  forbid  a  transfer  or  other  disposition  of  such 
interest  or  debt,  until  an  action  can  be  commenced  and 
prosecuted  to  judgment.  Such  order  may  be  modified  o» 
vacated  by  the  judge  granting  the  same,  or  the  court  in 
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which  the  action  la  brought,  at  any  time,  upon  such  terms 
aa  may  be  Just    En.  March  11,  1872. 

CalJlep.Cit.     51,  602 ;     56,  265 ;     66,  266 ;     67.  622 ;     61,  436 ; 
64,358;     86,616;     87,182;     90,565;     85,386;     95.387; 
101,  325;  103.  527;  108,  528;  109,     83;  109,     84;  109,    85; 
113,  431;  116,  872. 

Prac.  Act,  sec.  244.    En.  April  29,  1851. 

Oal.Rep.Cit.       9,266;       9,266;     88,624;     88,625;     88,626; 
88,  627. 

Receiver:  Ante,  sec.  664. 
Wages,  etc.:  Sec  120$. 

§721.  Disobedience  of  orders,  how  punished.  If  any 
person,  party,  or  witness  disobey  an  order  of  the  referee, 
properly  made,  in  the  proceedings  before  him,  under  this 
chapter,  he  may  be  punished  by  the  court  or  Judge 
ordering  the  reference,  for  a  contempt  En.  March  11, 
1872. 

Cal.Rep.Cit.  47,  182;  67,  622;  68,  668;  99.  274;  liB3,  317. 

Prac.  Act,  sec.  ^45.    En.  April  29, 1851. 

Contempt:   Sees.  1209  et  seq. 
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TITLE    X. 

ACTIONS  IN  PARTICULAR  CASES. 

Qluipt«r  L    Actions   for  the  Foreclosure   of  Mortgages, 

§§  726-729. 
n.    Actions   for   Nulsaiice,   Waste,   and     Willfol 
Trespass,  in  Certaia  Cases,  on  Real  Prop- 
erty, t§  781-785. 

III.  Actions  to  Determine   Conflicting  Claims   to 

Real  Property,  and  Other  ProYisions  Re- 
lating to  Actions  Concerning  Real  Estate, 
H  738-761. 

IV.  Actions  f6r  the  Partition  of  Real  Property, 

§§  762-801. 
V.    Actions  for  the  Usnrpation  of  an  Ofllce  or 

Franchise,  §i  802-810. 
VI.    Of  Actions   Against   Steamers,   Vessels,   and 
Boats,  t§  818-827. 

CHAPTER  I. 

ACTIONS  FOR  THB  FORBCLOSURB  OF  MORTOAOES. 

726.  Proceedings  In  foreclosure  suits. 

727.  Surplus  money  to  be  deposited  In  court 

728.  Proceedings  when  debt  secured  falls  due  at  different  timet. 
728.  Oath  and  undertaking  of  commissioner. 

1726.  Proceedings  in  foreclosure  suits.  There  can  be 
but  one  action  for  tlie  recovery  of  any  debt,  or  the  en- 
forcement of  any  right  secured  by  mortgage  upon  real  or 
persdnal  property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the 
court  may,  by  its  judgment,  direct  the  sale  of  the  incum- 
bered property  (or  so  much  thereof  as  may  be  necessary), 
and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  court,  and  the  expenses  of  the 
sale,  and  the  amount  due  plaintiff  including,  where 
the  mortgage  provides  for  the  payment  of  attorney's  fees, 
such  sum  for  such  fees  as  the  court  shall  And  reasonable. 
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not  exceeding  the  amount  nemed  in  the  mortgage.  The 
court  may,  hy  its  judgment,  or  at  any  time  after  judg- 
ment, appoint  a  commissioner  to  sell  the  incumbered  prop- 
erty. It  must  require  of  him  an  undertaking  in  an  amount 
lixed  by  the  court,  with  sufficient  sureties,  to  be  approved 
by  the  judge,  to  the  effect  that  the  commissioner  will  faith- 
fully perform  the  duties  of  his  office  according  to  law. 
Before  entering  upon  the  discharge  of  his  duties  he  must 
file  such  undertaking,  so  approved,  together  with  his  oath 
that  he  will  faithfully  perform  the  duties  of  his  office. 
If  it  appear  from  the  sheriflTs  return,  or  from  the  commis- 
sioner's report,  that  the  proceeds  are  insufficient,  and  a 
balance  still  remains  due,  judgment  must  then  be  docketed 
by  the  clerk,  in  the  manner  provided  in  this  code  for  such 
balance  against  the  defendant  or  defendants  personally 
liable  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  in  which  execu- 
tion may  be  issued.  No  person  holding  a  conveyance  from 
or  under  the  mortgagor  of  the  property  mortgaged,  or 
having  a  lien  thereon,  which  conveyance  or  lien  does  not 
appear  of  record  in  the  proper  office  at  the  time  of  the 
commencement  of  the  action,  need  be  made  a  party  to 
such  action,  and  the  Judgment  therein  rendered,  and  the 
proceedings  therein  had,  are  as  conclusive  against  the 
party  holding  such  unrecorded  conveyance  or  lien  as  if 
he  had  been  a  party  to  the  action.  If  the  court  appoints  a 
commissioner  for  the  sale  of  the  property,  he  must  sell  it 
in  the  manner  provided  by  law  for  the  sale  of  like  prop- 
erty by  the  sheriff  upon  execution;  and  the  provisions  of 
chapter  one,  title  nine,  part  two,  of  this  code  are  hereby 
made  applicable  to  sales  made  by  such  commissiolier,  and 
the  powers  therein  given  and  the  duties  therein  imposed 
on  sheriffs  are  extended  to  such  commissioner.  In  all 
cases  heretofore,  now  or  hereafter  pending  in  the  courts 
of  this  state,  in  the  event  of  the  death,  absence  from  the 
state,  other  disability  or  disqualification  of  the  commis- 
sioner appointed  to  sell  incumbered  property  under  the 
foregoing  provisions  of  this  section,  the  court  may,  upon 
the  happening  of  either  the  death,  absence  from  the  state, 
other  disability  or  disqualification  of  the  commissioner, 
appoint  an  elisor  to  perform  the  duties  of  such  commis- 
sioner which  are  then  to  be  performed  in  such  action 


9  726 


FORBCLOSURB  OF  MORTOAGBS. 


The  elisor  bo  appointed  shall  give  the  undertaking,  and 
take  the  oath  hereinbefore  provided  to  be  given  i^d 
taken  by  a  commissioner,  before  entering  -  uiK>n  the  dis- 
charge of  his  duties,  and  shall  thereafter  perform  all  duties 
left  unperformed  by  the  commissioner  whom  he  Is  axH 
I>olnted  to  succeed,  with  like  effect  as  If  such  duties  had 
been  performed  by  the  commissioner.  If  the  land  mort- 
gaged consists  of  a  single  parcel,  or  of  two  or  more  con- 
tiguous parcels,  situated  in  two  or  more  counties,  the 
court  may,  in  its  judgment,  direct  the  whole  thereof  to 
be  sold  In  one  of  such  counties  by  the  sheriff,  commissioner 
or  elisor,  as  the  case  may  be,  and  upon  such  proceedings, 
and  with  like  effect,  as  if  the  whole  of  the  property  were 
situated  In  that  county.  En.  March  11,  1872.  Am'd.  1893, 
118;  1895,  99;  1900-01,  48. 


Cal.Rep.Olt.  49,  679 
55,  683 ;  67,  10 
64,  232 ; .  64.  862 

67.  684 ;  72,  260 

SO,  863;  80,  366 

87,  161 ;  89,  487 

102,  268;  102,  269 

106,  196;  106,  197 

117,  842 ;  117,  482 

118,  420 ;  119,  22 
120,  600 ;  121,  33 
122.  36;  123,  215 
126.  686;  127,  30 
128.  491;  128.  492 
133.  61;  133,  684 
188,  260. 

Prac.  Act,  sec.  246. 

1861,  306;  1866,  704. 

Cal.Rep.Cft.  9,  661 ; 

27,  271 ;  28,  624  ; 

89,  305 ;  49,  248 ; 


65.  20 

63.  560 

67.  236 

80,  248 

84,  176 

99,  418 

106,  417 

116,  119 

118.  341 

120,  499 

121.  296 

126,  286 

127.  620 
130,  616 
188.  71 


Bn.  AprU  29,  1851.    AmU  1860,  303; 


22,  125 :  26,  847 ;  26,  349 ;  26,  680 ; 
28,  526 ;  30,  623 ;  33,  483 ;  88.  865  ; 


51. 

242- 

;  63, 

89' 

1  54, 

614 

68, 

58 

;  62, 

680 

;  63. 

367 

65, 

518 

;  66, 

98 

;  66. 

386 

77, 

59; 

!  78. 

200; 

79. 

121 

84. 

156; 

84. 

167; 

>  84, 

168 

97, 

289; 

;  98. 

493, 

;  98. 

494 

102. 

271; 

;  103, 

643; 

,  104, 

271 

113, 

466; 

113, 

467; 

114, 

128 

118, 

98; 

;  118, 

386 

;  118, 

336 

119, 

291; 

120, 

497 

.  120. 

498 

121. 

84; 

121. 

197, 

.  121. 

198 

124. 

166; 

124. 

417 

;  126, 

109 

127, 

476; 

127. 

477; 

;  127, 

616 

129, 

163: 

129. 

164; 

130. 

614 

134, 

446; 

186, 

535; 

187, 

208 

50,618;  52.671. 

Assistance,  writ  of:   See  sec.  1210. 

Act  authorizing  court  to  fix  fee  on  foreclosure:  See 
post.  Appendix,  title  Mortgages. 

Injunction  to  restrain  waste  by  party  In  possession: 
Post,  sec.  746. 

Judgment  by  default:  Ante,  sec.  585.  Relief:  Ante, 
sees.  580,  585. 

Personal  property,  mortgage  of— remedies:  See  Civ. 
Code,  sees.  2986-3011;  post,  sec.  2967. 

Place  of  trial:   Ante,  sec.  392. 

Pleading  written  document:   Ante,  sees.  447-449. 
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Foreclosure  neceBsary  to  obtain  possession:  Post,  sec. 
744. 

Receiver:    Ante,  sec.  564. 

Lis  pendens:  Ante,  sec.  409. 

Several  mortgages  or  debts,  installments,  etc.:  Post, 
sec.  728. 

Tender:   Post,  sec  997. 

1 727.  Surplus  money  to  be  deposited  In  court.  If  there 
be  surplus  money  remaining  after  payment  of  the  amount 
due  on  the  mortgage,  lien,  or  incumbrance  with  costs, 
the  court  may  cause  the  same  to  be  paid  to  the  person 
entitled  to  it,  and  in  the  meantime  may  direct  it  to  be 
deposited  in  court.    En.  March  11,  1872. 

Cal.Rep.Clt.  78,  268;  104,  271. 
Prac.  Act,  sec.  247.    En.  April  29,  1851. 
Deposit  in  court:    Ante,  sees.  572,  573,  574;   post,  sec. 
2104. 

§728.  Proceedings  when  debt  secured  falls  due  at-dlf* 
ferent  times.  If  the  debt  for  which  the  mortgage,  Hen, 
or  incumbrance  is  held,  is  not  all  due,  so  soon  as  sufficient 
of  the  property  has  been  sold  to  pay  the  amount  due, 
with  costs,  the  sale  must  cease;  and  afterwards,  as  often 
as  more  becomes  due,  for  principal  or  interest,  the  court 
may,  on  motion,  order  more  to  be  sold.  But  if  the  prop- 
erty cannot  be  sold  in  portions,  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first 
instance,  and  the  entire  debt  and  costs  paid,  there  being 
a  rebate  of  interest  where  such  rebate  is  proper.  En. 
March  11, 1872. 

Cal.Rep.Clt.     62,  502 ;     92.  675  ;     97,  289 ;  104.  271 :  126,  287 ; 
129,  186;  129,  187;  129,  188;  131.  189;  133,  256. 

Prac.  Act,  sec.  248.    En.  April  29,  1851. 
Cal.Rep.Cit  88,  628;  45,  166;  129,  187. 

S  729.  Oath  and  undertaking  of  commissioner.  The 
commissioner,  before  entering  upon  his  duties,  must  be 
sworn  to  perform  them  faithfully,  and  the  court  making 
the  appointment  shall  require  of  him  an  undertaking, 
with  sufficient  sureties,  to  be  approved  by  the  court.  In 
an  amount  to  be  fixed  by  the  court,  to  the  effect  that 
he  will  faitlifully  perform  the  duties   of   commissioner. 
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according  to  law.  Within  thirty  days  after  snch  sale, 
the  commlBsioner  must  file  with  the  clerk  of  the  court  in 
which  the  action  is  pending  a  verified  report  and  account 
of  the  sale,  together  with  the  proper  affidavits,  showing 
that  the  regular  and  required  notice  of  the  time  and 
place  of  the  sale  was  given,  which  reiK>rt  and  account  shall 
have  the  same  force  and  effect  as  the  sheriff's  return  in 
sales  under  execution.  In  ail  cases  of  sales  made  by  a 
commissioner,  the  court  in  which  the  proceedings  are  pend* 
ing  shall  fix  a  reasonable  compensation  for  the  commis- 
sioner's services,  but  in  no  case  to  exceed  the  sum  of  ten 
dollars.     En.  Stats.  1893,  119. 

Cal.Rep.Clt.  180,  629, 


CHAPTER  n. 

ACTIONS  FOR  NUISANCB.  WA8TS,  AND  WILLFtTL  TRBSPABS, 
IN  CERTAIN  CA8BS  ON  REAL  PROPERTY. 

T81.  Nuisance  defined,  and  actions  for. 

7S2.  Waste,  actions  for. 

733.  Trespass  for  cutting  or  canyfnc  away  trees,  ete.»  actions  for. 

784.  Measure  of  damages  In  certain  cases  under  the  last  section. 

785.  Damages  In  actions  for  forcible  entry,  etc,  may  be  trebled. 

{731.  Nuisance  defined,  and  actions  for.  Anything 
which  is  injurious  to  health,  or  indecent,  or  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use  of  property, 
so  as  to  interfere  with  the  comfortable  enjoyment  of  life 
or  property,  is  a  nuisance,  and  the  subject  of  an  action. 
Such  action  may  be  brought  by  any  person  whose  property 
is  injuriously  affected,  or  whose  personal  enjoyment  is 
lessened  by  the  nuisance;  and  by  the  judgment,  the^ 
nuisance  may  be  enjoined  or  abated,  as  well  as  damages' 
recovered.    En.  March  11,  1872. 

Cal.Rep.Clt.     50,694;     51,144;     65.456;     66.151;     66.174; 
78.  464;     78,  616-;     80.  843;     89.    29;  108.  288;  115,  463; 
128.  496:  180.  879. 

Prac.  Act,  sec.  249.    Bn.  April  29, 1851. 
Cal.Rep.Clt  29.  169;  80,  675;  60.  194;  60,  594. 

Nuisance — definition,  compare  Civ.  Code,  sees.  3479, 
8480,  3481;  also,  see  Civ.  Code.  sees.  8482-3483,  8490; 
damages:   Civ.  Code,  sec.  3484. 

Lapse  of  time  cannot  legalize  public:     Civ.  Code,  sec. 
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8490;  private  action  for  public  nuisance:  Idem.»  sec.  3493. 

Common  law  remedy:  Ante,  sec.  18. 

Power  of  board  of  health  to  abate  In  San  Francisco: 
See  Pol.  Code,  sec.  3028. 

i  732.  Waste,  actions  for.  If  a  guardian,  tenant  for  life 
or  years.  Joint  tenant,  or  tenant  in  common  of  real  prop- 
erty, commit  waste  thereon,  any  person  aggrieved  by  the 
waste  may  bring  an  action  against  him  therefor,  in  which 
action  there  may  be  judgment  for  treble  damages.  En. 
March  11,  1872. 

CaI.Rep.Clt.  64,  138;  64.  140;  186.  310. 
Prac.  Act,  sec.  250.    En.  April  29,  1851. 
CalJlep.Cit.  29.  513. 

Waste:  Ante,  sec.  746;  enjoining:  Ante,  sec.  746t 

S  733.  Trespass  for  cutting  or  carrying  away  trees,  etc., 
actions  for.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  otherwise 
injures  any  tree  or  timber  on  the  land  of  another  person, 
or  on  the  street  or  highway  in  front  of  any  person's  house, 
village  or  city  lot,  or  cultivated  grounds;  or  on  the  com- 
mons or  public  grounds  of.  any  city  or  town,  or  on  the 
street  or  highway  in  front  thereof,  without  lawful  author^ 
ity,  is  liable  to  the  owner  of  such  land,  or  to  such  city  or 
town,  for  treble  the  amount  of  damages  which  may  be 
assessed  therefor,  in  a  civil  action,  in  any  court  having 
Jurisdiction.    En.  March  11,  1872. 

Cal.Rep.Cit.  108.  201;  108.  205;  108.  206;  108,  207. 

Prac.  Act,  sec.  251.    En.  April  29,  1851. 
Cal.Rep.Clt.  51,  304;  51,  306;  108.  206. 

Treble  damages  for  injuries  to  trees:  See  Civ.  Code, 
sec.  8346. 

§734.  Measure  of  damages  in  certain  cases  under  the 
iast  section.  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  Just  value  of  the  timber 
taken  from  imcultivated  woodland,  for  the  repair  of  a 
public  highway  or  bridge  upon  the  land,  or  adjoining  it. 
En.  March  11, 1872. 

Prac.  Act.  sec.  252.    En.  April  29,  1851. 

Cal.Rep.Clt.  1.  396;  1.  438. 
Code  CiT.  Proc.—26. 
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§  735.  Damages  in  actions  for  forclbie  entry,  etc.,  may 
be  trebled.  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  building, 
or  any  cultivated  real  property,  judgment  may  be  entered 
for  three  times  the  amount  at  which  the  actual  damages 
are  assessed.    En.  March  11,  1872. 

Cal.Rep.Clt.  188,  283. 

Prac.  Act,  sec.  253.    En.  April  29,  1851. 

Forcible  entry  and  unlawful  detainer,  treble  damages: 
Post,  sec.  1174. 
Treble  damages:   See  Civ.  Code,  sec.  3345. 


CHAPTER  III. 

ACTIONS  TO  DETERMINE  CONPLICTINO  CLAIMS  TO  REAL 
PROPERTY,  AND  OTHER  PROVISIONS  RELATING  TO 
ACTIONS  CONCERNING  REAL  ESTATE. 

9  738.     Action  to  quiet  title ;  trust  under  will ;  jury  trial. 

S  739.     When  plaintiff  cannot  recover  costs. 

S  740.  If  plaintiff's  title  terminates  pending  the  suit,  what  he  maj 
recover,  and  how  verdict  and  Judgment  to  be. 

9  741.     When  value  of  improvements  can  be  allowed  as  a  setoff. 

9  742.  An  order  may  be  made  to  allow  a  party  to  survey  and  meas- 
ure the  land  in  dispute. 

9  743.  Order,  what  to  contain,  and  how  served.  If  unnecessary 
injury  done,  the  party  surveying  to  be  liable  therefor. 

9  744.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever  its 
terms. 

9  745.  When  court  may  grant  injunction ;  during  foreclosure,  after 
sale  on  execution,  before  conveyance. 

9  746.  Damages  may  be  recovered  for  Injury  to  the  possession  after 
sale  and  before  delivery  of  possession. 

{  747.     Action  not  to  be  prejudiced  by  alienation,  pending  suit. 

9  748.  Mining  claims,  actions  concerning  to  be  governed  by  local 
rules. 

9  749.  How  service  may  be  made  in  action  relating  to  real  prop- 
erty. 

9  749.     Determination  of  adverse  claim  of  unknown  owner. 

i  750.     Notice  to  unknown  owners,  how  served. 

9  751.     Judgment  to  be  In  accordance  with  evidence. 

§738.  Action  to  quiet  title;  trust  under  will;  Jury  trial. 
An  action  may  be  brought  by  any  person  against  another 
who  claims  an  estate  or  interest  In  real  property,  adverse 
to  him,  for  the  purpose  of  determining  such  adverse  claim; 
provided,  however,  that  whenever  in  an  action  to  quiet 
title  to,  or  to  determine  adverse  claims  to,  real  property. 
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the  validity  of  any  gift,  devise,  or  trust,  under  any  will, 
or  instrument  purporting  to  be  a  will,  whether  admitted 
to  probate  or  not,  shall  be  Involved,  such  will,  or  instru- 
ment purporting  to  be  a  will,  is  admissible  in  evidence; 
and  all  questions  concerning  the  validity  of  any  gift,  de- 
vise, or  trust  therein  contained,  save  such  as  under  the 
constitution  belong  exclusively  to  the  probate  Jurisdiction, 
shall  be  finally  determined  in  such  action;  and  provided 
however,  that  nothing  herein  contained  shall  be  con- 
strued to  deprive  a  party  of  the  right  to  a  jury  trial  in  any 
case  where,  by  the  law,  such  right  is  now  given.  En.  March 
11,  1872.    Am'd.  1895,  73. 


CaLRep.Clt. 

62. 

433: 

68,  19 ; 

63.  898 ; 

63. 

664: 

66.  247 ; 

65«  404; 

65, 

605: 

66,  338 : 

66.  655; 

66. 

659: 

66.  662 : 

66.  563; 

66, 

565; 

67,  484; 

69.  593 ; 

71. 

186; 

71.  188 ; 

73.  96: 

73. 

662: 

;  74.  497 : 

74.  498; 

74, 

499; 

;  75.  123: 

77,  296 ; 

77, 

362; 

I  79,  300 ; 

;  79,446; 

I   80. 

840; 

,     80,  342 ; 

80.  465 ; 

81, 

130' 

;  83,  592; 

83.  608 

;  83. 

609 

;  83,  614 ; 

84,  467; 

86, 

861; 

;  86.  657 ; 

86.  664; 

86, 

582; 

87,  53 ; 

8B,  123 ; 

88. 

127; 

I  89.  699 : 

90.   3 

;  90, 

848; 

.  92.  10 ; 

92,  14; 

94. 

868; 

;  94,  466 ; 

94.  467  • 

I   98. 

419  < 

;  103.  217 ; 

108.  676; 

109. 

69 

;  111.  600 , 

;  116.  600 

I  117. 

61 

;  120,  616 ; 

122.  544 ; 

125, 

672 

;  126,  474 

;  127.  609 

;  127, 

610 

;  129,  677 ; 

132,  696; 

132, 

697; 

;  184.  336; 

135.  612 

,  136, 

483; 

,  137,  473; 

138,  156. 

Prac.  Act, 

sec. 

254. 

En.  Ap 

rll  29,  181 

;i. 

Cal.Rep.Cit. 

9. 

271 

;  13,  114 ; 

;  15,  262 

;  21, 

243; 

;  21.  610 : 

25.  44; 

25, 

252 

;  25,  437 ; 

;  25,  518 , 

;  28. 

202 

;  28,  647 ; 

28.  649 ; 

28, 

656 

;  29.  67 

;  31,  287 

;  82. 

110 

;  32,  628 ; 

34,  371 ; 

34, 

659, 

;  34.  666 ; 

,  86.  34 

.   86, 

314 

;  86.  321 ; 

87.  307 ; 

87. 

440 

;  89.  17 ; 

;  89,  19 

;  41, 

62, 

;  42,  644 ; 

43,  216 ; 

56. 

248, 

I  79,  446 , 

;  80,  466. 

Determining  claim  to  personalty:   Post,  sec.  1050. 
Parties:  Ante,  sees.  879,  380,  381. 

S  739.  When  plaintiff  cannot  recover  costs.  If  the 
defendant  in  such  action  disclaim  in  his  answer  any  in- 
terest or  estate  in  the  property,  or  suffer  Judgment  to  be 
taken  against  him  without  answer,  the  plaintiff  cannot 
recover  costs.    En.  March  11,  1872. 

Cal.Rep.Cit.  79,  447;  83,  698;  83.  609;  126.  148. 
Prac.  Act,  sec.  255.    En.  April  29,  1851 
Costs:    Post,  sees.  1022  et  seq. 

1740.  If  plaintlfPa  title  terminatee  pending  the  suit, 
what  he  may  recover,  and  how  verdict  and  Judgment  to  be. 
In  an  action  for  the  recovery  of  real  property,  where  the 
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plaintiff  shows  a  right  to  recover  at  the  time  the  action 
was  commenced,  but  It  appears  that  his  right  has  ter- 
minated daring  the  pendency  of  the  action,  the  verdict  and 
Judgment  must  te  according  to  the  fact,  and  the  plain- 
tiff may  recover  damages  for  withholding  the  property. 
Bn.  March  11,  1872. 

Prac.  Act,  sec.  256.    En.  April  29,  1851. 

Cal.Rep.Cit.     27,246;     28,448;     80,473;     30,476;     30,476; 
80,  477. 

tendency  of  action:     Post,  sec.  1049. 

S  741.  When  value  of  improvements  can  be  allowed  as  a 
setoff.  When  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improve- 
ments have  been  made  by  a  defendant,  or  those  under 
whom  he  claims,  holding  under  color  of  title  adversely 
to  the  claim  of  the  plaintiff,  in  good  tedttt,  the  value  of 
such  improvements  must  be  allowed  as  a  setoff  against 
such  damages.    EZn.  March  11,  1872. 

Cal.Rep.Clt.  78,  176;  82,  127;  86,  401;  108.  210. 

Prac.  Act,  sec.  257.    En.  April  29,  1851. 
Cal.Rep.Clt.  14,  467;  18,  696;  31,  496;  36,  356. 

Counterclaim. — ^Unless  defendant  sets  it  up,  it  Is 
waived:  Ante,  sec.  439.  Counterclaim  generally:  Ante, 
sec.  438. 

§  742.  An  order  may  be  made  to  allow  a  party  to  survey 
and  measure  the  land  In  dispute.  The  court  in  wtiich  an 
action  is  pending  for  the  recovery  of  real  property,  or  for 
damages  for  an  injury  thereto,  or  a  judge  thereof,  may, 
on  motion,  upon  notice  by  either  party,  for  good  cause 
shown,  grant  an  order  allowing  to  such  party  the  right 
to  enter  upon  the  property  and  make  survey  and  meas- 
urement thereof,  and  of  any  tunnels,  shafts,  or  drifts  there- 
in; for  the  pun>ose  of  the  action,  even  though  entry  for 
such  purpose  has  to  be  made  through  other  lands  belong- 
ing to  parties  to  the  action.  En.  March  11,  1872.  Am'd. 
1880,  11. 

Prac.  Act,  sec.  258.    Bn.  April  29,  1851.    Am'd.  1860,  804. 

Order  for  survey  where  title  to  land  in  two  counties  dis- 
puted:    See  Pol.  Code,  sec.  4270. 
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$743.  Order,  what  to  contain,  and  how  served.  If  un- 
necessary Injury  done,  the  party  surveying  to  be  liable 
therefor.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury  be 
done  to  the  property,  he  is  liable  therefor.  En.  March  11, 
1872. 

Prac.  Act,  sec.  259.    En.  April  29,  1851. 

f  744k  A  mortgage  must  not  be  deemed  a  conveyanee» 
whatever  its  terms.  A  mortgage  of  real  property  shall  not 
be  deemed  a  conveyance,  whatever  its  terms,  so  as  to 
enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property  without  a  foreclosure  and  sale.  En. 
Karch  11,  1872. 

CaI.Rep.Cit.     57,482;     57.483;     62,680;     66,616;     76,180; 
98,  494;  100,  264;  120,  179. 

Prac.  Act,  sec.  260.    En.  April  29,  1851. 

Cal.Rep.Clt.     14,264;     17,691;     17.592;     22,261;     29.    19; 
29,256;     86,    48;     36,     61;     36,     69;     86,     68;     76.180. 

Conveyance  deemed  mortgage:  Civ.  Code,  sees.  2924, 
2925;  proof:  Civ.  Code,  sec.  2926;  mortgagee's  possession: 
Civ.  Code,  sec.  2927. 

1746.  When  court  may  grant  Injunction;  during  fore- 
closure, after  sale  on  execution,  before  conveyance.  The 
court  may  by  injunction,  on  good  cause  shown,  restrain 
the  party  in  possession  from  doing  any  act  to  the  injury 
of  real  property  during  the  foreclosure  of  a  mortgage 
thereon;  or,  after  a  sale  on  execution,  before  a  conveyance. 
Sn.  March  11,  1872. 

Prac.  Act,  sec  261.    En.  April  29,  1851. 
Cal.Rep.Clt.  80,  497. 

Injunction,  generally:    Ante,  sees.  525-633. 
Receiver:   Ante,  sec.  564,  subd.  2. 
Waste:   Civ.  Code,  sec.  2929. 
Foreclosure  of  mortgage:    Ante,  sec.  726. 
Execution  sales:  Ante,  sees.  694  et  seq. 

1 746.  Damages  may  be  recovered  for  Injury  to  the  pos- 
session after  sale  and  before  delivery  of  possession.    When 
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real  property  has  been  sold  on  execation,  the  purdiaser 
thereof,  or  any  person  who  maj  hare  succeeded  to  his 
interest,  may,  after  his  estate  becomes  absolute,  recoyer 
damages  fbr  injury  to  the  property  by  the  tenant  in  ins- 
session  after  sale  and  before  possession  is  delivered  under 
the  conreyance.    Esl  March  11. 1872. 

Prac.  Act,  sec  262.    En.  April  29,  1851. 
Lis  pendens:   Ante,  sec  409. 

S  747.  Action  not  to  be  prejudiced  by  alienation,  pending 
suit.  An  action  for  the  recovery  of  real  property  against 
a  person  in  possession  cannot  be  prejudiced  by  any  aliena- 
tion made  by  such  person,  either  before  or  after  the  com- 
mencement of  the  action.    Sn.  March  11,  1872. 

Prac.  Act,  sec.  263.    Bn.  April  29,  1851. 
Cal.Rep.Cit.  71,  476. 

§748.  Mining  claims,  actions  concerning  to  be  governed 
by  local  rules.  In  actions  respecting  mining  claims,  proof 
most  be  admitted  of  the  customs,  usages,  or  regulations 
established  and  in  force  at  the  bar  or  diggings  embracing 
such  claim;  and  such  customs,  usages,  or  regulations,  when 
not  in  conflict  with  the  laws  of  this  state,  must  govern-  the 
decision  of  the  action.    En.  March  11,  1872. 

Prac.  Act, 'sec.  621.    En.  April  29,  1851. 
CaLRep.Cit  5.  100;  26.  272;  26,  633;  31,  393;  69,  383.. 

S  749.  How  service  may  be  made  in  action  relating  to 
real  property.  Service  may  be  made  by  publication  in 
actions  relating  to  or  the  subject  of  which  is  real  property 
in  this  state,  when  any  defendant  has  or  claims  any  adverse 
interest  or  estate  therein,  and  where  the  person  on  whom 
the  service  is  to  be  made  resides  outside  of  the  state,  or 
cannot,  after  due  diligence,  be  found  within  the  state,  or 
conceals  himself  to  avoid  the  service  of  summons,  or  is  a 
foreign  corporation  having  no  managing  or  business  agent, 
cashier,  or  secretary  within  the  state,  and  the  fact  appear^ 
ing,  by  affidavit,  to  the  satisfaction  of  the  court  or  Judge 
thereof,  and  it  also  appearing  by  such  affidavit  or  by  the 
verified  complaint  on  file  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  the  service  is  to 
be  made,  or  that  he  is  a  necessary  or  proper  party  to  the 
action,  such  Judge  may  make  an  order  that  the  service 
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be  made  by  publication  of  summons.  Service  by  pub- 
lication and  proof  of  service  of  a  copy  of  the  summons  and 
complaint  in  actions  under  this  title  shall  be  sufficient,  if 
made  in  accordance  with  sections  four  hundred  ana  thirteen 
and  four  hundred  and  fifteen  of  this  code.  En.  Stats. 
1891,  278. 

This  section  was  not  superseded  by  the  next  section  749» 
adopted  in  1901  and  amended  in  1908  under  the  principle 
of  Sx  Parte  Ruffln,  119  Cal.  487. 

1749.  Determination  of  adverse  claim  of  unknown 
owner.  An  action  may  be  brought  to  determine  the 
adverse  claims  to  and  clouds  upon  title  to  real  property 
by  a  person  who,  by  himself  or  by  himself  and. his  pre- 
decessors in  Interest,  has  been  in  the  actual,  exclusive  and 
adverse  possession  of  such  property  continuously  for  twen- 
ty years  prior  to  the  nling  of  the  complaint,  claiming  to 
own  the  same  in  fee  against  the  whole  world,  and  who  has 
paid  all  taxes  of  every  kind  levied  or  assessed  against  the 
property  during  the  period  of  five  years  continuously  next 
preceding  the  filing  of  the  complaint  Said  action  shall 
be  commenced  by  the  filing  of  a  verified  complaint  averring 
the  matters  above  enumerated.  The  said  complaint  may 
Include  as  defeudants  in  such  action,  in  addition  to  such 
persons  as  appear  of  record  to  have,  all  other  persons  who 
are  known  to  the  plaintiff  to  have,  some  claim  or  cloud  on 
the  lands  described  m  the  complaint  adveme  to  plaintlfC's 
ownership,  or  other  persons  unknown  claiming  any  right. 
Interest  or  lien  in  such  lands,  or  cloud  upon  the  title  of 
plaintiff  thereto,  and  the  plaintiff  may  describe  such  u«^ 
known  defendants  in  the  complaint  as  follows:  "also  all 
other  persons  unknown,  claiming  any  right,  title,  estate, 
lien  or  interest  in  the  real  property  described  in  the  com- 
plaint adverse  to  plaintiff's  ownership,  or  any  cloud  upon 
plainUff's  tiUe  thereto."  Within  ten  days  after  the  filing 
of  the  complaint,  plaintiff  shall  file,  or  cause  to  be  filed, 
in  the  office  of  the  county  recorder  of  the  county  where 
the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  matters  required  by  section  four 
hundred  and  nine  of  this  code.  En.  Stats.  1900-01,  679. 
Am'd.  1908,  104. 

CaI3«p.Cit  116,  276. 
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§750.  Notice  to  unknown  owners,  how  served.  Within 
one  year  after  the  filing  of  the  complaint,  as  required  by 
the  preceding  section,  a  summons  must  be  issued,  which 
shall  contain  the  matters  required  by  section  four  hundred 
and  seven  of  this  code,  and  in  addition  a  description  of  the 
property  and  a  statement  of  the  object  of  the  action.  In 
said  summons  the  said  unknown  defendants  shall  be  desig- 
nated as  in  the  complaint  Within  thirty  days  after  the 
issuance  of  the  summons,  the  plaintiff  shall  post  or  cause 
to  be  posted  a  copy  thereof  in  a  conspicuous  place  on  the 
property.  All  defendants  residing  in  the  state  of  Califor- 
nia, whose  place  of  residence  is  known  to  the  plaintiff 
shall  be  served  personally.  After  service  on  all  such 
defendants  has  been  made,  the  plaintiff,  or  his  agent,  or 
attorney,  shall  make  and  file  an  affidavit  wherein  there 
shall  be  stated  the  names  of  the  defendants  who  have  been 
served  personally,  the  names  of  the  defendants  who  reside 
out  of  the  state  and  their  places  of  residence,  if  known 
to  the  plaintiff,  and  the  names  of  the  defendants  residing 
in  or  out  of  the  state  whose  place  of  residence  Is  unknown 
to  tbe  plaintiff,  and  thereupon  the  court  or  a  Judge  thereof 
shall  make  an  order  directing  the  said  summons  to  be 
served  upon  the  defendants  residing  out  of  the  state,  whose 
place  of  residence  Is  known  to  the  plaintiff  and  upon  the 
defendants  residing  in  or  out  of  the  state,  whose  place  of 
residence  is  imknown  to  the  plaintiff,  and  upon  all  the 
unknown  defendants  as  stated  in  the  complaint  and  sum- 
mons, by  publication  in  some  newspaper  of  general  circu- 
lation printed  and  published  in  the  county  where  the 
property  is  situated,  and  if  there  be  no  such  paper  in  such 
county,  then  in  some  adjoining  county,  to  be  designated  by 
the  court  or  Judge  thereof,  which  publication  shall  be  for 
once  a  week  for  two  successive  months.  A  copy  of  the 
summons  and  complaint,  within  ten  days  after  the  making 
of  said  order,  properly  addressed  and  with  the  postage 
thereon  fully  prepaid,  shall  be  mailed  to  each  of  the 
defendants  who  reside  out  of  the  state,  at  their  place  of 
residence,  if  known,  and  also  to  the  defendants  residing 
in  or  out  of  the  state  whose  place  of  residence  is  unknown 
to  plaintiff,  addressed  to  them  at  the  county  seat  of  the. 
county  where  the  action  Is  commenced.  All  such  unknown 
persons  so  served  shall  have  the  same  rights  as  are  provid- 
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ed  by  law  in  cases  of  all  other  defendants  named/upon 
whom  service  is  made  by  publication,  or  personally,  and  the  , 
action  shall  proceed  against  snch  unknown  persons  in  the 
same  mannei^  as  against  the  defendants  who  are  named 
upon  whom  service  is  made  by  publication  or  personally 
and  with  like  effect;  and  any  such  unknown  person  who 
has  or  claims  to  have  any  right,  title,  estate,  lien  or  inter- 
est in  the  said  property,  or  cloud  on  the  title  thereto, 
adverse  to  plaintiff,  at  the  time  of  the  commencement  of 
the  action,  who  has  been  duly  served  as  aforesaid,  and 
any  one  claiming  under  him,  shall  be  concluded  by  the 
judgment  in  such  action  as  effectually  as  if  the  action  was 
brought  against  the  said  person  by  his  or  her  name  and 
personal  service  of  process  was  obtained,  notwithstanding 
any  such  unknown  person  may  be  under  legal  disability. 
Service  shall  be  deemed  complete  upon  the  completion  of 
the  pubUcation.    En.  Stats.  1900-01,  579.    Am'd.  1903,  104. 

§751.  Judgment  to  be  in  accordance  with  evidence. 
When  the  summons  has  been  served  as  provided  in  the 
preceding  section  and  the  time  for  answering  has  expired, 
the  court  shall  proceed  to  hear  the  case  as  in  other  cases 
and  shall  have  Jurisdiction  to  examine  into  and  determine 
the  legality  of  plaintiff's  title  and  of  the  title  and  claim 
of  all  the  defendants  and  of  all  unknown  persons,  and  to 
that  end  must  not  enter  any  Judgment  by  default,  but  must 
In  all  cases  require  evidence  of  plaintiff's  title  and  pos- 
session and  hear  such  evidence  as  may  be  offered  respect- 
ing the  claims  and  title  of  any  of  the  defendants  and  must 
thereafter  direct  Judgment  to  be  entered  in  accordance 
with  the  evidence  and  the  law.  The  court  before  proceed- 
ing to  hear  the  case  must  require  proof  to  be  made  that 
the  summons  has  been  served  and  posted  as  hereinbefore 
directed  and  that  the  required  notice  of  pendency  of  action 
has  been  filed.  The  Judgment  after  it  has  become  final  is 
conclusive  against  all  the  persons  named  in  the  summons 
and  complaint  who  have  been  served  and  against  all  un- 
known persons  as  stated  in  the  complaint  and  summons 
who  have  been  served  by  publication,  but  shall  not  be 
conclusive  against  the  state  of  California  or  the  United 
States.  Said  Judgment  shall  have  the  effect  of  a  Judgment 
in  rem  except  as  against  the  state  of  California  and  the 
United  States;  and  provided  further,  that  the  said  Judg- 
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ment  shall  not  bind  or  be  conclnsive  against  any  person 
claiming  any  estate,  title,  right,  possession  or  lien  to  the 
property  under  the  plaintiff  or  his  predecessors  in  interest* 
which  claim,  lien,  estate  or  right  of  pos8essi6n  has  arisen 
or  been  created  by  the  plaintiff  or  his  predecessors  in 
interest  within  twenty  years  prior  to  the  filing  of  tne  com- 
plaint. The  remedy  provided  in  this  and  the  two  preceding 
sections  shall  be  construed  as  cumulative  and  not  ex- 
clusive of  any  other  remedy,  form  or  right  of  action  or 
proceeding  now  allowed  by  law.  Bn.  Stats.  1900-01,  579. 
Am'd.  1908,  106. 

Decrees  affecting  realty  to  be  recorded:    Bee  Pol.  Code» 
sec.  4238. 
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ACTIONS  FOR  THE  PARTITION  OP  REAL  PROPERTY. 
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I  753.     Interests  of  all  parties  must  be  set  fortb  In  the  complaint. 

§  754.     Lien-bolders  not  of  record  need  not  be  made  parties. 

$  765.     PlalntlfC  must  file  notice  of  Us  pendens. 

I  756.  Summons  must  be  directed  to  all  persons  interested  in  the 
property. 

§  757.     Unknown  parties  may  be  served  by  publication. 

8  758.     Answer  of  defendants,  what  to  contain. 

f  759.     The  rights  of  all  parties  may  be  ascertained  In  the  action. 

i  760.     Partial  partition. 

8  761.  Llen^boIders  must  be  made  parties,  or  a  referee  be  ap- 
pointed to  ascertain  their  rights. 

8  762.  Lien-holders  must  be  notified  to  appear  before  the  referM 
appointed. 

8  768.  The  court  may  order  a  sale  or  partition,  and  appoint  referees 
therefor. 

8  764.  Partition  must  be  made  according  to  the  rights  of  tli« 
parties,  as  determined  by  the  court. 

I  766.     Referees  must  make  a  report  of  their  proceedings. 

6  766.  The  court  may  set  aside  or  affirm  report,  and  enter  judg- 
ment thereon.    Upon  whom  judgment  to  be  conclusive. 

8  767.  Judgment  not  to  affect  tenants  for  years  to  the  whole  prop- 
erty. 

8  768.  Expenses  of  partition  must  be  apportioned  among  the  par- 
ties. 

8  769.     A  lien  on  an  undivided  Interest  of  any  party  Is  a  charge 

-  —  *      —     ^^^^  ^^  ^^^  share  assigned  to  such  party. 

8  770.     Estate  for  life  or  years  may  be  set  oft  in  a  part  of  the 

property  not  sold,  when  not  all  sold. 

9  771.     Application  of  proceeds  of  sale  of  incumbered  property. 

6  772.     Party  holding  other  securities  may  be  required  first  to  ex- 
haust them. 
8  773.     Proceeds  of  sale,  disposition  of. 
8  774.     When  paid  into  court,  the  cause  may  be  continued  for  fb« 

•  ».>      .,   determination  of  the  claims  of  the  parties. 

f  775.     Bales  by  referees  must  be  at  public  auction. 
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The  court  must  direct  the  terma  of  sale  or  credit.- 
Referees  may  take  securities  for  purchase  money. 
Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 

§  779.     The  court  may  fix  such  compensation. 

§  780.     The  court  must  protect  tenants  unknown. 

8  781.     The  court  must  ascertain  and  secure  the  value  of  future  con- 

tingent or  vested  interests. 

9  782.    Terms  of  sale  must  be  made  known  at  the  time.     Lots  must 

be  sold  separately. 
8  788.     Who  may  not  be  purchasers. 

i  784.     Referee  must  make  a  report  of  the  sale  to  the  court. 
78C.     If  confirmed,  conveyances  may  be  executed. 
788.     Proceeding  if  a  lien-holder  become  a  purchaser. 
787.     Conveyance  must  be  recorded,  and  will  be  a  bar  against 
parties. 

8  788.     Proceeds  of  sale  belonging  to  parties  unknown  must  be  in- 

vested for  their  benefit. 

9  789.     Investment  must  be  made  in  the  name  of  the  clerk  of  the 

county. 
9  790.     When  the  interests  of  the  parties  are  ascertained,  securities 
must  be  taken  in  their  names. 

8  791.     Duties  of  the  clerk  making  investments. 

6  792.  When  unequal  partition  is  ordered,  compensation  may  be 
adjudged  in  certain  cases. 

9  798.     The  share  of  an  infant  may  be  paid  to  his  guardian. 

8  794.     The  guardian  of  an  insane  person  may  receive  the  proceeds 

of  such  party's  interest. 

9  796.     A  guardian  may  consent  to  partition  without  action,   and 

.   execute  releases. 

8  796.     Costs  of  partition  a  lien  upon  shares  of  parceners. 

9  797.     The  court,  by  consent,  may  appoint  a  single  referee. 

9  798.     Expenses  of  previous  litigation  for  common  benefit  allowed. 

I  799.  Abstract  of  title  in  action  for  partition— when  cost  of  al- 
lowed. 

{  800.     Abstract,  how  made  and  verified. 

I  801.  Interest  allowed  on  disbursements  made  under  direction  of 
the  court. 

Gen.  Cit.  to  Cl&ap.-Oa1.  Rep.  CIt.  64,  629 ;  91.  410. 

§752.  Who  may  bring  actions  for  partition.  When 
seyeral  cotenants  hold  and  are  In  poBsesaion  of  real  prop- 
erty as  parceners,  joint  tenants,  or  tenants  in  common,  in 
which  one  or  more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  lives,  or  for  years,  an  action  may  be  brought 
by  one  or  more  of  such  persons  for  a  partition  thereof 
according  to  the  respective  rights  of  the  persons  interested 
therein,  and  for  a  sale  of  such  property,  or  a  part  thereof, 
if  it  appear  that  a  partition  cannot  be  made  without  great 
prejudice  to  the  owners.    En.  March  11,  1872. 

Cal.Rep.Clt.  53,  25;  68,692;  64.614;  66,  47;  84.418; 
86,  626;  86.  530;  106,  686;  126,  483. 

Prac.  Act,  sec.  264.  En.  April  29,  1851.  Am'd.  1854,  63; 

1866,  704. 

Ca1.Rep.Cit.  26,  78;  27.  331;  36.  580. 
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Partition  of  dominant  tenements,  easements:   Civ.  Oode, 
sec.  807. 
Intervention:   Ante,  sec.  387. 

$  763.  Interests  of  ail  parties  must  be  set  forth  In  the 
complaint.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties, 
or  the  share  or  quantity  of  Interest  of  any  of  the  parties, 
be  unknown  to  the  plaintiff,  or  be  uncertain  or  contingent, 
or  the  ownership  of  the  inheritance  depend  upon  an  execu- 
tory devise,  or  the  remainder  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  that  fact  must  be 
set  forth  in  the  complaint.    E2n.  March  11,  1872. 

Cal.Rep.Clt.  48,  894;  64,  614;  130,  601;  137.  426. 
Prac.  Act,  sec.  265.    En.  April  29,  1851. 
Cal.Rep.Cit.  27,  881;  27,  836;  32,  294;  82.  295. 

Complaint  in  partition — Complaint  generally:  Ante,  sec. 
426;  parties:  Post,  sec.  754;  ante,  sees.  384,  387. 

Unknown  persons,  use  of  fictitious  names:  Ante,  sec. 
474;  and  as  to  summons:    Post,  sec  756. 

Abstract  of  title — ^procured  before  suit:  Post,  sec.  799. 

$  754.  Lien-holders  not  of  record  need  not  be  made 
parties.  No  person  having  a  conveyance  of  or  claiming  a 
lien  on  the  property,  or  some  part  of  it,  need  be  made  a 
party  to  the  action  imless  such  conveyance  or  lien  appear 
of  record.    En.  March  11,  1872. 

Cal.Rep.Cit.  53,  89. 

Prac.  Act,  sec.  266.    En.  April  29,  1851.    Am'd.  1866,  704. 

§755.  Plaintiff  must  file  notice  of  lis  pendens.  Imme- 
diately after  filing  the  complaint  in  the  superior  court,  the 
plaintiff  must  record  in  the  office  of  the  recorder  of  the 
county  or  of  the  several  counties  in  which  the  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties  so  far  as  known,  the  object  of  the 
action,  and  a  description  of  the  property  to  be  affected 
thereby.  From  the  time  of  filing  such  notice  for  record,  all 
persons  shall  be  deemed  to  have  notice  of  the  pendency  of 
the  action.    En.  March  11,  1872.  Am'd.  1873-4,  325;  1880,11. 

Cal.Rep.Clt  106,  688. 
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Prac.  Act,  sec.  267.    Bn.  April  29,  186L    Am'd.  1866,  705. 
Lis  pendens:    Sec.  409. 

§756.  Summons  must  be  directed  to  all  persons  inter- 
ested in  the  property.  The  summons  must  be  directed  to 
all  the  joint  tenants  and  tenants  in  common,  and  all  persons 
haying  any  Interest  in,  or  any  liens  of  record  by  mortgage. 
Judgment,  or  otherwise,  upon  the  property,  or  upon  any 
particular  portion  thereof;  and  generally,  to  all  persons 
unknown  who  have  or  claim  any  interest  in  the  property. 
En.  March  11,  1872. 

Cal.Rep.Cit.  63,  871;  68.  694. 

Prac.  Act,  sec.  268.    En.  April  29,  1851. 
Cal.Rep.Cit.  35.  682. 

Simimons  in  partition,  generally:  Ante,  sees.  405-416; 
and  as  to  contents:    See  ante,  sec.  407. 

$757.  Unlcnown  parties  may  be  served  by  publication. 
If  a  party  having  a  share  or  interest  is  unknown,  or  any 
one  of  the  known  parties  reside  out  of  the  state,  or  cannot 
be  found  therein,  and  such  fact  is  made  to  appear  by  affi- 
davit, the  summons  may  be  served  on  such  absent  or 
unknown  party  by  publication,  as  in  other  cases.  When 
publication  is  made,  the  summons,  as  published,  must  be 
accompanied  by  a  brief  description  of  the  property  which 
is  the  subject  of  the  action.    En.  March  11,  1872. 

Prac.  Act,  sec.  269.    En.  April  29,  1851. 

Service  by  publication:   Ante,  sees.  412,  413. 

$758.  Answer  of  defendants,  what  to  contain.  The 
defendants  who  have  been  personally  served  with  the 
summons  and  a  copy  of  the  complaint,  or  who  have  ap- 
peared without  such  service,  must  set  forth  in  their 
answers,  fully  and  particularly,  the  origin,  nature,  and 
extent  of  their  respective  interests  in  the  property;  and 
if  such  defendants  claim  a  lien  on  the  property  by  mort- 
gage, judgment,  or  otherwise,  they  must  state  the  original 
amount  and  date  of  the  same,  and  the  sum  remaining  due 
thereon;  also  whether  the  same  has  been  secured  in  any 
other  way  or  not;  and,  if  secured,  the  nature  and  extent 
of  such  security,  or  they  are  deemed  to  have  waived  their 
right  to  such  lien.    En.  March  11,  1872. 

Cal.Rep.Cit.  53.  371 ;  58.  595 ;  117,  675. 
Code  Civ.  Proc— 26. 
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Prac.  Act,  sec.  270.    En.  April  29,  1851.    Am'd.  1866,  705. 
Cal.Rep.Cit.  1,  199;  82,  296. 

Answer    In   partition — Pleading   disbursements:     Post, 
sec.  798;  answer  generally:   Ante,  sec.  487. 
Notice,  as  to  abstract  of  title:    Post,  sec.  799. 

§759.  The  rights  of  all  parties  may  be  ascertained  In 
the  action.  The  rights  of  the  several  parties,  plaintiff  as 
well  as  defendant,  may  be  put  In  Issue,  tried,  and  deter- 
mined In  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can  be 
made;  and  where  service  of  the  complaint  has  been  made 
by  publication,  like  proof  must  be  required  of  the  right  of 
the  absent  or  unknown  parties,  before  such  judgment  is 
rendered;  except  that  where  there  are  several  unknown 
persons  having  an  Interest  In  the  property,  their  rights  may 
be  considered  together  In  the  action,  and  not  as  between 
themselves.    Bn.  March  11,  1872. 

Cal.Rep.Cit.     68.698;     64,609;     64,612;     64,614;     64.618; 
64,  629;  116,  433. 

Prac.  Act,  sec.  271.    En.  April  29,  1851. 

Cal.Rep.Cit.  1.  183;  2,  161;  27,  336;  32,  284;  68,  693. 

Final  judgment:   Post,  sec.  766. 

Parties:    Ante,  sees.  381,  384;  post,  sec.  761. 

Intervention:  Ante,  sec.  387. 

§760.  Partial  partition.  Whenever  from  any  cause  it 
is,  in  the  opinion  of  the  court,  Impracticable  or  highly  in- 
convenient to  make  a  complete  partition,  in  the  first 
instance,  among  all  the  parties  in  interest,  the  court  may 
first  ascertain  and  determine  the  shares  or  Interest  re- 
spectively held  by  the  original  cotenants,  and  thereupon 
adjudge  and  cause  a  partition  to  be  made,  as  if  such 
original  cotenants  were  the  parties  and  sole  parties  in 
interest,  and  the  only  parties  to  the  action,  and  thereafter 
may  proceed  in  like  manner  to  adjudge  and  make  partition 
separately  of  each  share  or  portion  so  ascertained  and 
allotted,  as  between  those  claiming  under  the  original 
tenant  to  whom  the  same  shall  have  been  so  set  apart,  or 
may  allow  them  to  remain  tenants  in  common  thereof,  as 
they  may  desire.    En.  March  11,  1872. 

Cal.Rep.Cit.     64,609;     64,610;     64.612;     64,627;     64.630; 
64,631;     64.632;     80,497;     90,482. 
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Prac.  Act,  sec  272.  Bn.  April  29,  1861.  Rap.  1862,  88. 
Bn.  1866,  705. 

CaLR«p.Cit.  1,  182;  86,  116. 

§761.  Lian-holdars  must  ba  mada  parties,  or  a  referea 
be  appointed  to  ascertain  their  rights.  If  it  appears  to 
the  court,  by  the  certificate  of  the  county  recorder  or 
county  clerk,  or  by  the  sworn  or  verified  statement  of  any 
person  who  may  have  examined  or  searched  the  records, 
that  there  are  outstanding  liens  or  incumbrances  of  record 
upon  such  real  property,  or  any  part  or  portion  thereof, 
which  existed  and  were  of  record  at  the  time  of  the  com- 
mencement of  the  action,  and  the  persons  holding  such 
liens  are  not  made  parties  to  the  action,  the  court  must 
either  order  such  persons  to  be  made  parties  to  the  action, 
by  an  amendment  or  supplemental  complaint,  or  appoint  a 
referee  to  ascertain  whether  or  not  such  liens  or  incum- 
brances have  been  paid,  or  if  not  paid,  what  amount 
remains  due  thereon,  and  their  order  among  the  liens  or 
incumbrances  severally  held  by  such  persons  and  the 
parties  to  the  action,  and  whether  the  amount  remaining 
due  thereon  has  been  secured  in  any  manner,  and  if  se- 
cured, the  nature  and  extent  of  the  security.  En.  March 
11,  1872. 

Cal.R«p.Clt.  64,  612;  79,  448:  80,  500. 

Prac.  Act,  sec.  273.  En.  April  29,  1861.  Am'd.  1862,  SS. 

CalJlep.Cit.  80,  497. 

S  762.  Lien-holders  must  be  notified  to  appear  before  the 
referee  appointed.  The  plaintiff  must  cause  a  notice  to  be 
served,  a  reasonable  time  previous  to  the  day  for  appear- 
ance before  the  referee  appointed  as  provided  in  the  last 
section,  on  each  person  having  outstanding  liens  of  record, 
who  is  not  a  party  to  the  action,  to  appear  before  the 
referee  at  a  specified  time  and  place,  to  make  proof,  by  his 
own  affidavit  or  otherwise,  of  the  amount  due  or  to  become 
due  contingently  or  absolutely  thereon.  In  case  such 
person  be  absent,  or  his  residence  be  unknown,  service 
may  be  made  by  publication,  or  notice  to  his  agents,  under 
the  direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
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«  new  reference  ordered,  as  the  justice  of  the  case  may 
require.    En.  March  11,  1872. 
Cal.Rep.Cit.  64,  612;  80,  600. 

Prac.  Act,  sec.  274.    En.  April  29, 1851. 

§763.  The  court  may  order  a  sate  or  partition,  and 
appoint  referees  therefor.  If  it  be  alleged  in  the  complaint 
and  established  by  evidence,  or  if  it  appear  by  the  evidence 
without  such  allegation  in  the  complaint  to  the  satisfaction 
of  the  court,  that  the  property  or  any  part  of  it  is  so  situat- 
ed that  partition  cannot  be  made  without  great  prejudice 
to  the  owners,  the  court  may  order  a  sale  thereof,  other- 
wise, upon  the  requisite  proofs  being  made,  it  must  order 
a  partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  referees 
therefor,  and  must  designate  the  portion  to  remain  undivid- 
ed for  the  owners  whose  interests  remain  unknown,  or  are 
not  ascertained;  provided,  that  when  the  site  of  an  incor- 
porate city  or  town  is  included  within  the  exterior 
boundaries  of  the  property  to  be  partitioned,  then,  on  said 
fact  being  established  by  evidence,  the  following  proceed- 
ings shall  be  had.  The  court  shall  thereupon  direct  the 
referees  to  survey  and  appraise  the  entire  property  to  be 
partitioned  by  actual  lots  and  subdivisions  then  existing 
in  the  actual  possession  of  the  several  tenants  in  com- 
mon, exclusive  of  the  value  of  improvements  thereon,  first 
setting  apart  necessary  portions  of  the  property  for  ways, 
roads,  and  streets,  as  in  section  seven  hundred  and  sixty- 
four  of  this  code  provided,  and  to  report  such  survey  and 
separate  appraisement  on  each  lot  and  subdivision  to  the 
court.  The  court  may  confirm,  change,  modify,  or  set 
aside  the  report  in  whole  or  in  part,  and  if  necessary  ap- 
point new  referees.  When,  after  the  final  confirmation  of 
the  report  of  such  survey  and  appraisement,  it  shall  appear 
by  evidence  to  the  satisfaction  of  the  court  that  an 
equitable  partition  of  the  whole  property  is  impracticable, 
and  a  sale  of  the  site  of  such  city  or  town,  or  any  portion 
thereof,  will  be  for  the  best  interests  of  the  owners  of  the 
whole  property,  it  shall  order  a  sale  thereof;  provided,  that 
within  sixty  days  thereafter  any  tenant  in  common,  or  ten- 
ants in  common,  having  improvements  erected  on  any  town 
or  city  lot  or  subdivision  included  in  such  order  of  sale. 
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Shall  have  the  prior  right  to  purchase  the  same  at  such 
appraised  yaluatlon,  and  may  pay  Into  court  the  amount 
80  appraised  as  the  value  thereof,  and  upon  such  payment 
the  title  shall  vest  In  such  purchaser  or  purchasers,  and 
the  court  shall  cause  to  be  executed  by  said  referees  a 
deed  for  such  lot  or  subdivision  in  fee  and  in  severalty  to 
such  purchaser  or  purchasers,  such  further  proceedings 
shall  then  be  had  as  to  the  remainder  of  the  property,  and 
the  money  so  paid  to  the  court,  as  by  this  chapter  provid- 
ed. If,  during  the  pendency  of  the  action,  any  of  the 
parties  die,  or  become  insane  or  otherwise  Incompetent, 
the  proceedings  shall  not  for  that  cause  be  delayed  or 
suspended,  but  the  attorney  who  has  appeared  for  such 
party  may  continue  to  represent  such  Interest;  and  In  case 
any  such  party  has  not  appeared  by  an  attorney,  the  court 
shall  appoint  an  attorney  to  represent  the  Interest  which 
was  held  by  such  party,  until  his  heirs  or  legal  representa- 
tives, or  successors  in  Interest,  shall  have  appeared  in 
the  action;  and  an  attorney  so  appointed  shall  be  allowed 
by  the  court  a  reasonable  compensation  for  his  services, 
which  may  be  taxed  as  costs  against  the  share  or  Interest 
represented  by  such  attorney,  and  may  be  adjudged  a  lien 
thereon,  in  the  discretion  of  the  court.  £3n.  March  11,  1872. 
Am'd.  1880,  60. 

CaI.Rep.Cit.  59,  532 ;  64,  609 ;  64,  614 ;  64.  618 :  64.  629  ; 
67.  201 ;  80,  501 ;  84,  418 ;  90,  455 ;  117,  680 ;  130,  182 ; 
137,    66. 

Prac.  Act,  sec.  275.    En.  April  29,  1851. 

Sale,  proceedings  on:  Post,  sees.  770-795. 

Partition  of  the  dominant  tenement,  burden  must  be 

apportioned:    Civ.  Code,  sec.  807. 

Referees:    Post,  sec.  797. 

Modifying  decree:  Post,  sec.  766. 

§764.  Partition  must  be  made  according  to  tlie  rights 
of  the  parties,  as  determined  by  the  court.  In  making  par- 
tition, the  referees  must  divide  the  property,  and  allot 
the  several  portions  thereof  to  the  respective  parties, 
quality  and  quantity  relatively  considered,  according  to 
the  respective  rights  of  the  parties  as  determined  by  the 
court,  pursuant  to  the  provisions  of  this  chapter,  designat- 
ing the  several  portions  by  proper  landmarks,  and  may 
employ  a  surveyor  with  the  necessary  assistants  to  aid 
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them.  Before  making  partition  or  sale,  the  referees  may, 
whenever  it  will  be  for  the  advantage  of  those  interested, 
set  apart  a  portion  of  the  property  for  a  way,  joad,  or 
street,  and  the  portion  so  set  apart  shall  not  be  assigned 
to  any  of  the  parties  or  sold,  but  shall  remain  an  open 
and  public  way,  road,  or  street,  unless  the  referees  shall 
set  the  same  apart  as  a  private  way  for  the  use  of  the 
parties  interested,  or  some  of  them,  their  heirs  and  assigns, 
in  which  case  it  shall  remain  such  private  way.  Whenever 
the  referees  have  laid  out  on  any  tract  of  land  roads  suf- 
ficient in  the  Judgment  of  said  referees  to  accommodate 
the  public  and  private  wants,  they  shall  report  that  fact 
to  the  court,  and  upon  the  confirmation  of  their  report  all 
other  roads  on  said  tract  shall  cease  to  be  public  highways. 
Whenever  it  shall  appear,  in  an  action  for  partition  of 
lands,  that  one  or  more  of  the  tenants  in  common,  being 
the  owner  of  an  undivided  interest  in  the  tract  of  land 
sought  to  be  partitioned,  has  sold  to  another  person  a 
specific  tract  by  metes  and  bounds  out  of  the  common 
land,  and  executed  to  the  purchaser  a  deed  of  conveyance, 
purporting  to  convey  the  whole  title  to  such  specific  tract 
to  the  purchaser  in  fee  and  in  severalty,  the  land  described 
in  such  deed  shall  be  allotted  and  set  apart  in  partition 
to  such  purchaser,  his  heirs  or  assigns;  or  in  such  other 
manner  as  shall  make  such  deed  effectual  as  a  conveyance 
of  the  whole  title  to  such  segregated  parcel,  if  such  tract 
or  tracts  of  land  can  be  so  allotted  or  set  apart  without 
material  injury  of  the  rights  and  interests  of  the  other 
cotenants  who  may  not  have  Joined  in  such  conveyance; 
provided,  that  in  all  cases  the  court  shall  direct  the  ref- 
erees, in  making  partition  of  land,  to  allot  the  share  of 
each  of  the  parties  owning  an  interest  in  the  whole  or  in 
any  part  of  the  premises  sought  to  be  partitioned,  and  to 
locate  the  share  of  each  cotenant,  so  as  to  embrace  as 
far  as  practicable  the  improvements  made  by  such  coten- 
ant upon  the  property;  and  the  value  of  the  improvements 
made  by  the  tenants  in  common  must  be  excluded  from 
the  valuation  in  making  allotments,  and  the  land  must  be 
valued  without  regard  to  such  improvement,  In  case  the 
same  can  be  done  without  material  injury  to  the  rights  and 
Interests  to  [of]  the  other  tenants  in  common  owning  such 
land.    Bn.  March  11,  1872.    Am'd.  1873-4,  326;  1876-6,  96. 
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CaI.Rep.Cit.  64,  609;  64,  614;  64,  618;  65.  48;  80,  601; 
84,  5 :  90,  453 ;  90.  454 ;  90,  455 ;  90,  456 ;  90,  460 ; 
90,  468;     90,  476;  101,  530;  108,  270. 

Prac.  Act,  sec.  276.    "En.  April  29,  1851.    Am'd.  1866,  705. 

i  765.  Referees  must  make  a  report  of  their  proceedings. 
The  referees  must  make  a  report  of  their  proceedings, 
spcifying  therein  the  manner  in  which  they  executed  their 
trust,  and  descrlhing  the  property  diylded,  and  the  shares 
allotted  to  each  party,  with  a  particular  description  of 
each  share.    En.  March  11,  1872. 

Cal.Rep.Clt.  64,  615;  64,  629;  90,  465;  97,  27. 
Prac.  Act,  sec.  277.    En.  April  29,  1851. 

Cal.Rep.Clt.  1,  333;  1,  334. 

§  766.  The  court  may  set  aside  or  affirni  report,  and 
enter  judgment  thereon.  Upon  whom  Judgment  to  be  con* 
elusive.  The  court  may  confirm,  change,  modify,  or  set 
aside  the  report,  and  ii  necessary,  appoint  new  referees. 
Upon  the  report  being  confirmed,  judgment  must  be  ren> 
dered  that  such  partition  be  eftectual  forever,  which  Judg- 
ment is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any 
interest  in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as 
entitled  to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life, 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

8.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  Judgment  is  invalidated  by  reason  of  the  death 
of  any  party  before  final  Judgment  or  decree;  but  such 
Judgment  or  decree  Is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death.    En.  March  11, 1872. 

Cal.Rep.Cit.     68,  163 :     64,  615 ;     80,  501 ;     84,  514 ;     97,    27 ; 
137,    59. 
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Prac.  Act,  sec.  278.  En.  April  29, 1851.  Am'd.  1866,  705; 
1867-8,  629. 

Cal.Rep.Clt.  82,  296;  85,  692. 

Decrees  partitioning  realty  to  be  recorded:     See  Pol. 
Code,  sec.  4288. 
Record  of  decree  as  notice:     See  Pol.  Code,  sec.  4239. 

1 767.  Judgment  not  to  affect  tenants  for  years  to  the 
whole  property.  The  judgment  does  not  affect  tenants 
for  years  less  than  ten,  to  the  whole  of  the  property  which 
is  the  subject  of  the  partition.    En.  March  11,  1872. 

Prac.  Act,  sec.  279.    En.  April  29, 1851. 
CalJlep.Clt.  1,  97;  1,  177. 

§  768.  Expenses  of  partition  must  be  apportioned  among 
the  parties.  The  expenses  of  the  referees,  including  those 
of  a  surveyor  and  his  assistants,  when  employed,  must 
be  ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in 
its  discretion,  to  the  referees,  must  be  apportioned  among 
the  different  parties  to  the  action,  equitably.  En.  March 
11,  1872. 

Prac.  Act,  sec.  280.  En.  April  29,  1861.  Am'd.  1866,  706; 
1871-2,  230. 

Cal.Rep.Clt.  1,  194;  81,  467. 

Section  280  of  the  old  Practice  Act,  which  came  to  be 
section  768  of  the  Code  of  Civil  Procedure,  was  amended 
during  the  session  of  1871-72,  and  amendments  of  that 
session  superseded  the  codes,  as  follows: 

The  expenses  of  the  referees,  including  those  of  a  sur- 
veyor and  his  assistant  when  employed,  shall  be  ascer- 
tained and  allowed  by  the  court,  and  the  amount  thereof, 
together  with  the  fees  allowed  by  law  to  the  referees,  and 
such  attorney's  fees  expended  for  the  common  benefit,  both 
for  plaintiff  and  defendants,  as  the  court  shall  deem  Just 
and  proper,  shall  be  apportioned  among  the  different 
parties  to  the  action. 

Fees  of  referees:   See  sec.  1028. 

§769.  A  lien  on  an  undivided  interest  of  any  party  Is  ft 
charge  only  on  the  share  assigned  to  such  party.  When 
a  lien  is  on  an  undivided  interest  or  estate  of  any  of  the- 
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parties,  such  lien,  if  a  partition  be  made,  shall  thenceforth 
be  a  charge  only  on  the  share  assigned  to  such  party;  but 
such  share  must  first  be  charged  with  its  Just  proportion 
of  the  costs  of  the  partition,  in  preference  to  such  lien. 
En.  March  11,  1872. 

Prac.  Act,  sec.  281.    En.  April  29, 1851. 

§  770.  Estate  for  life  or  years  may  be  set  off  In  a  part  of 
the  property  not  sold,  when  not  all  sold.  When  a  part  of 
the  property  only  is  ordered  to  be  sold,  if  there  be  an  estate 
for  life  or  years,  in  an  undivided  share  of  the  whole  proper- 
ty, such  estate  may  be  set  off  in  any  part  of  tne  property 
not  ordered  to  be  sold.    En.  March  11,  1872. 

CalJlep.Clt  103,  464. 

Prac.  Act,  sec.  282.    En.  April  29,  1851. 

§771.  Application  of  proceeds  of  sale  of  incumbereil 
property.  The  proceeds  of  the  sale  of  incumbered  prop- 
erty must  be  applIM  under  the  direction  of  the  court,  as 
follows: 

1.  To  pay  its  Just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

4.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and  to 
become  due;  the  amount  due  to  be  verified  by  affidavit  at 
the  time  of  payment; 

4.  The  residue  among  tne  owners  of  the  property  sold, 
according  to  their  respective  shares  therein.  En.  March 
11,  1872. 

Prac  Act,  sec.  283.    En  April  29,  1851. 

§772.  Party  holding  other  securities  may  be  required 
first  to  exhaust  them.  Whenever  any  party  to  an  action 
who  holds  a  lien  upon  the  property,  or  any  part  thereof, 
has  other  securities  for  the  payment  of  the  amount  of  such 
lien,  the  court  may,  in  its  discretion,  order  such  securities 
to  be  exhausted  before  a  distribution  of  the  proceeds  of 
sale,  or  may  order  a  Just  deduction  to  be  made  from  the 
amount  of  the  lien  on  the  property,  on  account  thereof. 
Bn.  March  11.  1872. 

Prac.  Act,  sec.  284.    En.  April  29,  1851. 
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§  773.  Proceeds  of  sale,  disposition  of.  The  proceeds  of 
sale  and  the  securities  taken  by  the  referees,  or  any  part 
thereof,  must  be  distributed  by  them  to  the  persons  entitled 
thereto,  whenever  the  court  so  directs.  But  in  case  no 
direction  be  given,  all  of  such  proceeds  and  securities  must 
be  paid  into  court,  or  deposited  therein,  or  as  directed  by 
the  court.    En.  March  11,  1872. 

Gal.Rep.Clt.  Ill,  214. 

Prac.  Act,  sec.  285.     En.  April  29,  1851. 

Deposit  in  court:    Ante,  sees.  572-574;  post,  sec.  2104. 

S  774.  When  paid  into  court,  the  cause  may  be  continued 
for  the  determination  of  the  claims  of  the  parties.  When 
the  proceeds  of  the  sale  of  any  share  or  parcel  belonging 
to  persons  who  are  parties  to  the  action,  and  who  are 
known,  are  paid  into  court,  the  action  may  be  continued 
as  between  such  parties,  for  the  determination  of  their 
respective  claims  thereto,  which  must  be  ascertained  and 
adjudged  by  the  court.  Further  testimony  may  be  taken 
In  court,  or  by  a  referee,  at  the  discretion  of  the  court,  and 
the  court  may,  if  necessary,  require  such  parties  to  present 
the  facts  or  law  in  controversy,  by  pleadings,  as  in  an 
original  action.    En.  March  11,  1872. 

CalJlep.Cit.  116,  433. 

Prac.  Act,  sec.  286.    En  April  29,  1851. 

$  775.    Sates  by  referees  must  be  at  public  auction.    All 

sales  of  real  property,  made  by  referees  under  this  chapter, 
must  be  made  at  public  auction  to  the  highest  bidder,  upon 
notice  published  in  the  manner  required  for  the  sale  of  real 
property  on  execution.  The  notice  must  state  the  terms 
of  sale,  and  if  the  property  or  any  part  of  it  is  to  be  sold 
subject  to  a  prior  estate,  charge,  or  lien,  that  must  be 
stated  in  the  notice.    En.  March  11,  1872. 

Prac.  Act,  sec.  287.    En.  April  29,  1851. 
Terms,  distinct  lots:    Post,  sec.  782. 
Notice  of  execution  sales:    Ante,  sees.  692,  693;  proceed- 
ings:  Ante,  sees.  694  et  seq. 

S  776.  The  court  must  direct  the  terms  of  sale  or  credit. 
The  court  must,  in  the  order  for  sale,  direct  the  terms  of 
credit  which  may  be  allowed  for  the  purchase  money  of 
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any  portion  of  the  premises  of  which  it  may  direct  a  sale 
on  credit,  and  for  that  portion  of  which  the  purchase  money^ 
is  required,  by  the  provisions  hereinafter  contained,  to* 
be  invested  for  the  benefit  of  unknown  owners,  infants,  or 
parties  out  of  the  state.  En.  March  11,  1872. 
Cal.Rep.Cit.  119.  71. 

Prac  Act,  sec.  288.    En.  April  29,  1851. 

$  777.  Referees  may  take  Becurltles  for  purchase  money. 
The  referees  may  take  separate  mortgages  and  other 
securities  for  the  whole,  or  convenient  portions  of  the 
purchase  money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of 
any  known  owner  of  full  age,  In  the  name  of  such  owner; 
and  for  the  shares  of  an  Infant,  In  the  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office.  En. 
March  11,  1872. 

Prac.  Act,  sec.  289.    En.  April  29,  1851.    Am'd.  1854,  64. 
Cal.Rep.Cit.  27,  401. 

§  778.  Tenants  whose  estate  has  been  sold  shall  receive 
compensation.  The  person  entitled  to  a  tenancy  for  life, 
or  years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  Instead  thereof,  by  an  instrument  In  writing,  filed 
with  the  clerk  of  the  court.  Upon  the  filing  of  such  con- 
sent, the  clerk  must  enter  the  same  In  the  minutes  of  the 
court.    En.  March  11,  1872. 

Prac.  Act,  sec.  290.    En.  April  29,  1851. 

§  779.  The  court  may  fix  such  compensation.  If  such 
consent  be  not  given,  filed,  and  entered,  as  provided  In  the 
last  section,  at  or  before  a  judgment  of  sale  is  rendered, 
the  court  must  ascertain  and  determine  what  proportion  of 
the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a 
Just  and  reasonable  sum  to  be  allowed  on  account  of  such 
estate,  and  must  order  the  same  to  be  paid  to  such  party, 
or  deposited  in  court  for  him,  as  the  case  may  require. 
En.  March  11,  1872. 

Prac.  Act,  sec.  291.    En.  April  29,  1851. 
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§  780.  The  court  must  protect  tenants  unknown.  If  the 
persons  entitled  to  such  estate  for  life  or  years  be  unknown^ 
the  court  must  provide  for  the  protection  of  their  rights,  in 
the  same  manner,  as  far  as  may  be,  as  if  they  were  known 
and  had  appeared.    En.  March  11,  1872. 

Prac.  Act,  sec.  292.    En.  April  29,  1851. 

$  781.  The  court  must  ascertain  and  secure  the  value  of 
future,  contingent  or  vested  interests.  In  all  cases  ol 
sales,  when  it  appears  tfiat  any  person  has  a  Tested  or 
contingent  future  right  or  estate  in  any  of  the  property 
sold,  the  court  must  ascertain  and  settle  the  proportional 
value  of  such  contingent  or  vested  right  or  estate,  and 
must  direct  such  proportion  of  the  proceeds  of  the  sale  to 
be  invested,  secured,  or  paid  over,  in  such  manner  as  to 
protect  the  rights  and  Interests  of  the  parties.  En.  March 
11. 1872. 

Prac.  Act,  sec.  293.    BSn.  April  29,  1851. 

Cal.Rep.Cit.  85,  692. 

$782.  Terms  of  sale  must  be  made  known  at  the  time. 
Lots  must  be  sold  separately.  In  all  cases  of  sales  of 
property  the  terms  must  be  made  known  at  the  time;  and 
if  the  premises  consist  of  distinct  farms  or  lots,  they  must 
be  sold  separately.    En.  March  11,  1872. 

Cal.Rep.Clt.  66,  121. 

Prac.  Act,  sec.  294.    En.  April  29,  1851. 

S  783.  Who  may  not .  be  purchasers.  Neither  of  the 
referees,  nor  any  person  for  the  benefit  of  either  of  them, 
can  be  interested  in  any  purchase;  nor  can  a  guardian  of 
an  infant  party  be  interested  in  the  purchase  of  any  real 
property,  being  the  subject  of  the  action,  except  for  the 
benefit  of  the  infant.  All  sales  contrary  to  the  provisions 
of  this  section  are  void.    En.  March  11,  1872. 

Prac.  Act,  sec.  295.    En.  April  29,  1851. 

$784.  Referee  must  make  a  report  of  the  sale  to  the 
court.  After  completing  a  sale  of  the  property,  or  any  part 
thereof  ordered  to  be  sold,  the  referees  must  report  the 
same  to  the  court,  with  a  description  of  the  different  par- 
cels of  land  sold  to  each  purchaser;   the  name  of  the 
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purchaser;  the  price  paid  or  secured;  the  terms  and  condl* 
tions  of  the  sale,  and  the  securities,  if  any,  taken.  Thfi 
report  must  he  filed  In  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated.    En.  March  11,  1872. 

Cal.Rep.Cit.  187,  59. 

Prac.  Act,  sec.  296.    En.  April  29,  1861. 
Cftl.Rep.Clt  1,  390. 

§  785.  If  eonflrmad,  conveyances  may  be  executed.  If 
the  sale  he  confirmed  hy  the  court,  an  order  must  be  en- 
tered, directing  the  referees  to  execute  conveyances  and 
take  securities  pursuant  to  such  sale,  which  they  are  here- 
by authorized  to  do.  Such  order  may  also  give  directions 
to  them  respecting  the  disposition  of  the  proceeds  of  the 
sale.    En.  March  11,  1872. 

Cftl.Rep.Cit.  118,  666;  137,  59. 

Prac.  Act,  sec.  297.    En.  April  29,  1851. 

CRl.Rep.Clt.  27,  401.. 

§  786.  Proceeding  If  a  lien-holder  become  a  purchaser. 
When  a  party  entitled  to  a  share  of  the  property,  or  aii 
incumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale, 
becomes  a  purchaser,  the  referees  may  take  his  receipt  for 
so  much  of  the  proceeds  of  the  sale  as  belongs  to  him. 
En.  March  11,  1872. 

Cal.Rep.Cit.  116.  434. 

Prac  Act,  sec.  298.    En.  April  29,  1851. 

§787.  Conveyance  must  be  recerded,  and  will  be  a  bar 
against  parties.  The  conveyances  must  be  recorded  in 
the  county  where  the  premises  are  situated,  and  shall  be  a 
bar  against  all  persons  interested  in  the  property  in  any 
way  who  shall  have  been  named  as  parties  in  the  action, 
and  against  all  such  parties  and  persons  as  were  unknown, 
if  the  summons  was  served  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  them,  and  against 
all  persons  having  unrecorded  deeds  or  liens  at  the  com- 
mencement of  the  action.  En.  March  11,  1872.  Am'd. 
1873-4,  326. 

Prac.  Act,  sec.  299.    En.  April  29,  1851. 

$788.    Proceeds  of  sale  belonging  to  parties  unknown 
must  be  invested  for  their  benefit.    When  there  are  pro- 
Code  Clv.  Proc— 27. 
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ceeds  of  a  sale  belonging  to  an  unknown  owner,  or  to  a 
person  without  the  state,  who  has  no  legal  representative 
within  it,  the  same  must  be  invested  in  bonds  of  this  state 
or  of  the  United  States,  for  the  benefit  of  the  persons  en- 
titled thereto.  En.  March  11,  1872. 
Prac.  Act,  sec.  300.    En.  April  29, 1851. 

§789.  Investment  must  be  made  in  the  pame  of  the 
clerk  of  the  county.  When  the  security  of  the  proceeds  of 
sale  is  taken,  or  when  an  investment  of  any  such  proceeds 
is  made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  the  name  of  the  clerk  of  the  county  where  the 
papers  are  filed,  and  his  successors  In  office,  who  must  hold 
the  same  for  the  use  and  benefit  of  the  parties  interested, 
subject  to  the  order  of  the  court.    En.  March  11, 1872. 

Cal.Rep.Cit.  66.  447. 

Prac.  Act,  sec.  301.    En.  April  29,  1851. 

§  790.  When  the  interests  of  the  parties  are  ascertained, 
securities  must  be  taken  In  their  names.  When  security  is 
taken  by  the*  referees  on  a  sale,  and  the  parties  interested 
in  such  security  by  an  instrument  In  writing,  under  their 
hands,  delivered  to  the  referees,  agree  upon  the  shares  and 
proportions  to  which  they  are  respectively  entitled,  or 
when  shares  and  proportions  have  been  previously  ad- 
judged by  the  court,  such  securities  must  be  taken  in  the 
names  of,  and  payable  to,  the  parties  respectively  entitled 
thereto,  and  must  be  delivered  to  such  parties  upon  their 
receipt  therefor.  Such  agreement  and  receipt  must  be  re- 
turned and  filed  with  the  clerk.    En.  March  11,  1872. 

Prac.  Act,  sec.  302.    En.  April  29,  1851. 

§791.  Duties  of  the  clerk  making  investments.  The 
clerk  In  whose  name*  a  security  Is  taken,  or  by  whom  an 
investment  is  made,  and  his  successors  in  office,  must  re- 
ceive the  interest  and  principal  as  it  becomes  due,  and 
apply  and  invest  the  same  as  the  court  may  direct;  and 
must  deposit  with  the  county  treasurer  all  securities 
taken,  and  keep  an  account  in  a  book  provided  and  kept 
for  that  purpose,  in  the  clerk's  office,  free  for  inspection  by 
all  i>ersons,  of  investments  and  moneys  received  by  him 
thereon,  and  the  disposition  thereof.    En.  March  11,  1872. 

Cal.Rep.Cit.  66,  129;  66.  447. 
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Prac.  Act,  sec.  303.    En.  April  29»  1851. 
CalJtep.Cit.  2,  68. 

Deposit  In  coart:     Sees.  572-574,  2104. 

§792.  When  unequal  partition  is  ordered,  compensa- 
tion may  be  adjudged  in  certain  cases.  When  It  appears 
that  partition  cannot  be  made  equal  between  the  parties, 
according  to  their  respective  rights,  without  prejudice  to 
the  rights  and  Interests  of  some  of  them,  and  a  partition 
be  ordered,  the  court  may  adjudge  compensation  to  be 
made  by  one  party  to  another,  on  account  of  the  Inequality; 
but  such  compensation  shall  not  be  required  to  be  made  to 
others  by  owners  unknown,  nor  by  an  Infant,  unless  It 
appears  that  such  Infant  has  personal  property  sufficient 
for  that  purpose,  and  that  his  Interest  will  be  promoted 
thereby.  And  In  all  cases,  the  court  has  power  to  make 
compensatory  adjustment  between  the  respective  parties, 
according  to  the  ordinary  principles  of  equity.  En.  March 
11, 1872. 

Prac.  Act,  sec.  304.    En.  April  29,  1851.    Am'd.  1866,  706. 
Cftl.Rep.Cit  2,  68;  64,  269. 

§  793.  The  share  of  an  infant  may  be  paid  to  his  guar- 
dian. When  the  share  of  an  Infant  Is  sold,  the  proceeds  of 
the  sale  may  be  paid  by  the  referee  making  the  sale,  to  his 
general  guardian  or  the  special  guardian  appointed  for 
him  In  the  action,  upon  giving  the  security  required  by  law 
or  directed  by  order  of  the  court.    En.  March  11,  1872. 

Prac.  Act,  sec.  305.    En.  April  29, 1851. 
Cal.Rep.Cit.  2,  63;  64,  269. 

General  guardian:     Post,  sees.  1747-1809. 
Guardian  ad  litem,  generally:    Ante,  sees.  372,  373. 

{794.  The  guardian  of  an  Insane  person  may  receive 
the  proceeds  of  such  party's  interest.  The  guardian  who 
may  be  entitled  to  the  custody  and  management  of  the 
estate  of  an  Insane  person,  or  other  person  adjudged  In- 
capable of  conducting  his  own  affairs,  whose  Interest  In 
real  property  has  been  sold,  may  receive.  In  behalf  of  such 
person,  his  share  of  the  proceeds  of  such  real  property  from 
the  referees,  on  executing,  with  sufficient  sureties,  an 
undertaking,  approved  by  a  judge  of  the  court,  tnat  he  will 
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faithfully  discharge  the  trust  reposed  in  him,  and  will 
render  a  true  and  Just  account  to  the  person  entitled,  or  to 
his  legal  representative.  En.  March  11,  1872.  Am'd. 
1880, 11. 

Prac.  Act,  sec.  306.    En.  April  29, 1851. 

Cal.Rep.CIt.  64,  269 ;  117,  677. 

S  795.  A  guardian  may  consent  to  partition  without  ao- 
tlon,  and  execute  releases.  The  general  guardian  of  an 
infant,  and  the  guardian  entitled  to  the  custody  and  man- 
agement of  the  estate  of  an  insane  person,  or  other  person 
adjudged  incapable  of  conducting  his  own  affairs,  who  is 
interested  in  real  estate  held  in  Joint  tenancy,  or  In  com- 
mon, or  in  any  other  manner  so  as  to  authorize  his  being 
made  a  party  to  an  action  for  the  partition  thereof,  may 
consent  to  a  partition  without  action,  and  agree  upon  the 
share  to  be  set  off  to  such  infant  or  other  person  entitled, 
and  may  execute  a  release,  in  his  behalf,  to  the  owners  of 
the  shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court.    En.  March  11,  1872. 

Cal.Rep.Clt.  80,  500. 

Prac.  Act,  sec.  307.    En.  April  29,  1851. 

§  796.  Costs  of  partition  a  lien  upon  shares  of  parceners. 
The  costs  of  partition,  including  reasonable  couns^  fees, 
expended  by  the  plaintiff  or  either  of  the  defendants,  for 
the  common  benefit,  fees  or  [of]  referees,  and  other  dis- 
bursements, must  be  paid  by  the  parties  respectively 
entitled  to  share  in  the  lands  divided,  in  proportion  to  their 
respective  interests  therein,  and  may  be  included  and 
specified  in  the  judgment.  In  that  case,  they  shall  be  a 
lien  on  the  several  shares,  and  the  judgment  may  be 
enforced,  by  execution,  against  such  shares,  and  against 
other  property  held  by  the  respective  parties.  When,  how- 
ever, litigation  arises  between  some  of  the  parties  only, 
the  court  may  require  the  expense  of  such  litigation  to  be 
paid  by  the  parties  thereto,  or  any  of  them.  En.  March  11, 
1872.    Am'd.  1873-4.  326. 

Cal.Rep.Clt.  68,  388;  103,  170;  136,  170. 

Prac.  Act,  sec.  308.    En.  April  29, 1851.    Am'd.  1871-2,  230. 
Cal.Rep.Clt  16,  471 ;  117.  676. 

Referees'  fees,  etc.:    Ante,  sec.  768;  post,  sec.  1028. 
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§797.  The  court,  by  consent,  may  appoint  a  tingle 
referee.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers  and 
may  perform  all  the  duties  required  of  the  three  referees. 
Bn.  March  11,  1S72. 

Ca]Jtop.Cit.  80.  600 ;  80,  601. 

Prac.  Act,  sec.  809.    En.  April  29,  1851. 
CaLR6p.Cit.  29.  256;  84.  874. 

Referees:    Sec.  763,  ante. 

f  798.  Expenses  of  previous  litigation  for  common  bene- 
fit allowed.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  action  who  have  paid 
the  expense  of  such  litigation  or  other  proceedings,  all  the 
expenses  necessarily  incurred  therein,  except  counsel  fees, 
which  shall  have  accrued  to  the  common  benefit  of  the 
other  tenants  in  common,  with  interest  thereon  from  the 
date  of  making  the  said  expenditures,  and  in  the  same 
kind  of  money  expended  or  paid,  and  the  same  must  be 
pleaded  and  allowed  by  the  court  and  included  in  the  final 
Judgment,  and  shall  be  a  lien  upon  the  share  of  each  tenant, 
respectively,  in  proportion  to  his  interest,  and  shall  be 
enforced  in  the  same  manner  as  taxable  costs  of  partition 
are  taxed  and  collected.  Bn.  March  11,  1872.  Rep.  1873-4, 
326.    Bn.  1875-6,  97. 

CaI.Rep.CIt.  68,  888. 

§  799.  Abstract  of  title  In  action  for  partition — when 
cost  of  allowed.  If  it  appears  to  the  court  that  it  was- 
necessary  to  have  made  an  abstract  of  the  title  to  the 
property  io  be  partitioned,  and  such  abstract  shall  have 
been  procured  by  the  plaintiff,  or  if  the  plaintiff  shall  have 
failed  to  have  the  same  made  before  the  commencement  of 
the  action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  Interest  thereon  from  the  time  the  same  is  subject 
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to  the  inspection  of  the  respectiye  parties  to  the  action, 
must  be  allowed  and  taxed.  Whenever  such  abstract  is 
produced  [procured?]  by  the  plaintiff,  before  the  com- 
mencement of  the  action,  he  must  file  with  his  complaint  a 
notice  that  an  abstract  of  the  title  has  been  made,  and  is 
subject  to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  therein  where  the  abstract  will  be  kept 
for  inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  he  shall, 
as  soon  as  he  has  directed  it  to  be  made,  file  a  notice 
thereof  in  the  action,  with  the  clerk  of  the  court,  stating 
who  is  making  the  same  and  where  it  will  be  kept  when 
finished.  The  court  or  the  judge  thereof  may  direct,  from 
time  to  time,  during  the  progress  of  the  action,  who  shall 
have  the  custody  of  the  abstract    En.  March  11, 1872. 

Cal.Rep.CJt.  64,  629 ;  90,  455. 

$800.  Abstract,  how  made  and  verified.  The  abstract 
mentioned  in  the  last  preceding  section  may  be  made  by 
any  competent  searcher  of  records,  and  need  not  be  certi- 
fied by  the  recorder  or  other  officer,  but  instead  thereof,  it 
must  be  yerifled  by  the  affidavit  of  the  person  making  it,  to 
the  effect  that  he  believes  it  to  be  correct;  but  the  same 
may  be  corrected,  from  time  to  time,  if  found  incorrect, 
under  the  direction  of  the  court.    En.  March  11,  1872. 

$801.  interest  allowed  on  disbursements  made  under 
direction  of  the  court.  Whenever,  during  the  progress 
of  the  action  for  partition,  any  disbursements  shall 
have  been  made,  under  the  direction  of  the  court,  or 
the  judge  thereof,  by  a  party  thereto,  interest  must  be 
allowed  thereon  from  the  time  of  making  such  disburse- 
ments.   En.  March  11, 1872. 


819  USURPATION    OF    OFFICB.    ETC.  H  802,808 


CHAPTER   V. 

ACTIONS   FOR   THE   rSXJRPATION   OF  AN   OFFICE   OR   FRAN- 
CHISE. 

S  802.     Certain  writs  abolished. 

S  803.     Action  may  be  brought  against  any  party  usurping,  etc.,  any 

office  or  franchise, 
i  804.     Name  of  person  entitled  to  office  may  be  set  forth  in  the 

complaint.    If  fees  have  been  received  by  the  usurper,  he 

may  be  arrested. 
S  805.    Judgment  may  determine  the  rights  of  both  Incumbent  and 

claimant. 

1806.     When  rendered  in  favor  of  applicant. 
807.     Damages  may  be  recovered  by  euccessful  applicant. 
808.     When   several   persons   claim  the   same  office,   their   rights 
may  be  determined  by  a  single  action, 
i  809.     If  defendant  found  guilty,  what  judgment  to  be  rendered 

against  him. 
§  810.     Undertaking  when  action  brought  upon  information  of  pri- 
vate party. 

Gen.  Clt.  to  Olimp.— Cal.  Rep.  Cit.  85,  242. 

f  802.    Certain  writs  abolished.    The  writ  of  scire  facias 

is  aboUsbed.    En.  March  11,  1872.    Am'cff.  1880,  11. 

Cal.Rep.Cit.     78,498;     77,872;     77,876;     79,106;     84,120; 
84,  865;     84,  880;  108.  486;  129,  826;  129,  827. 

Corporations,  dissolntion  of. — ^By  the  Civil  Code,  sees. 
89,  400,  it  is  declared  that  the  dissolution  of  corporations 
is  provided  for,  if  involimtary,  by  this  chapter  of  this  code; 
if  voluntary,  by  part  3,  title  6,  sees.  1227-1233  of  this  code. 

Receivers  upon  dissolution  of  corporation:  Ante»  sec 
665. 

I  803,  Action  may  be  brought  against  any  party  usurp- 
ing, etc.,  any  office  or  franchise.  An  action  may  be  brought 
by  the  attorney-general,  in  the  name  of  the  people  of  this 
state,  upon  his  own  information,  or  upon  the  complaint  of  a 
private  party,  against  any  person  who  usurps,  intrudes 
into,  or  unlawfully  holds  or  exercises  any  public  office,  civil 
or  military,  or  any  franchise  within  this  state.  And  the 
attorney-general  must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has  been 
usurped,  intruded  Into,  or  unlawfully  held  or  exercised  by 
any  person,  or  when  he  Is  directed  to  do  so  by  the  governor. 
Bn.  March  11,  1872. 

Cal.Rep.Cit.  54,  821 ;  65.  616 ;  66,  288 ;  69.  463 ;  73,  491 ; 
76,  437 ;  77,  372 ;  82,  243  ;  84,  120  ;  84,  376  ;  92,  614  ; 
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96,  606 ;  100,  541 ;  101.  148 ;  114.  474 ;  116.  284 ;  116,  109 ; 
117.  614 ;  117.  616 ;  117.  616 ;  123,  146 ;  126,  629 ;  127,  349 ; 
127,  671 ;  128.  269 ;  129.  646 ;  182.  190. 

Prac.  Act,  sec.  810.    Bn.  April  29,  1851. 
CalHep.Cit  24,  127. 

Complaint:  Post,  sec.  804;  security  by  relator:  Post, 
sec.  810. 

Franchise — Civ.  Code,  sec.  358. 

Dissolution  of  corporations:    Civ.  Code,  sees.  899,  400. 

Quo  warranto,  what  court  may  issue:  Ante,  sec.  76, 
subd.  6. 

Office,  title  to— Contesting  elections:  Post,  sees.  1111- 
1127. 

Mandamus  to  compel  admission  to  office:    Post,  sec  1085. 

f  804.  Name  of  person  antitlad  to  office  may  be  set  forth 
in  the  complaint.  If  fees  have  been  received  by  the 
usurper,  he  may  be  arrested.  Wheneyer  such  action  is 
broustht,  the  attorney-general,  in  addition  to  the  statement 
of  the  cause  of  action,  may  also  set  forth  in  the  complaint 
the  name  of  the  person  rightly  entitled  to  the  office,  with  a 
statement  of  his  right  thereto;  and  in  such  case,  upon  proof 
by  affidavit  that  the  defendant  has  receiyed  fees  or  emolu- 
ments belonging  to  the  office,  and  by  means  of  his  usurpa- 
tion thereof,  an  order  may  be  granted  by  a  Justice  ot  the 
supreme  court,  or  a  Judge  of  the  superior  court,  f6r  the 
arrest  of  such  defendant  and  holding  him  to  bail;  and 
thereupon  he  may  be  arrested  and  held  to  bail  in  the  same 
manner,  and  with  the  same  effect,  and  subject  to  the  same 
rights  and  liabilities,  as  in  other  ciyil  actions  where  the 
defendant  is  subject  to  arrest  Bn.  March  11,  1872.  Am'd. 
1880,  11,  12. 

Prac.  Act,  sec.  811.    En.  April  29, 1851. 
Action — ^Where  several  claimants:  Post,  sec.  808.    Arrest 
and  bail:    Sees.  478  et  seq. 

§805.  Judgment  may  determine  the  rights  of  both  In- 
cumbent and  claimant.  In  every  such  action,  Judgment 
may  be  rendered  upon  the  right  of  the  defendant,  and  also 
upon  the  right  of  the  party  so  alleged  to  be  entitled,  or  only 
upon  the  right  of  the  defendant,  as  Justice  may  require. 
En.  March  11,  1872. 

CaIJlep.Cit  69,  464;  78,  491;  118,  400;  182,  288. 
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Prac.  Act,  sec  812.    En.  April  29,  1851. 

Cal.Rep.Cit  27,  476. 

Judgment:    Post,  sec.  809. 

1806.  When  rendered  In  favor  of  applicant.  If  the 
judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  In  favor  of  such 
person,  he  will  be  entitled,  after  taking  the  oath  of  office, 
and  executing  such  official  bond  as  may  be  required  by  law, 
to  take  upon  himself  the  execution  of  the  office.  En.  March 
11,  1872. 

Cal.Rep.Clt  115,  288;  188,  39. 

Prac.  Act,  sec.  313.    En.  April  29,  1851. 

f  807.  Damages  may  be  recovered  by  successful  appli- 
cant. If  Judgment  be  rendered  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  in  favor  of  such  person,  he  may 
recover,  by  action,  the  damages  which  he  may  have  sus- 
tained by  reason  of  the  usurpation  of  the  office  by  the 
defendant    En.  March  11,  1872. 

Cal.Rep.Cit  118,  897;  118.  400. 

Prac.  Act,  sec.  814.    En.  April  29,  1851. 
Ck>sts  and  fine:    Post,  sec.  809. 

f  808.  When  several  persons  claim  the  same  office,  their 
rights  may  be  determined  by  a  single  action.  When  several 
persons  claim  to  be  entitled  to  the  same  office  or  franchise, 
one  action  may  be  brought  against  all  such  persons,  in 
order  to  try  their  respective  rights  to  such  office  or  fran- 
chise.   En.  March  11,  1872. 

Cal.R«p.Clt  124,  18. 

Prac.  Act,  sec.  315.    En.  April  29,  1851. 

f  809.  If  defendant  found  guilty,  what  Judgment  to  be 
rendered  against  him.  When  a  defendant,  against  whom 
aach  action  has  been  brought,  is  adjudged  guilty  of  usurp- 
ing or  intruding  into,  or  unlawfully  holding  any  office, 
franchise,  or  privilege.  Judgment  must  be  rendered  that 
aach  defendant  be  excluded  from  the  office,  franchise,  or 
privilege,  and  that  he  pay  the  costs  of  the  action.  The 
court  may  also,  in  its  discretion,  impose  upon  the  defendant 
a  fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
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collected,  must  be  paid  into  the  treasury  of  the  state. 

En.  March  11,  1872. 

Cal.Rep.Cit.     79,  109 ;     82,  243 ;     84.  120 ;     84.  376 ;     84,  380 ; 
114.  479;  118.  400;  129.  646;  129.  547;  129.  548. 

Prac.  Act,  sec.  316.    En.  April  29, 1851. 

§  810.  Undertaking  when  action  brought  upon  Informa- 
tion of  private  party.  When  the  action  is  brought  upon 
the  information  or  application  of  a  private  party,  the 
attorney-general  may  require  such  party  to  enter  into  an 
undertaking,  with  sureties  to  be  approved  by  the  attorney- 
general,  conditioned  that  such  party  or  the  sureties  vrUl 
pay  any  judgment  for  costs  or  damages  recovered  against 
the  plaintiff,  and  all  the  costs  and  expenses  incurred  in  the 
prosecution  of  the  action.    En.  Stats.  1873-4,  326. 

Cal.Rep.Cit     69,221;     69.463;     76,148;     76,487;     79,106; 
84,  366;  108.  436;  108,  736;  129,  326;  129,  827. 


CHAPTER  VL 

OF    ACTIONS    AGAINST    STEAMERS,    VESSELS,    AND    BOATS. 

§  818.  When  yessels,  etc,  ore  liable.  Their  liabilities  conttitnlt 
liens. 

8  814.     Actions,  how  brought. 

I  816.     Complaint  must  be  verified. 

9  816.     Summons,  serviee  of. 

S  817.  Plaintiff  may  have  such  vessel,  etc.,  attached, 

S  818.  The  clerk  must  Issue  the  writ  of  attachment. 

I  819.  Such  writ  must  be  directed  to  the  sheriff. 

9  820.  Writ,  execution  of. 

9  821.  The  owner,  master,  etc.,  may  appear  and  defend  such  vessel. 

9  822.  Discharge  of  attachment. 

9  823.  After  appearance,  attachment  may,  on  motion,  be  disdiarged. 

9  824.  When  not  discharged  such  vessel,  etc.,  may  be  sold  at  pub- 
lic auction.     Application  of  proceeds. 

^  826.  Mariners  and  others  may  assert  their  claim  for  wages,  not- 
withstanding prior  attachment. 

9  826.  Proof  of  the  claims  of  mariners  and  others. 

9  827.  SherifTs  notice  of  sale  to  contain  measurement,  tonnage,  etc 

$813.  When  vesseisp  etc.,  are  iiable.  Their  liabilities 
constitute  liens.  All  steamers,  vessels,  and  boats  are 
liable: 

1.  For  services  rendered  on  board  at  the  request  of,  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees. 

2.  For  supplies  furnished  in  this  state  for  their  use,  at 
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the  request  of  their  respectiye  owners,  masters,  agents,  or 
consignees. 

3.  For  work  done  or  materials  furnished  in  this  state  for 
their  construction,  repair,  or  equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 

6.  For  nonperformance,  or  malperformance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  state,  made  by  their  respective  owners, 
masters,  agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty in  this  state. 

Demands  for  these  several  causes  constitute  liens  upon 
all  steamers,  vessels  and  boats,  and  have  priority  in  their 
order  herein  enumerated,  and  have  preference  over  all 
other  demands;  but  such  liens  only  continue  in  force  for 
the  period  of  one  year  from  the  time  the  cause  of  action 
accnied.    Bn.  March  11,  1872.    Am'd.  1873-4,  327, 

Cal.Rep.Clt.  124.  215;  188,  481. 

Prac.  Act,  sec.  317.  En.  April  29,  1851.  Am'd.  1860,  304. 

Cal.Rep.Clt.  13,  371;  18,  632. 

Seamen's  wages,  jurisdiction  of  actions:    Ante,  sec.  114. 

Salvage:    Civ.  Code,  sec.  2079. 

Preference  over  all  other  demands,  as  to  labor  claims: 
Post,  sees.  1204-1206. 

Iden,  defined:     Sec.  1180. 

Justices  of  the  peace  have  not  Jurisdiction  where  the 
suit  on  proceeding  is  for  the  recovery  of  seamen's  wages 
for  a  voyage  performed,  in  whole  or  in  part,  without  the 
waters  of  this  state:    Ante,  sec.  114. 

§  814.  Actions,  how  brought.  Actions  for  any  of  the 
causes  specified  in  the  preceding  section  must  be  brought 
against  the  owners  by  name,  if  known,  but  If  not  known, 
that  fact  shall  be  stated  in  the  complaint,  and  the  defend- 
ants shall  be  designated  as  unknown  owners.  Other 
persons  having  a  lien  upon  the  vessel  may  be  made  defend- 
ants to  the  action,  the  nature  and  amount  of  such  lien  being 
stated  in  the  complaint  En.  March  11, 1872.  Am'd.  1873-4, 
328. 

Prac.  Act,  sec.  318.    En.  April  29,  1851. 

Unknown  owners — fictitious  designation  of:  Ante,  sec. 
474. 

Parties,  generally:    Ante,  sees.  3C7  et  seq. 
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§  815.  Complaint  muit  be  verified.  The  complaint  must 
designate  the  steamer,  vessel,  or  boat  by  name,  and  must 
be  yerified  by  the  oath  of  the  plaintiff,  or  some  one  on  his 
behalf.    En.  March  11,  1872. 

Prac.  Act,  sec.  319.    En.  April  29,  1851. 

Verification  of  pleadings:    Ante,  sec.  446. 

§  816.  Summons,  service  of.  The  summons  and  copy  of 
the  complaint  must  be  served  on  the  owners  if  they  can  be 
found;  otherwise,  they  may  be  served  on  the  master,  mate, 
or  person  having  charge  of  the  steamer,'  vessel  or  boat. 
En.  March  11, 1872.    Am'd.  1873-4,  328;  1880, 12. 

Prac.  Act,  sec.  320.    En.  April  29,  1851. 

Service  of  summons,  generally:    Ante,  sees.  410  et  seq. 

§817.  Plaintiff  may  have  8UC4I  vessel,  etc.,  attached. 
The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any 
time  afterward,  may  have  the  steamer,  vessel,  or  boat,  with 
Its  tackle,  apparel,  and  furniture,  attached  as  security  for 
the  satisfaction  of  any  Judgment  that  may  be  recovered  in 
the  action.    En.  March  11,  1872.    Am'd.  1873-4,  328. 

Prac.  Act,  sec.  321.    En.  April  29,  1851. 

Attachment  generally;     Ante,  sees.  537  et  seq. 

I  818.  The  clerk  must  Issue  the  writ  of  attachment.  The 
clerk  of  the  court  must  issue  a  writ  of  attachment  on  the 
application  of  the  plaintiff,  upon  receiving  a  written  under- 
taking on  behalf  of  the  plaintiff,  executed  by  two  or  more 
sulflcient  sureties,  to  the  effect  that  if  the  Judgment  be 
rendered  in  favor  of  the  owner  of  the  steamer,  vessel,  or 
boat,  as  the  case  may  bo,  he  will  pay  all  costs  and  damages 
that  may  be  awarded  against  him,  and  all  damages  that 
may  be  sustained  by  him  from  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  shall  in  no 
case  be  less  than  five  himdred  dollars.  En.  March  11, 1872. 
Am'd.  1873-4,  328. 

Prac.  Act,  sec.  322.    En.  April  29,  1851. 

Attachment  bond,  generally:    Compare  sec.  539,  ante. 

Qualifications  of  sureties:    Post,  sec.  1057. 

S  819.  Such  writ  must  be  directed  to  the  sheriff.  The 
writ  must  be  directed  to  the  sheriff  of  the  county  within 
which  the  steamer,  vessel,  or  boat  lies,  and  direct  him  to 
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attach  such  steamer,  yessel^  or  boat,  with  its  tackle,  aih 
parel,  and  furniture,  and  keep  the  same  in  his  custody 
until  discharged  in  due  course  of  law.  En.  March  11, 1872. 
Am'd.  1873-4,  329. 

Prac.  Act,  sec.  323.    Bn.  April  29,  1851. 

§  820.  Writ,  execution  of.  The  sheriff  to  whom  the  writ 
is  directed  and  delivered  must  execute  it  without  delay, 
and  must  attach  and  keep  In  his  custody  the  steamer, 
vessel,  or  boat  named  therein,  with  its  tackle,  apparel,  and 
furniture,  until  discharged  in  due  course  of  law;  but  the 
sheriff  is  not  authorized  by  any  such  writ  to  interfere  with 
the  discharge  of  any  merchandise  on  board  of  such  steam- 
er, vessel,  or  boat,  or  with  the  removal  of  any  trunks  or 
other  property  of  passengers,  or  of  the  captain,  mate,  sea- 
men, steward,  cook,  or  other  persons  employed  on  board. 
Bin.  March  11,  1872.    Am'd.  1873-4,  329. 

Prac.  Act,  sec.  824.    Bn.  April  29,  1851. 

S  821.  The  owner,  master,  etc.,  may  appear  and  defend 
such  vessei.  The  owner,  or  the  master,  agent,  or  consignee 
of  the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may 
except  to  the  sufficiency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  require  sureties  to 
Justify,  as  upon  bail  on  arrest  En.  March  11,  1872.  Am'd. 
1878-4,  829. 

Prac.  Act,  sec.  825.    En.  April  29,  1851. 

Cal.Rep.Clt.  7,  409. 

Appearance:    t'ost,  sec.  1014. 

Answer:    Ante,  sec.  487. 

Justification  of  sureties:    Ante,  sec.  495. 

S  822.  Discharge  of  attachment.  After  the  attachment  is 
levied,  the  owner,  or  the  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat,  may,  in  behalf  of  the  owner,  have 
the  attachment  discharged,  upon  giving  to  the  sheriff  an 
undertaking  of  at  least  two  sufficient  sureties  in  an  amount 
sufficient  to  satisfy  the  demand  in  suit,  besides  costs,  or 
depositing  that  amount  with  the  sheriff.  Upon  receiving 
such  undertaking  or  amount,  the  sheriff  must  restore  to 

Cod«  Ctv.  Proc— 28. 
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the  owner,  or  the  master,  agent,  or  consignee  of  the  owner, 
the  steamer,  vessel,  or  boat  attached.  En.  March  11,  1872. 
Am'd.  1873-4,  330. 

Prac.  Act,  sec.  326.    En.  April  29,  1851. 
Compare  sec.  540. 

§  823.  After  appearance,  attachment  may,  on  motion,  be 
discharged.  After  the  appearance  in  the  action  of  the 
owner,  the  attachment  may,  on  motion,  also  be  dis- 
charged, in  the  same  manner,  and  on  like  terms  and  con- 
ditions, as  attachments  in  other  cases,  subject  to  the 
provisions  of  sec.  825.  En.  March  11,  1872.  Am'd.  1873-4, 
330. 

Prac.  Act,  sec.  827.    En.  April  29,  1851. 
Discharge  of  attachment:    Ante,  sees.  554-558. 

§  824.  When  not  discharged  such  vessel,  etc.,  may  be 
sold  at  public  auction.  Application  of  proceeds.  If  the 
attachment  be  not  discharged,  and  a  judgment  be  recovered 
In  the  action  in  favor  of  the  plaintiff,  and  an  execution  be 
issued  thereon,  the  sheriff  must  sell  at  public  auction,  after 
publication  of  notice  of  such  sale  for  ten  days,  the  steamer, 
vessel,  or  boat,  with  its  tacKle,  apparel,  and  furniture,  or 
such  interest  therein  as  may  be  necessary,  and  must  apply 
the  proceeds  of  the  sale  as  follows: 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the 
execution. 

2.  To  the  payment  of  the  judgment  and  costs,  including 
his  fees. 

3.  He  must  pay  any  balance  remaining  t^  the  owner,  or 
to  the  master,  ageot,  or  consignee,  who  may  have  appeared 
on  behalf  of  the  owner,  or  if  there  be  no  appearance,  then 
into  court,  subject  to  the  claim  of  any  party  or  parties 
legally  entitled  thereto.  En.  March  11, 1872.  Am'd.  1873-4, 
330. 

Prac.  Act,  sec.  328.    En.  April  29,  1851. 

Sale  on  execution,  generally:    Ante,  sees.  694  et  seq. 

Payment  into  court:     Ante,  sees.  572-574,  post,  2104. 
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1 825.  Mariners  and  others  may  assert  their  claim  for 
wages,  notwithstanding  prior  attachment.  Any  mariner, 
boatman,  or  other  person  employed  in  the  service  of  the 
steamer,  vessel,  or  boat  attached,  who  may  wish  to  assert 
his  claim  for  wages  against  the  same,  the  attachments  be- 
ing issued  for  other  demands  than  such  wages,  may  file  an 
affidavit  of  his  claim,  setting  forth  the  amount  and  the 
particular  service  rendered,  with  the  clerk  of  the  court; 
and  thereafter  no  attachment  can  be  discharged  upon  filing 
an  undertaking,  unless  the  amount  of  such  claim,  or  the 
amount  determined  as  provided  in  the  next  section,  be 
covered  thereby,  in  addition  to  the  other  requirements;  and 
any  execution  issued  against  such  steamer,  vessel,  or  boat, 
upon  Judgment  recovered  thereafter,  must  direct  the  appli- 
cation of  the  proceeds  of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or 
the  amount  determined  as  provided  in  the  next  section, 
which  amoimt  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs  and 
sherifTs  fees,  and  must  direct  the  payment  of  any  balance 
to  the  owner,  master,  or  consigned  who  may  have  appeared 
in  the  action;  but  if  no  appearance  by  them  be  made  there- 
in, it  must  direct  a  deposit  of  the  balance  in  court.  En. 
March  11,  1872. 

Prac.  Act,  sec.  329.    En.  April  29,  1851. 
Cal.Rep.Cit.  2.  810. 

Preferred  claims,  for  wages,  etc.:    Post,  sees.  1204-1207. 
Deposit  in  court:    Ante,  sees.  572  et  seq.,  post,  2104. 

1826.  Proof  of  the  claims  of  mariners  and  others.  If 
the  claim  of  the  mariner,  boatman,  or  other  person,  filed 
with  the  clerk  of  the  court,  as  provided  in  the  last  section, 
be  not  contested  within  five  days  after  notice  of  the  filing 
thereof  by  the  owner,  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat  against  which  the  claim  is  filed,  or 
by  any  creditor,  it  shall  be  deemed  admitted;  but  if  con- 
tested, the  clerk  must  indorse  upon  the  affidavit  thereof  a 
statement  that  it  is  contested,  and  the  grounds  of  the  con- 
test, and  must  immediately  thereafter  order  the  matter  to 
a  single  referee  for  his  determination,  or  he,  may  hear  the 
proofs  and  determine  the  matter  himself.  The  judgment  of 
the  clerk  or  referee  may  be  reviewed  by  a  court  in  which 
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the  action  is  pending,  or  a  judge  thereof,  immediately  after 
the  same  is  given,  and  the  Judgment  of  the  court  or  Judge 
shall  be  final.  On  the  review,  the  court  or  Judge  may  use 
the  minutes  of  the  proofs  taken  by  the  clerk  or  referee,  or 
may  take  the  proofs  anew.  En.  March  ll^  1872.  Am'a. 
1873-4,  331;  1880,  12. 

Prac.  Act,  sec.  330.    Bn.  April  29,  1851. 

§827.  Sheriff's  notice  of  sale  to  contain  measurement^ 
tonnage,  etc.  The  notice  of  sale  published  by  the  sheriff 
must  contain  a  statement  of  the  measurement  and  tonnage 
of  the  steamer,  vessel,  or  boat,  and  a  general  description 
of  her  condition.    Bn.  March  11,  1872. 

Prac.  Act,  sec.  331.    En.  April  29,  1851. 

Prac.  Act,  sec.  332.    En.  April  29,  1851. 
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TITLE   XL 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Chapter  I.    Place  of  Trial  of  Actions  in  Justices'  Courts* 

f§  83^838. 
n.    Manner  of  Commencing  Actions  in  Justices' 
Courts,  S§  839-850. 

III.  Pleadings  in  Justices'  Courts,  S|  851-860. 

IV.  Provisional    Remedies    in    Justices'    Courts, 

§1  861-870. 
V.    Judgment    by    Default    In    Justices'    Courts, 

§§  871,  872. 
VI.    Time  of  Trial  and  Postponements  in  Justices' 
Courts.  §§  873-877. 
Vn.    Trials  in  Justices'  Courts,  8§  878-887. 
VUL    Judgments  (other  than  by  default)  in  Justices' 
Courts,  |§  889-900. 
IX.    SSzecutions  from  Justices'  Courts,  |8  901-906. 
X.    ContempU  in  Justices'  Courts,  fifi  906-910. 
XI.    Dockets  of  Justices,  88  911-918. 
xXII.    General  Provisions  Relating  to  Justices'  Courts, 
if  919-926. 


CHAPTER  I. 

PLACB  OF  TRIAL  OF  ACTIONS  IN  JtJSTICBS'  COURTS. 

I  882.  Actions,  in  what  township  or  city  may  he  commenced. 

I  883.  Place  of  trial  may  be  changed  in  certain  cases. 

i  884.  Limitation  on  the  right  to  change. 

i  836.  To  what  court  transferred. 

I  836.  Proceedings  after  order  changing  place  of  trial. 

8  837.  BfTect  of  an  order  changing  place  of  triaL 

8  838.  Transfer  of  cases  to  the  superior  court. 

8  832.  Actions,  In  what  township  or  city  may  be  com- 
menced. Actions  in  Justices'  courts  must  be  commenced, 
and,  subject  to  the  right  to  change  the  place  of  trial,  as  in 
this  chapter  provided,  must  be  tried: 

1.  If  there  be  no  Justices'  court  for  the  township  or  city 
in  which  the  defendant  resides:  in  any  city  or  township  of 
the  county  in  which  he  resides. 


H^H^,  833  PLACB    OF    TRIAL    OF    ACTIONS.  930 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  In  any  debt  or  contract,  or  otherwise  joint- 
ly liable  In  the  same  action,  and  reside  in  different  town- 
ships or  different  cities  of  the  same  county,  or  in  different 
counties:  in  the  township  or  city  in  which  any  of  the  per- 
sons liable  may  reside. 

3.  In  cases  of  Injury  to  the  person  or  property:  in  the 
township  or  city  where  the  injury  was  committed,  or  where 
the  defendant  resides. 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaining  the  same:  in 
the  township  or  city  in  which  the  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  defend- 
ant resides. 

5.  When  the  defendant  is  a  nonresident  of  the  county: 
in  any  township  or  city  wherein  he  may  be  found. 

€.  When  the  defendant  is  a  nonresident  of  the  state:  in 
any  township  or  city  in  the  state. 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  In  another  county, 
township,  or  city:  in  the  township  or  city  in  which  such 
obligation  Is  to  be  performed,  or  in  which  he  resides;  and 
the  township  or  city  In  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  performed,  unless  there  is  a  special  contract  to  the 
contrary. 

8.  When  the  parties  voluntarily  appear  and  plead  with- 
out summons:  in  any  township  or  city  in  the  state. 

9.  In  all  other  cases:  in  the  township  or  city  in  which 
the  defendant  resides.  En.  March  11,  1872.  Am'd.  1873-4, 
831. 

Cal.Rep.Clt.  88,  410.    Bubd.  7—66.  442. 

Prac.  Act,  sec.  535.  En.  April  29,  1851.  Am'd.  1853,  278; 
1867-8,  550. 

Cal.Rep.Cit  34,  326. 

Place  of  trial  generally:     Ante,  sees.  392  et  seq. 
Jurisdiction  of  justice  court:     Ante,  sees.  112-115;  post, 
sec.  925. 

fi  838.  Place  of  trial  may  be  changed  In  certain  cases. 
The  court  may,  at  any  time  before  the  trial,  on  modox^ 
change  the  place  of  trial  in  the  following  cases: 


1 
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1.  When  it  appears  to  the  satisfaction  of  the  Justice  bo- 
fore  whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  Justice  is  a  material  witness  for  either 
party; 

2.  When  either  party  makes  and  flies  an  affldarlt  that  h<d 
believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  Justice,  by  reason  of  the  interest,  prejudice,  or 
bias  of  the  Justice; 

3.  When  a  Jury  has  been  demanded,  and  either  party 
makes  and  flies  an  affidavit  that  he  cannot  have  a  fair  and 
impartial  trial,  on  account  of  the  bias  or  prejudice  of  the 
citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  Justice  is  disqualified  from 
acting; 

5.  When  the  Justice  is  sick  or  unable  to  act.  En.  March 
11,  1872. 

Cal.Rep.Clt.  67,  106.    Subd.  2—123,  413. 

Prac.  Act,  sec.  682.  En.  April  29, 1851.  Am'd.  1853,  279; 
1863,  502. 

CaLRep.Clt  22,  87;  128,  418. 

Change  of  venue,  generally:    Ante,  sees.  397  et  seq. 

S  834.  Limitation  on  the  right  to  change.  The  place  of 
trial  cannot  be  changed,  on  motion  of  the  same  party,  more 
than  once,  upon  any  or  all  the  grounds  specified  in  the  first, 
second,  and  third  subdivisions  of  the  preceding  section. 
En.  March  11, 1872. 

1 835.  To  what  court  transferred.  When  the  court  orders 
the  place  of  trial  to  be  changed,  the  action  must  be  trans- 
ferred for  trial  to  a  court  the  parties  may  agree  upon;  and 
if  they  do  not  so  agree,  then  to  another  Justices'  court  in 
the  same  county.    En.  March  11, 1872. 

1 836.  Proceedings  after  order  changing  place  of  trial. 
After  an  order  has  been  made,  transferring  the  action  for 
trial  to  another  court,  the  following  proceedings  must  be 
had: 

1.  The  Justice  ordering  the  transfer  must  immediately 
transmit  to  the  Justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  by  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
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with  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 

2.  Upon  the  receipt  hy  him  of  such  papers,  the  justice  of 
the  court  to  which  the  case  is  transferred  must  issue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trial.    En.  March  11, 1872. 

CaI.Rep.Clt.  67,  106. 

§  837.  Effect  of  an  order  changing  place  of  trial.  From 
the  time  the  order  changing  the  place  of  trial  is  made  the 
court  to  which  the  action  is  thereby  transferred  has  the 
same  jurisdiction  over  it  as  though  it  had  been  commenced 
in  such  court.    En.  March  11,  1872. 

Cal.Rep.Cit.  60.  443. 

§  838.  Transfer  of  cases  to  the  superior  court.  The 
parties  to  an  action  in  a  justices'  court  cannot  give  evi- 
dence upon  any  question  which  involves  the  title  or  pos- 
session of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine;  nor  can  any  issue  pre- 
senting such  question  be  tried  by  such  court;  and  if  it  ap- 
pear, from  the  answer  of  the  defendant,  verified  by  his 
oath,  that  the  determination  of  the  action  will  necessarily 
involve  the  question  of  title  or  possession  to  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  the  justice  must  suspend  all  further  pro- 
ceedings in  the  action  and  certify  the  pleadings,  and,  if 
any  of  the  pleadings  are  oral,  a  transcript  of  the  same, 
from  his  docket  to  the  clerk  of  the  superior  court  of  the 
county;  and  from  the  time  of  filing  such  pleadings  or 
transcript  with  the  clerk,,  the  superior  court  shall  have 
over  the  action  the  same  jurisdiction  as  if  it  had  been  com- 
menced therein;  provided,  that  in  cases  of  forcible  entry 
and  detainer,  of  which  justices'  courts  have  jurisdiction, 
any  evidence,  otherwise  competent,  may  be  given,  and  any 
question  properly  involved  therein  may  be  determined. 
Eq.  March  11,  1872.    Am'd.  1880,  18. 


Cal.Rep.Cit.  50.  610 
69,  668 :  76,  184 
92,  61;  96.  380 

114.  506:  114.  506 

186,  68. 


51,  601 ;  56.  147  ;  66.  638 

76.  186  ;  77.  542  ;  80.  660 

103.  139 ;  103.  140 ;  103.  141 

114,  607;  126.  616;  126.  574 


66,  641; 

80.  562; 
103.  142; 
131.  217; 


Prac.  Act,  sec.  581.  En.  April  29,  1851.  Am'd.  1864,  117. 

GalJlep.Clt.  9.  50 ;  17.  69. 
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Certifying  to  superior  court,  from  justices'  courts  in 
cities  and  counties:    Ante,  sec.  92. 

Title  or  possession  of  realty  involved:  Ante,  sec.  112, 
6ubd«  2. 

Legality  of  tax,  etc.,  involved:     Ante,  sec.  112,  subd.  1. 

Forcible  entry  and  detainer.  Jurisdiction  of:  Ante,  sec. 
113,  sabd.  1. 


CHAPTER  II. 

MANNER    OF    COMMENCINO    ACTIONS   IN    JUSTICES'    COURTS. 

f  889.  Actions,  how  commenced. 

§  840.  .  Summons  may  issue  within  a  year. 

f  841.  Defendant  may  waive .  summons. 

8  842.  Parties  may  appear  in  person  or  by  attorney. 

I  843.  When  guardian  necesdary,  how  appointed. 

844.  Summons,  how  Issued,  dl^^cted,  and  what  to  contain. 

846.  Time  for  appearance  of  defendant. 

846.  Alias  summons. 

847.  Same. 

848.  Service  of  summons  outside  of  county. 
f  849.  Summons,  by  whom  and  how  served  and  returned. 
S  850.  Notice  of  hearing. 

1839.  Actions,  how  commenced.  An  action  in  a  jus- 
tice's court  is  commenced  by  filing  a  complaint.  En.  March 
11,  1872.    Am'd.  1875-6,  98. 

Cal.Rep.Cit.  81,  38. 

Prac  Act,  sec.  638.  En.  April  29,  1851.  Am'd.  1869-70, 
637. 

Actions,  in  cities  and  counties,  title,  etc.:    Sec.  89. 

Commencement  of  action:  Sees.  350,  405.  Action,  when 
pending:    Post,  sec.  1049. 

Complaint  generally:    Ante,  sec.  426. 

Fees  payable  in  advance:    Sec.  91,  ante. 

fi  840.  Summons  may  Issue  within  a  year.  The  court 
must  indorse  on  the  complaint  the  date  upon  which  it  was 
filed,  and  at  any  time  within  one  year  thereafter  the  plain- 
tiff may  have  summons  issued.    En.  March  11,  1872. 

Issuance  of  summons,  generally:    Ante,  sec.  406. 

Payment  of  fees,  in  cities  and  counties:    Ante,  sec.  91. 

§841.  Defendant  may  waive  summons.  At  any  time 
after  the  complaint  is  filed,  the  defendant  may,  in  writing. 
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or  by  appearing  and  pleading,  waive  the  issuing  of  sum- 
mons.   En.  March  11,  1872. 
Waiver — compare  sec.  406,  ante. 

§  842.  Parties  may  appear  in  person  or  by  attorney. 
Parties  in  Justices'  courts  may  appear  and  act  in  person  or 
by  attorney;  and  any  person  except  the  constable  by  whom 
the  summons  or  Jury  process  was  served,  may  act  as 
attorney.     En.  March  11,  1872. 

Cal.Rep.Clt.  72,  88. 

Prac.  Act.  sec.  534.    En.  April  29,  1851. 
Justices'  court  practitioners:    Ante,  sec.  96. 
Attorneys,  generally:    Ante,  sees.  275  et  seq. 

§  843.  WFien  guardian  necessary,  Fiow  appointed.  When 
an  infant,  insane,  or  incompetent  person  is  a  party,  he 
must  appear,  either  by  his  general  guardian  if  he  have  one, 
or  by  a  guardian  ad  litem  appointed  by  the  Justice.  When 
a  guardian  ad  litem  is  appointed  by  the  Justice,  he  must  be 
appointed  as  follows: 

1.  If  the  infant,  insane,  or  incompetent  person  be  plain- 
tiff, the  appointment  must  be  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  be  of  the 
age  of  fourteen  years;  if  under  that  age,  or  if  insane  or  in- 
competent, upon  the  application  of  a  relative  or  friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  defend- 
ant, the  appointment  must  be  made  at  the  time  the  sum- 
mons is  returned,  or  before  the  answer,  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned;  if  he  be 
under  the  age  of  fourteen,  or  be  insane  or  incompetent,  or 
neglect  so  to  apply,  then  upon  the  application  of  a  relative 
or  friend,  or  any  other  party  to  the  action,  or  b7  the  Justice, 
on  his  own  motion.  En.  March  11, 1872.  Am'd.  1873-4,  333; 
1880,  18. 

Prac.  Act,  sec.  539.    En.  April  29,  1851. 
Guardians — compare  sees.  372,  373,  ante. 

§844.  Summons,  how  Issued,  directed,  and  what  to 
contain.  The  summons  must  be  directed  to  the  defend- 
ant, signed  by  the  Justice,  and  must  contain: 

1.  The  title  of  the  court,  name  of  the  county,  dty  and 
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county,  or  township  in  which  the  action  is  brought,  and  th# 
names  of  the  parties  thereto; 

2.  A  direction  that  the  defendant  appear  and  answer 
before  the  Justice,  at  his  office,  as  specified  in  section  eight 
hundred  and  forty-five  of  this  code; 

3.  A  notice  that  unless  the  defendant  so  appear  and 
answer,  the  plaintiff  will  take  Judgment  for  any  money  or 
damages  demanded  in  the  complaint,  as  arising  upon  con- 
tract, or  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint  If  the  plaintiff  appears  by  attorney,  the 
name  of  the  attorney  must  be  indorsed  upon  the  summons. 
En.  March  11,  1872.    Am'd.  1875-6,  98;  1880,  19;  1899,  100. 

Gal.Rep.Clt     67.  397;  107,  118.      Subd.  1—120,  614.    Subd.  5— 
67,  396. 

Prac.  Act,  sec.  540.    En.  April  29,  1851. 
Contents  of  summons — compare  sec.  407,  ante. 

§846.  Time  for  appearance  of  defendant.  The  time 
specified  in  the  summons  for  the  appearance  of  the  defend- 
ant must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons, 
forthwith. 

2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the  com- 
plaint within  fiye  days.  If  the  summons  be  served  In  the 
city  and  county,  township,  or  city,  in  which,  the  action  is 
brought;  within  ten  days,  if  served  out  of  the  township 
or  city,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.  En.  March 
11, 1872.    Am'd.  1873-4,  407;  1875-6,  99;  1880,  19. 

CaI.Rep.Cit.  71,  169. 

Prac.  Act,  sec.  541.  En.  April  29,  1851.  Am'd.  1854,  67; 
1867-8,  651. 

Cal.Rep.Cit.  8,  840;  84,  646. 

§  846.  Alias  summons.  If  the  summons  is  returned  with- 
out being  served  upon  any  or  all  of  the  defendants,  the 
Justice,  upon  the  demand  of  the  plaintiff,  may  issue  an 
alias  summons  in  the  same  form  as  the  original,  except 
that  he  may  fix  the  time  for  the  appearance  of  the  defend- 
ant at  a  period  not  to  exceed  ninety  days  from  its  date. 
En.  March  11,  1872. 

Alias  summons,  generally:  Ante,  sec.  408. 


U  847-840  COMMENCING    ACTIONS.  836 

§  847.  Same.  The  justice  may,  within  a  year  from  the 
date  of  the  filing  of  the  complaint,  issue  as  many  alias  sum- 
mons as  may  be  demanded  by  the  plaintiff.  En.  March  11, 
1872. 

Alias  summons:     Ante,  sec.  408. 

§  848.  Service  of  summons  outside  of  county.  The  sum- 
mons cannot  be  served  out  of  the  county  of  the  Justice 
before  whom  the  action  is  brought,  except  when  the  action 
is  brought  upon  a  Joint  contract  or  obligation  of  two  or 
more  persons,  who  reside  in  different  counties  and  the 
summons  has  been  served  upon  the  defendant,  resident  of 
the  county,  in  which  case  the  summons  may  be  served  upon 
the  other  defendant  out  of  the  county;  and  except,  also, 
when  an  action  is  brought  against  a  party  who  has  con- 
tracted to  perform  an  obligation  at  a  particular  place,  and 
resides  In  a  different  county,  in  which  case  summons  may 
be  served  in  the  county  where  he  resides;  and  except,  also, 
where  an  action  is  brought  for  injury  to  person  or  property, 
and  the  defendant  resides  in  a  different  county,  in  which 
case  summons  may  be  served  in  the  county  where  the  de- 
fendant resides.  Bn.  March  11,  1872.  Am'd.  1873-4,  838; 
1875-6,  99. 

CaI.Rep.Cit.  66,  442;  71,  666;  97,  67. 

Process  of  Justices'  courts — extent  of:  Ante,  sees.  94, 106. 

§849.  Summons,  by  whom  and  how  served  and  re- 
turned. The  summons  may  be  served  by  a  sheriff  or 
constable  of  any  of  the  counties  of  this  states  provided, 
that  when  a  summons  issued  by  a  Justice  of  the  peace  is 
to  be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate,  under 
seal^  by  the  county  clerk  of  such  county,  to  the  effect  that 
the  person  issuing  the  same  was  an  acting  justice  of  the 
peace  at  the  date  of  the  summons,  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  eighteen 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
action  is  brought  and  must  be  served  and  returned,  as 
provided  in  title  five,  part  two,  of  this  code,  or  it  may  be 
served  by  publication;  and  sections  four  hundred  and 
thirteen  and  four  hundred  and  twelve,  so  far  as  they  relate 
to  the  publication  of  summons,  are  made  applicable  to 


S87  COMMENCING    ACTIONS.  I860 

Justices'  courts,  the  word  "  justice  **  being  substituted  for 
the  word  "judge"  wherever  the  latter  word  occurs.    B«n. 
March  11,  1872.    Am'd.  1873-4,  407;  1891,  61. 
CalJtep.Cit.  69,  478;  69,  498;  78,  4. 

Prac.  Act,  sec.  642.    En.  April  29, 1851. 

Prac.  Act,  sec.  618.  En.  April  29,  1861.  Am'd.  1860,  805; 
1865-6,  467. 

Prac.  Act,  sec.  614.    En.  April  29,  1861. 

The  act  of  1875-6,  865,  relating  to  the  senrice  of  summons 
in  justice's  court  in  San  Francisco  was  superseded  by  this 
section. 

Publication,  service  by:    Ante,  sees.  412,  413. 

§850.  Notice  of  hearing.  When  all  the  parties  served 
with  process  shall  have  appeared>  or  some  of  them  have 
appeared,  and  the  remaining  defendants  have  made  default, 
the  justice  must  fix  the  day  for  the  trial  of  said  cause, 
whetiier  the  issue  is  one  of  law  or  fact,  and  give  notice 
thereof  to  the  plaintiff  and  the  defendants  who  have  ap- 
peared, but  in  case  any  of  the  parties  are  represented  by 
an  attorney,  then  to  such  attorney.  Such  notice  shall  be 
in  writing,  signed  by  the  justice,  and  substantially  in  the 
following  form  (filling  blanks  according  to  the  facts) : 

In  the  justice  court,  township  (or 

city,  or  dty  and  county),  county,  or  city  and  county  of 

«  State  of  California.     .., 

plaintiff,  vs defendant    To 

,  plaintiff,  or ,  attorney 

toT  plaintiff,  and  to   defendant,  or 

,  attorney  for  defendant 

Tou  and  each  of  you  will  please  take  notice  that  the 
undersigned  justice  of  the  peace  before  whom  the  above- 
entitled  cause  is  pending,  has  set  for  hearing  the  demurrer 

of filed  in  said  cause  (or  has  set  the  said  cause 

for  trial,  as  the  case  may  be),  b^ore  me  at  my  office  in 
said  township  (or  city,  or  city  and  county),  at  ....  o'clock 
...M.,  on  the day  of ,19... 

Bated  tnis day  of 19... 

(Signed) 

Justice  of  the  Peace. 
Code  Civ.  Proc.— 29. 
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Said  notice  shall  be  served  by  any  person  competent  and 
qualified  to  serve  a  summons  in  a  justice's  court,  and  shall 
be  served,  returned,  and  filed  in  like  manner  as  a  sum- 
mons; and  the  justice  shall  enter  on  his  docket  the  date 
of  giving  notice  of  trial  or  hearing,  and  date  of  trial  or 
hearing,  and  the  time  of  its  return,  and  by  whom  and  how 
served.  The  parties  are  entitled  to  one  hour  In  which  to 
appear  after  the  time  fixed  in  the  said  notice,  but  are  not 
bound  to  remain  longer  than  that  time,  unless  both  parties 
have  appeared,  and,  the  justice  being  present,  is  engaged 
in  trial  of  another  cause.  En.  March  11,  1872.  Am'd. 
1875-6,  99;  1900-01,  598. 

Cal.Rep.Clt.     74,  844;     74,  845;     97,  624;     97,  626;  109,  617; 
118.  276;  118,  296;  186.  866;  188,  650. 

Time  of  trial:    Post,  sees.  878  et  seq. 


CHAPTER   in. 

PLEADINGS  IN  JUSTICES'  COURTS. 

861.  Fonn  of  pleadings. 

852.  Pleadings  in  justices'  courts. 

853.  Complaint  defined. 

854.  When  demurrer  to  complaint  may  be  put  In. 
855.'  Answer. 

856.  If  the  defendant  omits  to  set  up  counterclalnu 

857.  When  plaintiff  may  demur  to  answer. 
S  858.     Proceedings  on  demurrer. 

9  859.     Amendment  of  pleadings. 

$  860.    Answer  or  demurrer  to  amended  pleadings. 

§  851.    Form  of  pleadings.    Pleadings  in  justices*  courts: 

1.  Are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
tiUe; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  lA 
the  docket    En.  March  11,  1872. 

Cal.Rep.Clt.  56,  525;  56,  526. 

Prac.  Act,  sec.  571.    En,  April  29,  1851. 
Cal.Rep.Clt.  9,  50;  20.  49. 

Prac.  Act,  sec.  572.    En.  April  29,  1861. 


S89  njBADlNGS    IN    JUSTICES'    COURTS.  11882-856 

Subd.  a—yerified  answer:  Ante,  sec.  112,  subd.  2,  sec 
838. 

1 862.    Pleadings  In  Justices'  courts.    The  pleadings  are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 
8.  The  answer  by  the  defendant; 

4.    The  demurrer  to  the  answer.    En.  March  11, 1872. 
Prac.  Act,  sec.  570.    En.  April  29,  1851. 
List  of  pleadings — ^generally:    Ante,  sec.  422. 

1853.  Complaint  defined.  The  complaint  in  justices' 
courts  is  a  concise  statement,  in  writing,  of  the  facts  con- 
stituting the  plaintiff's  cause  of  action;  or  a  copy  of  the 
account,  note,  bill,  bond,  or  instrument  upon  which  the 
action  is  based.    Bn.  March  11,  1872. 

Cal.Rep.Cit  122.  470;  186,  61. 

Prac.  Act,  sec.  578.    En.  April  29,  1851* 

Complaint — generally:    Ante,  sec.  426. 

S  854.  When  demurrer  to  complaint  may  be  put  in.  The 
defendant  may,  at  any  time  before  answering,  demur  to  the 
complaint.    En.  March  11,  1872. 

Prac.  Act.  sec.  578.    En.  April  29,  1851. 
Demurrer,  generally:  Ante,  sec.  430. 

f  865.  Answer.  The  answer  may  contain  a  denial  of  any 
or  an  of  the  material  facts  stated  in  the  complaint,  which 
the  defendant  belieyes  to  be  untrue,  and  also  a  statement, 
in  a  plain  and  direct  manner,  of  any  other  facts  constituting 
a  defense  or  counterclaim,  upon  which  an  action  might  be 
brought  by  the  defendant  against  the  plaintiff  in  a  Jus- 
tices' court.    Bn.  March  11,  1872. 

CaUtep.Cit  110,  266. 

Prac.  Act,  sec.  574.    En.  April  29,  1851. 
CAlJtep.Cit.  17,  86;  20,  49;  80,  646. 

Answer,  generally:  Ante,  sec.  437. 

1856.  if  tiie  defendant  omits  to  set  up  counterclaim. 
If  the  defendant  omit. to  set  up  a  counterclaim  in  the 
cases  mentioned  in  the  last  section,  neither  he  nor  his 
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assignee  can  afterward  siaintain  an  action  against  tbe 
plaintiff  therefor.    En.  March  11,  1872. 

Cal.Rep.Clt.  122.  199. 

Counterclaim  waived — generally:  Ante,  sec.  489. 

§857.  When  plaintiff  may  demur  to  answer.  When 
the  answer  contains  new  matter  in  avoidance,  or  consti- 
tuting a  defense  or  a  counterclaim,  the  plaintiff  may, 
at  any  time  before  the  trial,  demur  to  the  same  fbr  in- 
sufficiency, stating  therein  the  grounds  of  such  demurrer. 
En.  March  11,  1872. 

Demurrer  to  answer — generally:  Ante,  sec.  448. 

1856.  Proceedings  on  demurrer.  The  proceedings  on 
demurrer  are  as  follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not 
exceeding  two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed.  E<n. 
March  11,  1872. 

Cal.Rep.Cit.  109.  616 ;  109.  617.  Subd.  1—136.  6 ;  185.  6.  Subd.  2— 
186,       6.      Sum.  3-136,       6. 

Proceedings  on  demurrer — compare  sees.  472,  636  ante. 

1 859.  Amendment  of  pleadings.  Either  iMirty  may 
at  any  time  before  the  conclusion  of  the  trial,  amend  any 
pleading;  but  if  the  amendment  is  made  after  the  issue, 
and  it  appears  to  the  satisfaction  of  the  court,  by  oath, 
that  an  adjournment  is  necessary  to  the  adverse  party  in 
consequence  of  such  amendment,  an  adjournment  must 
be  granted.  The  court  may  also,  in  its  discretion,  when 
an  adjournment  will  by  the  amendment  be  rendered  neces- 
sary, require,  as  a  condition  to  the  allowance  of  such 
amendment,  made  after  issue,  joined,  the  pajrment  of 
costs  to  the  adverse  party,  to  be  fixed  by  the  court,  not 
exceeding  twenty  dollars.  The  court  may  also,  on  such 
terms  aa  may  be  Just,  and  on  payment  of  costs,  relieve  a 
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IMurty  from  a  judgment  by  defaiilt  taken  against  him  by 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect; 
but  the  application  for  such  relief  must  be  made  within 
ten  days  after  the  entry  of  the  judgment  and  upon  an 
aindavit  showing  good  cause  therefor.    Bn.  March  11,  1872. 

CaI.Rep.Clt.     74,844;     76.231;     76,238;     76.256;     87,626; 
108.  888;  120,  614;  127,    48;  133,  820. 

Prac  Act,  sec  580.    En.  April  29,  1851. 
Amendment,   generally.    Ante,    sec.    473;    adjournment 
because  of:  Post,  sec  874,  subd.  t, 

§  860.  Answer  or  demurrer  to  amended  pleadings.  When 
a  pleading  is  amended,  the  adverse  party  may  answer  or 
demur  to  it  within  such  time,  not  exceeding  two  days, 
as  the  court  may  allow.    En.  March  11, 1872. 

Time  to  plead — compare  sec.  432,  ante. 


CHAPTER  IV. 

PROVISIONAL  REMBDIBS  IN  JUSTICB8'  COURTS. 

Article  I.     Arrest  and  Bail.  8|  861-866., 
IL     Attochmentt  §9  866-869. 
III.     Claim  and  Delivery  of  Personal  Property,  |  870. 

ARTICLE  I. 

ARREST  AND  BAIL. 

f  861.     Order  of  arreet  and  arrest  of  defendant. 

I  862.     Affldayit  and  undertaking  for  order  of  arrest. 

I  868.    A    defendant    arrested   must    be   taken    before   the   justice 

immediately, 
i  864.     The  officer  must  giye  notice  to  the  plalntlft  of  arrest. 
I  865.    The  officer  must  detain  the  defendant. 

§861.  Order  of  arrest  and  arrest  of  defendant.  An 
order  to  arrest  the  defendant  may  be  indorsed  on  a  sum- 
mons issued  by  the  justice,  and  the  defendant  may  be 
arrested  thereon  by  the  sheriff  or  constable,  at  the  time 
of  sening  the  summons  and  brought  before  the  justice, 
and  there  detained  until  duly  discharged,  in  the  following 


1.  In  an  action  for  the  recovery  of  money  or  damages, 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 
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plied,  when  the  defendant  is  about  to  depart  from  the 
state,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  Which 
the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or 
disposed  of  his  property,  or  is  about  to  do  so,  with  intent 
to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action.  En.  March 
11,  1872. 

Cal.Rep.Cit.  86,  71. 

Prac.  Act,  sec.  544.    En.  April  29,  1851. 
Arrest  and  bail:  Sees.  478  et  seq. 

Mesne  and  final  process  of  justices'  courts  may  be  is- 
sued to  any  part  of  the  county:  Sees.  94,  106. 

S  862.  Affidavit  and  undertalcing  for  order  of  arrest. 
Before  an  order  for  an  arrest  can  be  made,  the  party  ap- 
plying must  prove  to  the  satisfaction  of  the  justice,  by  the 
affldavit  of  himself  or  some  other  person,  the  facts  upon 
which  the  application  is  founded.  The  plaintiff  must  also 
execute  and  deliver  to  the  justice  a  written  undertaMng 
in  the  sum  of  three  hundred  dollars,  with  suClcient  sure- 
ties, to  the  effect  that  the  plaintiff  will  pay  all  costs  that 
may  be  adjudged  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest,  if  the  same  be 
wrongful,  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking.  En.  March  11,  1872. 
Am'd.  1878-4,  334. 

Prac.  Act,  sec.  545.    En.  April  29,  1851. 
Affidavit  and   undertaking  for  arrest:    Compare  ante, 
sees.  481,   482. 
Qualification  of  sureties:  Post,  sec.  1057. 

§  863.  A  defendant  arrested  must  be  taken  Isefore  the 
justice  Immediately.  The  defendant,  immediately,  apon 
being  arrested,  must  be  taken  to  the  office  of  the  justica 
who  made  the  order,  and  if  he  is  absent  or  unable  to  try 
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the  action,  or  If  it  appears  to  him  by  the  affidavit  of  de- 
fendant, that  he  is  a  material  witness  In  the  action,  the 
officer  must  immediately  take  the  defendant  before  another 
justice  of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  Justice  of  an  adjoining  township, 
who  must  take  jurisdiction  of  the ,  action,  and  proceed 
thereon,  as  if  the  summons  had  been  issued  and  the  order 
of  arrest  made  by  him.    Esl  March  11,  1872. 

CalJtep.Cit.  96,  74. 

Prac.  Act,  sec.  546.    En.  April  29,  1851. 
Prac.  Act,  sec.  550.    En.  April  29,  1851. 

§864.  The  officer  must  give  notice  to  the  pfalntifT  of 
arrest.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or  agent, 
and  indorse  on  the  summons,  and  subscribe  a  certificate, 
stating  the  time  of  serving  the  same,  the  time  of  the  arrest, 
and  of  his  giving  notice  to  the  plaintiff.  EIn.  March  11, 
1872. 

Prac.  Act,  sec.  547.    En.  A.pril  29,  1851. 

§865.  The  officer  must  detain  the  defendant.  The 
officer  making  the  arrest  must  keep  the  defendant  in 
custody  until  he  is  discharged  by  order  of  the  justice. 
Sn.  March  11,  1872. 

CalJlep.Cit.  86,  71. 

Prac.  Act,  sec.  548.    En.  April  29,  1851. 


ARTICLE  II. 

ATTACHMENT. 

{  866.     Writ  of  attacbment  shall  Issue  upon  affidavit. 

f  867     tTndertakiug  on  attachment  must  be  required. 

i  868.     Writ   of   attachment,    substance   of.      Officer   may   take   an 

undertaking  instead  of  leyying. 
I  860.     Certain   proTisions   apply   to   all    attachments   in   Justices' 

oourta. 

1866.  Writ  of  attachment  shall  Issue  upon  affidavit. 
A  writ  to  attach  the  property  of  the  defendant  must  be 
Issued  by  the  justice  at  the  time  of,  or  after  issuing  sum- 
mons and  before  answer,  on  receiving  an  affldavit  by  or  on 
behalf  of  the  plaintiff,  showing  the  same  facts  as  are  re- 
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quired  to  be  stiowii  by  the  affidavit  specified  In  section 
five  hundred  and  thirty-eight  of  this  code.  Bn.  March  11, 
1872. 

Cal.Rep.Cit.  122.  148. 

Prac.  Act,  sec.  651.  En.  April  29,  1851.  Am'd.  1858,  164; 
1860,  804. 

CaI.Rep.Cit.  84,  646. 

Prac.  Act,  sec.  652.    En.  April  29,  1851.    Am'd.  1858,  154. 
Attachment,  generally:  Ante,  sees.  537  et  seq. 
Mesne  and  final  process  of  Justices'  courts  may  be  issued 
to  any  part  of  the  county:    Ante,  sees.  94,  106. 

§  867.  Undertaking  on  attachment  must  be  required. 
Before  issuing  the  writ,  the  Justice  must  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  in  a  sum  not  less  than  fifty,  nor  more 
than  three  hundred  dollars,  to  the  effect  that  If  the  defend- 
ant recover  Judgment,  the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment  not  exceeding 
the  sum  specified  in  the  undertaking.    En.  March  11,  1872. 

Prac.  Act,  sec.  553.    En.  April  29,  1851.    Am'd.  1858,  164; 
1860,  804;  1871-2,  75. 
CaI.Rep.Cit.  84.  646. 

Undertaking  on  attachment,  generally:     Ante,  sec.  539. 

§868.  Writ  of  attachment,  substance  of.  Officer  may 
take  an  undertaking  instead  of  levying.  The  writ  may  be 
directed  to  the  sheriff  or  any  constable  of  the  county, 
or  the  sheriff  of  any  other  county,  and  must  require 
him  to  attach  and  safely  keep  all  the  property  of  the 
defendant  within  his  county,  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  the  amount  of  which  must  be  stated 
in  conformity  with  the  complaint,  unless  the  defendant 
give  him  security,  by  the  undertaking  of  two  sufficient 
sureties,  in  an  amount  sufficient  to  satisfy  such  demand,' 
besides  costs;  in  which  case,  to  take  such  undertakinip. 
En.  March  11,  1872. 

Prac.  Act,  sec.  654.    En.  April  29,  1851. 
Contents  of  writ:  Compare  sec.  540,  ante. 
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§869.  Certain  provisions  apply  to  all  attachments  in 
Justices'  courts.  The  sections  of  this  code  from  section 
five  liundred  and  forty-one  to  section  fiye  hundred  and 
fifty-nine,  both  inclusive,  are  applicable  to  attachments 
issued  in  justices'  courts,  the  word  "constable"  being  sub- 
stituted for  the  word  "sheriff,"  whenever  the  writ  is  di- 
rected to  a  constable,  and  the  word  "Justice"  being  sub- 
stituted for  the  word  "Judge."    En.  March  11,  18Y2. 

Prac.  Act,  sec.  655.    En.  April  29,  1851« 

§§  641-559.  Sec.  641,  property  attachable.  Sees.  642, 
543,  property,  how  sheriff  at^ches.  Sec.  544,  garnishee's 
liability.  Sec.  645,  examination  of  defendant  and  gar- 
nishee. Sec.  646,  inventory,  return,  etc.  Sec.  547,  per- 
ishables. Sec.  648,  other  property,  immediate  sale  of. 
Sec.  549,  claim  by  third  person.  Sec.  650,  realization  of 
attached  property  after  Judgment  for  plaintiff.  Sec.  651, 
collecting  balance  by  sheriff.  Sec.  552,  proceedings  if 
execution  unsatisfied.  Sec.  668,  effect  of  Judgment  for  de- 
fendant Sees.  554-568,  discharge  of  attachment.  Sec. 
569,  sheriff's  return.    Releasing  attachment. 


ARTICX.E  ni. 

CLAIM  AND  DBLIVERT  OP  PERSONAL  PROPBRTT. 
i  870.    How  claim  and  deliyenr  enforced. 

1870.  How  claim  and  delivery  enforced.  In  an  action 
to  recover  possession  of  personal  property,  the  plaintiff 
may,  at  the  time  of  issuing  summons,  or  at  any  time 
thereafter  before  answer,  claim  the  delivery  of  such  prop- 
erty to  him;  and  the  sections  of  this  code,  from  section  five 
himdred  and  ten  to  section  five  hundred  and  twenty-one, 
both  inclusive,  are  applicable  to  such  claim  when  made 
in  Justices'  courts,  the  powers  therein  given  and  duties 
imposed  on  sheriffs  being  extended  to  constables,  and  the 
word  "Justice"  subsUtuted  for  "Judge."  En.  March  11 
1872. 

Cal.Rep.Clt.  106,  851. 

Prac.  Act,  sec  656.    En.  April  29,  1861. 
Prac.  Act,  sec.  557.    En.  April  29.  1851. 


1871  JUDOMBNT    B7   DEFAULT.  346 

Prac.  Act,  sec.  658.  &n.  April  29,  1861. 

Prac.  Ac^  sec.  669.  Bn.  April  29,  1861. 

Prac.  Act,  sec  660.  Bn.  April  29,  1851. 

Prac.  Act,  sec  661.  En.  April  29,  1861. 

Prac.  Act,  sec.  662.  Bn.  April  29,  1861. 

Prac  Act,  sec.  663.  Bn.  April  29,  1861. 

Prac  Act,  sec  664.  Bn.  April  29,  1861. 

Prac  Act,  sec  666.  En.  April  29,  1861. 

Prac  Act,  sec  666.  Bn.  April  29,  1861. 

Prac.  Act,  sec  668.  En.  April  29,  1861. 

Prac.  Act,  sec  669.  En.  April  29,  1851. 

Prac.  Act,  sec  692.  Bn.  April  29,  1851. 
Claim  and  delivery:     Sees.  609  et  seq. 

11610-621.  Sec  610,  affidavit  for  claim  and  delivery. 
Sec  611,  requisition  for  sheriff  to  take  property  claimed. 
Sec  612,  undertaking  by  plaintiff.  Sec.  618,  exception  to 
sureties  by  defendant.  Sec.  614,  defendant  claiming  re- 
delivery. Sec.  616,  Justification  of  defendant's  sureties. 
Sec.  616,  qualifications  of  sureties.  Sec  517,  breaking 
open  building,  etc.  Sec.  618,  property,  bow  kept  Sec 
619,  claim  by  third  person.  Sec.  520,  sheriff  to  file  notice, 
affidavit,  etc  Sec  521  (Rep.  March  24;  took  effect  July 
1,  1874). 


I 


CHAPTER  V. 

JUDGMENT  BT  DBFAXTLT  IN  JUSTICES*  COURTS. 

871.  Judgment  when  defendant  faili  to  appear. 

872.  Judgment  against  defendant  on  demurrer. 


9  871.  Judgment  when  defendant  falls  to  appear.  If 
the  defendant  fail  to  appear,  and  to  answer  or  demur 
within  the  time  specified  In  the  summons,  then,  upon 
proof  of  service  of  summons,  the  following  proceedings 
must  be  had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
Judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons. 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  Judgment  in  his 
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faTor  for  Buch  sum  (not  exceeding  the  amount  stated  in 

the  summons)  as  appears  by  such  evidence  to  be  lust.    Bn. 

March  11,  1872.      Am'd.  1875-6,  100;  1880,  113. 

C«LR«p.Cit     69,  498;     74,  844;  108,  863.      Subd.  1  —  66,  688; 
186,     6. 

Default  Judgment,  generally:  Ante,  sec.  585. 

9  872.  Judgment  against  defendant  on  demurrer.  In  the 
following  cases  the  same  proce,edings  must  be  had,  and 
judgment  must  be  rendered  in  like  manner,  as  if  the 
defendant  had  failed  to  appear  and  answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  Is  overruled,  and 
the  defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time 
allowed  by  the  court.    En.  March  11,  1872. 

CAl.Rep.Cit  109,  617.    Subd.  2-136,  6. 

Compare  sec.  858.  ante. 


CHAPTER  VI. 

TDfB  OF  TRIAL  AND  POSTPONBMBNTS  IN  JUSTICES'  COURTS. 

6  878.     Time  when  trial  must  be  commenced. 
S  874.    When  court  may*  of  its  own  motion;  postpone  trial. 
S  876.     Postponement  by  consent. 
§  876.     Postponement  upon  application  of  a  party. 
I  877.     No  continuance  for  more  than  ten  days  to  be  granted,  un- 
less upon  filing  of  undertaking. 

9873.  Time  when  trial  must  be  commenced.  Unless 
postponed  as  provided  in  this  chapter,  or  unless  trans- 
ferred to  another  court,  the  trial  of  the  action  must  com- 
mence at  the  expiration  of  one  hour  from  the  time  specie 
fled  in  the  notice  mentioned  in  section  850,  and  the  trial 
must  be  continued  without  adjournment  for  more  than 
twentj-four  hours  at  any  one  time,  until  all  the  issues 
therein  are  disposed  of.  En.  March  11,  1872.  Am'd. 
1873-6,  100. 

CalJtep.Cit  92,  482;  97,  626;  118,  276. 
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9  874.  When  court  may,  of  Its  own  motion,  postpone 
trial.  The  court  may,  of  its  own  motion,  postpone  the 
trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days.  If,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  neces- 
sary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon 
issues  of  fact,  and  a  jury  has  been  demanded.  Kn..  March 
11,  1872. 

Cal.Rep.Cit  Subd.  2—135.  6. 

Amendment  of  pleadings,  etc.:  Ante,  sees.  858,  859. 

S  875.  Postponement  by  consent.  The  court  may,  by 
consent  of  the  parties,  given  in  writing  or  in  open  court, 
postpone  the  trial  to  a  time  agreed  upon  by  the  parties. 
En.  March  11,  1872. 

Prac.  Act,  sec.  583.    En.  April  29,  1851.    Am'd.  1854.  68. 
Prac.  Act,  sec.  584.    En.  April  29,  1851.    Am'd.  1854,  68. 

$  876.  Postponement  upon  application  of  a  party.  The 
trial  may  be  postponed  upon  the  application  of  either 
i>arty,  for  a  period  not  exceeding  four  months: 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  he  cannot,  for  want  of 
material  testimony,  which  he  expects  to  procure,  safely 
proceed  to  trial,  and  must  show  in  what  respect  the 
testimony  expected  is  material,  and  that  he  has  used  due 
diligence  to  procure  it,  and  has  been  unable  to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintlif,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody, 
but  the  action  may  proceed,  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same  man- 
ner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufhcient  sureties,  to  be  approved 
by,  and  in  a  sum  to  be  fixed  by  the  Justice,  to  the  effect 
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that  he  will  render  himself  amenable  to  the  process  of 
the  court  during  tbe  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  Judgment  therein;  or  that 
the  sureties  will  pay  to  the  plaintiff  the  amoimt  of  any 
Judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amoimt  specified  in  the  undertaking.  On  filing 
the  undertaking  specified  in  this  subdiyision,  the  Justice 
must  order  the  defendant  to  be  discharged  from  custody; 
4.  The  party  making  the  application  must,  if  required  by 
the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  Justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if 
the  witness  was  produced;  but  the  court  may  require  the 
party  making  the  application  to  state,  upon  affidavit,  the 
evidence  which  he  expects  to  obtain;  and  if  the  adverse 
party  thereupon  admit  that  such  evidence  would  be  given 
and  that  it  be  considered  as  actually  given  on  the  trial,  or 
offered  and  overruled  as  improper,  the  trial  must  not  be 
postponed.    En.  March  11,  1872. 

Postponement,   generally:      Ante,    sec.    595;    costs   of: 
Post,  sec.  1029. 
Arrest  and  bail:    Ante,  sees.  478  et  seq. 

• 

$877.  No  continuance  for  more  than  ten  days  to  be 
granted,  unless  upon  filing  of  undertaking.  No  adjourif- 
ment  must,  unless  by  consent,  be  granted  for  a  period 
longer  than  ten  days,  upon  the  application  of  either  party, 
except  upon  condition  that  such  party  file  an  undertaking, 
in  an  amount  fixed  by  the  Justice,  with  two  sureties, 
to  be  approved  by  the  Justice,  to  the  effect  that  they 
will  pay  to  the  opposite  party  the  amount  of  any  Judgment 
which  may  be  recovered  against  the  party  applying,  not 
exceeding  the  sum  specified  in  the  undertaking.  En. 
March  11, 1872. 

Prac.  Act,  sec.  586.    En.  April  29, 1851. 


Code  Civ.  Proc.— 30.' 
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CHAPTBa  VIL 

TRIALS  IN  JUSTICBS'  OOURT8. 

878.  Imue  defined,  and  the  different  kinds. 

879.  leeue  of  law,  how  raised. 

880.  Issue  of  fact,  how  raised. 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jurjr.  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at  re>- 

auest  of  other  party. 
lenges  to  jurors. 

886.  Manner  of  pleading  a  written  instrument. 

887.  If   a   copy   of   an   instrument  be  filed,   slgnaturea  will   be 
deemed  admitted,  unless  denied  under  oath. 

9  878.  Issue  defined,  and  the  different  kinds.  Issues 
arise  upon  the  pleadings  when  a  fact  or  conclusion  of  law 
is  maintained  by  the  one  party,  and  is  controverted  by 
the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact    En.  March  11,  1872. 

Compare  this  and  the  next  two  sections  with  sections 
688-690,  ante. 

§  879.    Issue  of  law,  how  raised.    An  issue  of  law  arises 
upon  a  demurrer  to  the  complaint  or  answer,  or  to  some 
part  thereof.    En.  March  11,  1872. 
.   Same  as  sec.  589,  ante. 

§880.  Issue  of  fact,  how  raised.  An  issue  of  fact 
arises: 

1.  Upon  a  material  allegation  in  the  complaint  con- 
troverted by  the  arswer;    and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon.    En.  March  11,  1872. 

Same  as  sec.  590,  ante. 

§881.    Issue  of  law,  how  tried.    An  issue  of  law  must 
be  tried  by  the  court    En.  March  11,  1872. 
Compare  sec.  591,  ante. 

§  882.  Issue  of  fact,  how  tried.  An  issue  of  fact  must 
be  tried  by  a  Jury,  unless  a  jury  is  waived,  in  which  case 
it  must  be  tried  by  the  court.    En.  March  11, 1872. 

Prac.  Act,  sec.  593.    En.  April  29,  1851. 

Compare  sec.  592,  ante. 
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{  883.    Jury,  how  waived.    A  Jury  may  be  waiyed: 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  Jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 

3.  By  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  fact    En.  March  11,  1872. 

Prac.  Act,  sec.  687.    En.  April  29,  1851. 
Waiver  of  Jury:    Compare  sec  631,  ante. 

1 884.  Either  party  failing  to  appear,  trial  may  proceed 
at  request  of  other  party.  If  either  party  fails  to  appear 
at  the  time  fixed  for  trial,  the  trial  may  proceed  at  the  re- 
quest of  the  adverse  party.    En.  March  11,  1872. 

C«l.Rcp.Clt.  68,  486. 

Compare  sec.  594,  ante. 

§885.  Challenges  to  Jurors.  The  challenges  are  either 
peremptory  or  for  cause.  Each  party  is  entitled  to  three 
peremptory  challenges.  Either  party  may  challenge  for 
cause  on  any  grounds  set  forth  In  section  six  hundred 
and  two.  Challenges  for  cause  must  be  tried  by  the 
Justice.    En.  March  11,  1872. 

Prac.  Act,  sec.  590.    En.  April  29,  1851. 
ChaHengea:    Compare   sees.    601,    602,   ante. 

9  886.  Mannar  of  pleading  a  written  Instrument.  When 
the  cause  of  action  or  counterclaim  arises  upon  an  account 
or  instrument  for  the  payment  of  money  only,  the  court,  at 
any  time  before  the  trial,  may,  by  an  order  under  his 
hand,  require  the  original  to  be  exhibited  to  the  insi>ection 
of,  and  a  copy  to  be  furnished  to,  the  adverse  party,  at 
such  time  as  may  be  fixed  in  the  order;  or,  if  such  order 
is  not  obeyed,  the  account  or  instrument  cannot  be  given 
in  evidence.    En.  March  11, 1872. 

Prac.  Act,  sec.  576.    En.  April  29,  1851. 
Order  for  inspection:  Post,  sec.  1000. 

1887.  If  a  copy  of  an  Instrument  be  fifed,  signatures 
will  be  deemed  admitted,  unless  denied  under  oath.  If 
the  plaintiff  annex  to  his  complaint,  or  file  with  the 
Justice  at  the  time  of  issuing  the  summons,  the  original 
or  a  copy  of  the  promissory  note,  bill  of  exchange,  or  other 
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written  obligation  for  tlie  payment  of  money,  upon  whicb 
the  action  is  brought,  the  defendant  Is  deemed  to  admit  the 
genuineness  of  the  signatures  of  the  makers,  Indorsers,  or 
assignors  thereof,  unless  he  specifically  deny  the  same 
In  his  answer,  and  verify  the  answer  by  his  oath«  En. 
March  11,  1872. 

Prac.  Act,  sec.  577.    En.  April  29,  1861.    Am'd.  1864,  68. 
Compare  sees.  447,  448,  863,  ante. 


CHAPTER  VIII. 

JUDGMENTS     (OTHER    THAN    BY    DEFAULT)     IN    JUSTICES' 

COURTS. 

9  889.     Judgment  by  confession. 

I  890.  Judgment  of  dismissal  entered  In  certain  cases  wttbont 
prejudice. 

8  891.     Judgment  upon  verdict. 

I  892.     Judgment  after  trial  by  the  court. 

9  893.     Judgment  when  the  defendant  is  subject  to  arrest. 

9  894.  ^f  the  sum  found  due  exceeds  the  Jurisdiction  of  the  justice, 
the  excess  may  be  remitted. 

9  895.     Offer  to  compromise  before  trial. 

9  896.     Costs  may  be  included  in  the  judgment. 

9  897.'    Abstract  of  Judgment. 

9  898.     Abstract  may  be  filed  and  docketed  In  superior  court 

9  899.     Effect  of  docketing. 

9  900.  Judgment  not  a  lien  unless  abstract  Is  recorded  in  the  re- 
corder's office. 

§  889.  Judgment  by  confession.  Judgments  npon  con- 
fession may  be  entered  up  In  any  Justices'  court  specified 
in  the  confession.    En.  March  11,  1872. 

Prac.  Act,  sec.  686.    En.  April  29,  1851. 
Confession   of   judgment,    generally:  Post,    sees.    1132- 
1135;  jurisdiction:  Ante,  sec.  112,  subd.  6. 

§890.  Judgment  of  dismissal  entered  In  certain  cases 
without  prejudice.  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  be  entered  with 
costs,  in  the  following  cases: 

1.  When  the  plaintift  voluntarily  dismisses  the  action 
before  it  is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 
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8.  When,  after  a  demurrer  to  tlie  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
eyidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and 
does  not  otherwise  invalidate  the  Judgment;  if  not  taken 
at  the  trial,  it  is  waived.    Bn.  March  11,  1872. 

Cal.Rep.Cit.106,  692;  106,  698.    Subd.  8--97,  622. 

Prac.  Act,  sec.  586.    En.  April  29,  1851.  Am'd.  1867-8,  552. 
Prac.  Act,  sec.  591.    En.  April  29,  1851. 
Dismissal:    Compare  sec.  581,  ante. 

1891.  Judgment  upon  verdict.  When  a  trial  by  Jury 
has  been  had.  Judgment  must  be  entered  by  the  Justice,  at 
once,  in  conformity  with  the  verdict.    En.  March  11,  1872. 

Cal.Rep.Cit.  68,  411;  102,  180. 

Prac.  Act,  sec  594.  En.  April  29,  1851.  Am'd.  1854,  68; 
1863,  690. 

E^try  of  Judgment,  generally:  Ante,  sec.  664;  as  affect- 
ing appeals:    Post,  sec.  989. 

1892.  Judgment  after  trial  by  the  court.  When  the 
trial  is  by  the  court.  Judgment  must  be  entered  at  the  close 
of  the  trial.    En.  March  11,  1872. 

Cal.Rep.Cit  88,  668;  97,  625;  102,  180:  118,  276;  183,  319. 

i  893.  Judgment  when  the  defendant  Is  subject  to  arrest. 
The  Judgment  in  Justices'  courts  must  be  entered  sub- 
stantially in  the  form  required  by  section  six  hundred 
and  sixty-seven  of  this  code.  When  the  Judgment  is  ren- 
dered In  a  case  where  the  defendant  is  subject  to  arrest 
and  imprisonment  thereon,  the  fact  that  the  defendant 
Is  so  subject,  must  be  stated  in  the  Judgment  En.  March 
11,  1872.    Am'd.  1873-4,  334. 

Prac.  Act,  sec.  697.    En.  April  29,  1851. 
Final  process  may  be  issued  to  any  part  of  the  county: 
Ante,  sees.  94,  106. 

1 894.  If  the  sum  found  due  exceeds  the  Jurisdiction  of 
the  Justice,  the  excess  may  be  remitted.  When  the  amount 
found  due  to  either  party  exceeds  the  sum  for  which  the 
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Justice  iB  authorized  to  enter  Judgment,  such  party  may 
remit  the  excess,  and  Judgment  may  be  rendered  for  the 
residue.    En.  March  11,  1872. 

Prac.  Act,  sec.  696.    En.  April  29,  1851. 
Limit,  three  hundred  dollars:   Ante,  sec.  112. 

1 895.  Offer  to  oompromise  before  trial.  If  the  defend- 
ant, at  any  time  before  the  trial,  offer,  in  writing,  to  allow 
judgment  to  be  taken  against  him  for  a  specified  sum,  the 
plaintiff  may  immediately  have  Judgment  therefor,  with 
the  costs  then  accrued;  but  if  he  do  not  accept  such  offer 
before  the  trial,  and  fail  to  recover  in  the  action  a  sum  in. 
excess  of  the  offer,  he  cannot  recover  costs,  but  costs  must 
be  adjudged  against  him,  and,  if  he  recover,  be  deducted 
from  his  recovery.  The  offer  and  failure  to  accept  it  cannot 
be  given  in  evidence  nor  affect  the  recovery,  otherwise 
than  as  to  costs.    En.  March  11,  1872.    Am'd.  1877-8,  108. 

Prac.  Act,  sec.  696.    En.  April  29,  1861. 

Offer  to  compromise:    Compare  sec.  997,  post. 

§  896.  Costs  may  be  Included  in  the  Judgment.  The  Jus- 
tice must  tax  and  include  in  the  Judgment  the  costs  allowed 
by  law  to  the  prevailing  party.    En.  March  11,  1872. 

Cal.Rep.Cit.  102,  180. 

Prac.  Act,  sec.  698.    En.  April  29,  1861. 

1897.  Abstract  of  Judgment.  The  Justice,  on  the  de- 
mand of  a  party  in  whose  favor  Judgment  is  rendered^ 
must  give  him  an  abstract  of  the  Judgment  in  substantially 
the  following  form  (filling  blanks  according  to  the  facts) : 

State  of  California, county,  (or  city  and  county). 

,  plaintiff,  V.  ,  defendant    In  Justices'  court, 

before  ,  Justice  of  the  peace,  township  (or 

city,  or  city  and  county),  ,  18 —  (inserting  date  of 

abstract).    Judgment  entered  for  plaintiff  (or  defendant) » 

for  I ,  on  the day  of .    I  certify  that  the 

foregoing  is  a  correct  abstract  of  a  Judgment  rendered  in 
said  action  in  my  court — or  (as  the  case  may  be)  in  the 

court  of  ,  Justice  of  the  peace,  as  appears  by  his 

docket,  now  in  my  possession,  as  his  successor  in  office. 

,  Justice  of  the  Peace.    En.  March  11,  1872. 

Am'd.  1880.  19. 

Cal.Rep.Clt.  62.  401. 
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Prac.  Act,  sec.  699.    En.  April  29,  1861.    Am'd.  1854,  69. 
CalJlep.Cit.  26,  166;  27,  871;  52.  402. 

1898.  Abstract  may  be  filed  and  docketed  in  superior 
court.  The  abstract  may  be  filed  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  Judgment  was  rendered, 
and  the  Judgment  docketed  in  the  Judgment  docket  of  the 
superior  court  thereof.  The  time  of  the  receipt  of  the 
abstract  by  the  clerk  must  be  noted  by  him  thereon,  and 
entered  in  the  docket.    En.  March  11,  1872.  Am'd.  1880,  20. 

Docketing,  generally:   Ante,  sec.  671. 
Recording  transcript:   Ante,  sec.  674. 

1 899.  Effect  of  docketing.  From  the  time  of  docketing 
In  the  county  clerk's  office,  execution  may  be  issued  there- 
on by  the  county  clerk  to  the  sherift  of  any  county  in  the 
state,  other  than  the  county  in  which  the  Judgment  was 
rendered,  in  the  same  manner  and  with  like  effect  as  if 
issued  on  a  Judgment  of  the  superior  court.  En.  March  11, 
1872.    Am'd.  1880,  20. 

Cal.Rep.Cit  74,  107. 

Execution,  generally:   Ante,  sees.  681  et  seq. 
Docketing:   Ante,  sec.  671. 
Recording:   Ante,  sec.  674. 

9  900.  Judgment  not  a  lien  unless  abstract  Is  recorded 
in  the  recorder's  office.  A  Judgment  rendered  in  a  Justice's 
court  creates  no  lien  upon  any  lands  of  the  defendant, 
unless  such  an  abstract  is  filed  in  the  office  of  the  recorder 
of  the  county  in  which  the  lands  are  situated.  When  so 
filed,  and  from  the  time  of  filing,  the  Judgment  becomes  a 
lien  upon  all  the  real  property  of  the  Judgment  debtor, 
not  exempt  from  execution,  in  such  county,  owned  by  him 
at  the  time,  or  which  he  may  afterwards,  and  before  the 
lien  expires,  acquire.  The  lien  continues  for  two  years, 
unless  the  Judgment  be  previously  satisfied.  En.  March 
11,  1872.  Am'd.  1880,  114. 

CalJlep.Clt.  62,  401 ;  111,  486. 

Lden,  extent  and  duration  of:  Compare  sec.  674,  ante. 
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CHAPTER   IX. 

BXEGUTIONS  FROM  JUSTICES'  COURTS. 

S  901.  Execution  may  issue  at  any  time  within  flye  yean. 

S  902.  Execution,  contents  of. 

B  903.  Renewal  of  execution. 

I  904.  Duty  of  officer  receiving  execution. 

I  805.  Proceedings  supplementary  to  execution. 

§  901.  Execution  may  issue  at  any  time  within  five  years. 
Eixecution  for  the  enforcement  of  a  judgment  of  a 
Justice's  court  may  be  issued  by  the  Justice  who  entered 
the  Judgment,  or  his  successor  in  office,  on  the  application 
of  the  party  entitled  thereto,  at  any  time  within  five  years 
from  the  entry  of  Judgment.    En.  March  11, 1872. 

CaI.Rep.Clt.  65.  533. 

Prac.  Act,  sec.  600.    En.  April  29,  1851. 
Cal.Rep.Clt.  8,  513 ;  26,  157. 

After  five  years,  generally:    Sec.  685. 
Execution,  generally:   Sees.  681  et  seq. 
Final  process  may  be  issued  to  any  part  of  the  county: 
Ante,  sees.  94,  106. 

9  902.  Executioni  contents  of.  The  execution  must  be 
directed  to  the  sherlft  or  to  a  constable  of  the  county, 
and  must  be  subscribed  by  the  Justice  and  bear  date  the 
day  of  its  delivery  to  the  officer.  It  must  intelligibly  refer 
to  the  Judgment,  by  stating  the  names  of  the  parties,  and 
the  name  of  the  Justice  before  whom,  and  of  the  county 
and  the  township  or  city  where,  and  the  time  when,  it  was 
rendered;  the  amount  of  Judgment,  if  it  be  for  money;  and, 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon. 
It  must  contain,  in  like  cases,  similar  directions  to  the 
sheriff  or  constable,  as  are  required  by  the  proTlsions  of 
title  nine,  part  two,  of  this  code,  in  an  execution  to  the 
sheriff.    En.  March  11,  1872. 

Cal.Rep.Clt.  188,  647;  188,  648;  188,  649. 
Prac.  Act,  sec.  601.    En.  April  29,  1851. 
Cal.Rep.Clt.  82,  188. 

Compare  sees.  681  et  seq. 

$903.    Renewal   of  execution.     An  ezeeotion  may,  at 
the  request  of  the  Judgment  creditor,  be  renewed  before  the 
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expiration  of  the  time  fixed  for  its  return,  by  the  word 
"renewed/'  written  thereon,  with  the  date  thereof,  and 
sabscribed  by  the  Justice.  Such  renewal  has  the  effect 
of  an  original  issue,  and  may  be  repeated  as  often  as  neces- 
sary. If  an  execution  is  returned  unsatisfied,  another  may 
be  afterward  issued.    Bn.  March  11,  1872. 

Cal.Rep.Glt.  107,  890. 

S  904.  Duty  of  officer  receiving  execution.  The  sheriff 
or  constable  to  whom  the  execution  is  directed  must  exe- 
cute the  same  in  the  same  manner  as  the  sheriff  is  required 
by  the  provisions  of  title  nine,  part  two,  of  this  code,  to 
proceed  upon  executions  directed  to  him;  and  the  con- 
stable, when  the  execution  is  directed  to  him,  is  vested  for 
that  purpose  with  all  the  powers  of  the  sheriff.  En.  March 
11. 1872. 

Prac.  Act,  sec.  602.    En.  April  29,  1851.    Am'd.  1854,  69. 
CalJlep.Clt.  19,  146 ;  28,  123. 

ESxecution  of  writ:  Compare,  ante,  sees.  691  et  seq.;  and 
generally:  See  sees.  688  et  seq,  ante. 

1 905.  Proceedings  supplementary  to  execution.  The 
sections  of  this  code,  from  seven  hundred  and  fourteen  to 
seven  hundred  and  twenty-one,  both  inclusive,  are  ap- 
plicable to  justices'  courts,  the  word  "constable"  being 
substituted,  to  that  end,  for  the  word  "sheriff,"  and  the 
word  "Justice"  for  the  word  "judge."    En.  March  11, 1872. 

CaLR«p.Cit.  47,  182 ;  138,  817. 

Proceedings  supplementary  to  execution:  Ante,  sees. 
714-721. 

CHAPTER  X 

CONTEMPTS  IN  JUSTICES*   COURTS. 

I  906.  Contempts  a  justice  may  punish  for. 

I  907.  Proceedlnss  for  contempts. 

S  908.  Same. 

8  809.  Punishments  for  contempts. 

I  910.  The  conTictlon  must  be  entered  In  the  docket. 

I  90&  Contempts  a  Justice  may  punish  for.  A  Justice 
may  punish  as  for  contempt,  persons  guilty  of  the  following 
acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
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the  justice  while  holding  the  court,  tending  to  interrupt 
the  due  course  of  a  trial  or  other  Judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  yiolent 
disturbance  in  the  presence  of  the  Justice,  or  in  the  imme- 
diate vicinity  of  the  court  held  by  him,  tending  to  interrupt 
the  due  course  of  a  trial  or  other  Judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpcena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody  of 
an  officer  by  virtue  of  an  order  or  process  of  the  court 
held  by  him.    En.  March  11,  1872. 

Prac.  Act,  sec.  616.    En.  April  29,  1851. 
Contempts,  generally:    Post,  sees.  1209  et  seq. 
Courts  and  Judicial  officers,  powers  of:    Ante,  sees.  128, 
177-179. 

1 907.    Proceedings  for  contempts.    When  a  contempt  fa 

committed  in  the  immediate  view  and  presence  of  the 
Justice,  it  may  be  punished  summarily;  to  that  end  an 
order  must  be  made  reciting  the  facts,  as  they  occurred, 
and  adjudging  that  the  person  proceeded  against  is  thereby 
guilty  of  contempt,  and  that  he  be  punished  as  therein  pre- 
scribed.   En.  March  11, 1872. 

Prac.  Act,  sec.  617.    En.  April  29,  1851. 

Compare  sec.  1211,  post. 

I  908.  Same.  When  the  contempt  Is  not  committed  in 
the  immediate  view  and  presence  of  the  Justice,  a  warrant 
of  arrest  may  be  issued  by  such  Justice,  on  which  the 
person  so  guilty  may  be  arrested  and  brought  before  the 
Justice  immediately,  when  an  opportunity  to  be  heanl  in 
his  defense,  or  excuse,  must  be  given.  The  Justice  may, 
thereupon,  discharge  him,  or  may  convict  him  of  the 
offense.    En.  March  11,  1872. 

Compare  sees.  1212  et  seq.,  post. 

§  909.  Punishments  for  contempts.  A  Justice  may  pun- 
ish for  contempts  by  fine  or  Imprisonment,  or  both;  such 
fine  not  to  exceed  in  any  case  one  hundred  dollars,  and 
such  imprisonment  one  day.    En.  March  11,  1872. 

Cal.Rep.Cit.  47,  132;  47.  133. 
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I  910.  The  conviction  must  be  entered  In  the  docket. 
The  conviction,  specifying  particularly  the  offense  and 
the  Judgment  thereon,  must  be  entered  by  the  Justice  in 
his  docket    En.  March  11,  1872. 

Prac.  Act,  sec.  618.    En.  April  29,  1851. 


CHAPTER   XL 

DOCKETS  OF  JUSTICES. 

I  911.     Docket,  wbat  to  contain. 

!912.     Entries  therein  prima  fade  eTidence  of  the  fact. 
913.     An  index  to  the  docket  must  be  kept. 
914.     Dockets  must  be  delivered  by  Justice  to  his  successor,  or  to 
county  clerk. 
S  915.     Proceedings  when  office  becomes  vacant,  and  before  a  suc- 
cessor is  appointed. 
S  916.     A  Justice  may  issue  execution  or  other  process  upon  the 

docket  of  his  predecessor. 
{  917.     Justice  is  successor  of  prior  holder. 
I  918.     Designation  of  succeeding  Justice. 

§911.  Docket,  what  to  contain.  Every  justice  must 
keep  a  hook,  denominated  a  "docket,"  in  which  he  must 
enter: 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof. 

8.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ 
of  attachment  be  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  nonappearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions;  if  in  writing,  referring  to  them; 
if  not  in  writing,  a  concise  statement  of  the  material  parts 
of  the  pleading. 

5.  Every  adjournment,  stating  on  whose  application  and 
to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  Jury,  and  the 
time  apiK)inted  for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  Jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose 
request. 
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8.  The  verdict  of  the  Jury,  and  when  recelred;  if  the 
lury  disagree  and  are  discharged,  the  fact  of  such  disagree- 
ment and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  in- 
cluded, and  the  time  when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given» 
and  of  the  appeal  bond,  if  any  be  filed.  En.  March  11, 1872. 
Am'd.  1873-4,  334. 

Cal.Rep.Cit.  74,  845;  86,  134;  124,  860;  133,  487. 

Prac.  Act,  sec.  604.    En.  April  29,  1851.    Am'd.  1855,  197. 
Cal.Rep.Cit  81,  64;  84,  326. 

Docket  in  justices'  court  in  cities  and  coimties:  Ante, 
sec.  93. 

1 912.  Entries  therein  prima  facie  evidence  of  the  fact. 
The  several  particulars  of  the  last  section  specified  must 
be  entered  under  the  title  of  the  action  to  which  they 
relate,  and  (unless  otherwise  in  this  title  provided)  at  the 
time  when  they  occur.  Such  entries  in  a  justice's  docket, 
or  a  transcript  thereof,  certified  by  the  justice,  or  Ms 
successor  in  office,  are  prima  facie  evidence  of  the  facts 
so  stated.    En.  March  11,  1872.    Am'd.  1880,  20. 

CalJRep.Cit.  86,  134 ;  87.  631 ;  116,  85 ;  124,  860. 

Prac.  Act,  sec.  605.    En.  April  29,  1851. 
Cal.Rep.Clt.  81,  64;  84,  826. 

Prima  facie  evidence:    Post,  sec.  1833. 

I  913.  An  Index  to  the  docket  must  be  kept.  A  justice 
must  keep  an  alphabetical  index  to  his  docket,  in  which 
must  be  entered  the  names  of  the  parties  to  each  judgment, 
with  a  reference  to  the  page  of  entry.  The  names  of  the 
plaintiffs  must  be  entered  in  the  index,  in  the  alphabetical 
order  of  the  first  letter  of  the  family  name.  En.  March  11, 
1872. 

Prac.  Act,  sec.  606.    En.  April  29,  1851. 

I  914.  Dockets  must  be  delivered  by  Justice  to  his  su> 
eessor,  or  to  county  clerk.     Ehrery  justice  of  the  peace. 
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upon  the  expiration  of  his  tenn  of  offtce,  must  deposit  with 
his  successor  his  official  dockets  and  all  papers  filed  in 
his  office,  as  well  his  own  as  those  ot  his  predecessors,  or 
any  other  which  may  be  in  his  custody  to  be  kept  as  public 
records.    Bn.  March  11,  1872. 

Prac.  Act,  sec.  607.  Bn.  April  29, 1851.  Am'd.  1863,  282; 
1869-70,  223. 

§  915.  Proceedings  when  office  becomes  vacant,  and 
before  a  successor  Is  appointed.  If  the  office  of  a  justice 
become  vacant  by  his  death  or  removal  from  the  town- 
ship or  city,  or  otherwise,  before  his  successor  is  elected 
and  qualified,  the  docket  and  papers  in  possession  of  such 
justice  must  be  deposited  in  the  office  of  some  other  justice 
in  the  township,  to  be  by  him  delivered  to  the  successor 
of  such  justice.  If  there  is  no  other  justice  in  the  town- 
ship, then  the  docket  and  papers  of  such  justice  must  be 
deposited  in  the  office  of  the  county  clerk  of  the  county, 
to  be  by  him  delivered  to  the  successor  in  office  of  the 
Justice.    En.  March  11,  1872. 

§  916.  A  Justice  may  Issue  execution  or  other  process 
upon  the  docket  of  his  predecessor.  Any  justice  with  whom 
the  docket  of  his  predecessor  or  of  any  other  justice  is 
deposited,  has  and  may  exercise  over  all  actions  and  pro- 
ceedings entered  in  such  docket,  the  same  jurisdiction  as 
if  originally  commenced  before  him.  In  case  of  the  crea- 
tion of  a  new  county,  or  the  change  of  the  boundary  be- 
tween two  counties,  any  justice  into  whose  hands  the 
docket  of  a  justice  formerly  acting  as  such  within  the 
same  territory,  may  come,  is,  for  the  purposes  of  this 
section,  considered  the  successor  of  such  former  justice. 
En,  March  11,  1872. 

Prac.  Act,  sec.  608.  En.  April  29, 1851.  Am'd.  1855,  804; 
;L863,  232. 

1 917.  Justice  Is  successor  of  prior  holder.  The  justice 
elected  to  fill  a  vacancy  is  the  successor  of  the  justice 
whose  office  became  vacant  before  the  expiration  of  a  full 
term.  When  a  full  term  expires,  the  same  or  another  per- 
son elected  to  take  office  in  the  same  township  or  city, 
from  that  time  is  the  successor.    Bn.  March  11, 1872. 

Prac.  Act,  see.  609.    En.  April  29,  1851. 
Code  CIt.  Proc— 31. 
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1 918.  Designation  of  succeeding  Justice.  When  two 
or  more  Justices  are  equally  entitled,  under  the  last  sec- 
tion, to  be  deemed  the  successors  in  office  of  the  Justice,  a 
Judge  of  the  superior  oourt  must,  by  a  certificate  sub- 
scribed by  him  and  filed  in  the  office  of  the  county  clerk, 
designate  which  Justice  is  the  successor  of  a  Justice  going 
out  of  office,  or  whose  office  has  become  vacant.  Bn. 
March  11,  1872.    Am'd.  1880,  20. 

Prac.  Act,  sec.  610.    En.  April  29,  1851. 


CHAPTER   XXL 

GENERAL  PROVISIONS  RELATING  TO  JUSTICES'  COURTS. 

I  919.     Justices  may  Issue  subpoenas  and  final  process  to  any  part 

of  the  county. 
S  920.     Blanks  must  be  filled  In  all  papers  issued  bj  a  Justice,  except 

subpoenas. 
9  921.    Justices  to  recelTe  all  moneys  collected  and  pay  same  to 

parties. 
I  922.     In  case  of  disability  of  justice  another  Justice  may  attend 

on  his  behalf. 
9  923.     Justices  may  require  security  for  costs. 
9  924.     Who  entitled  to  costs. 

I  926.     What  provisions  of  code  applicable  to  Justices'  courta. 
9  926.     Deposit  in  lieu  of  undertaking. 

S  919.  Justices  may  issue  subp<3enas  and  final  process  to 
any  part  of  the  county.  Justices  of  the  peace  may  issue 
subpoenas  in  any  action  or  proceeding  in  the  courts  held 
by  them,  and  final  process  on  any  judgment  recovered 
therein,  to  any  part  of  the  county.    En.  March  11,  1872. 

Prac.  Act,  sec.  619.    En.  April  29,  1851.    Am'd.  1868,  496. 

Final  process,  to  any  part  of  the  county:  Ante,  sees. 
94,  106. 

I  920.  Blanks  must  be  filled  In  all  papers  issued  by  a 
Justice,  except  subpoenas.  The  summons,  execution,  and 
every  other  paper  made  or  issued  by  a  justice,  exc^t  a 
subpoena,  must  be  issued  without  a  blank  left  to  be  filled 
by  another,  otherwise  it  is  void.    En.  March  11,  1872. 

Cal.Rep.Cit.  138,  647;  138,  649. 

Prac.  Act,  sec.  611.    En.  April  29,  1851. 

§921.  Justices  to  receive  all  moneys  collected  and  pay 
same  to  parties.  Justices  of  the  peace  must  receive  firom 
the  sberift  or  constables  of  their  county,  all  moneys  ool- 


863  GENERAL    PROVISIONS.  11922-025 

lected  on  any  process  or  order  Issued  from  their  courts 
respectively,  and  must  pay  the  same,  and  all  moneys  paid 
to  them  in  their  official  capacity,  over  to  the  parties  en- 
titled or  authorized  to  receive  them,  without  delay.  En. 
March  11,  1872.    Am'd.  1880,  20. 

Prac.  Act,  sec  688.    En.  April  29,  1851. 

CalJtep.Clt.  26,  688. 

* 

§  922.  In  case  of  disability  of  Justice  another  Justice  may 
attend  on  his  beliaif.  In  case  of  the  sichness  or  other 
disability,  or  necessary  absence  of  a  justice,  on  a  return 
of  a  summons,  or  at  the  time  appointed  for  a  trial,  another 
Justice  of  the  same  township  or  city  may,  at  his  request, 
attend  in  his  behalf,  and  thereupon  is  vested  with  the 
power,  for  the  time  being,  of  the  Justice  before  whom  the 
summons  was  returnable.  In  that  case,  the  proper  entry 
of  the  proceedings  before  the  attending  Justice,  subscribed 
by  him,  must  be  made  In  the  docket  of  the  Justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  Justice  before  whom  the  summons  was  return- 
able may  resume  Jurisdiction.    En.  March  11, 1872. 

Prac.  Act,  sec.  612.    En.  April  29,  1851. 

I  923.  Justices  may  require  security  for  costs.  Justices 
may,  in  all  cases,  require  a  deposit  of  money  or  an  under* 
taking,  as  security  for  costs  of  court,  before  issuing  a 
summons.    En.  March  11,  1872. 

Prac.  Act,  sec.  684.    En.  April  29, 1851. 
Prepayment  of  fees:   Ante,  sec.  91. 

(924.  Who  entitled  to  costs.  The  prevailing  party  In 
Justices'  courts  is  entitled  to  costs  of  the  action,  and  also 
of  any  proceedings  taken  by  him  in  aid  of  an  execution 
issued  upon  any  Judgment  recovered  therein.  En.  March 
11,  1872.    Am'd.  1878-4,  835. 

Prac.  Act,  sec.  681.    En.  April  29,  1851.    Am'd.  1854,  71; 
1886,  251. 
Costs:   Ante,  sec.  896. 

S925*  What  provisions  of  code  applicable  to  Justices' 
courts.  Justices'  courts  being  courts  of  peculiar  and  limits 
ed  Jurisdiction,  only  those  provisions  of  this  code  which 
are,  in  their  nature,  applicable  to  the  organization,  powers. 
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and  course  of  proceedings  in  justices'  courts,  or  which 
have  been  made  applicable  by  special  provisions  in  this 
title,  are  applicable  to  Justices'  courts  and  the  proceedings 
therein.    En.  March  11,  1872. 

Cal.Rep.ClL  47,  133;  74.  848;  114,  878. 

Prac.  Act.  sec.  603.    Bn.  April  29,  1851.    Am'd.  1863,  280; 
1854.  70;  1854,  78. 
Prac.  Act,  sec.  635.    Bn.  April  29,  1861.    Am'd.  1860,  306. 
Peculiar  and  limited  Jurisdiction:    Ante,  sees.  112-114. 

$  926.  Deposit  in  lieu  of  undertalcing.  In  all  civil 
cases  arising  in  Justices'  courts,  wherein  an  undertaking  is 
required  as  prescribed  in  this  code,  the  plalntiflf  or  defend- 
ant may  deposit  with  said  Justice  a  sum  ot  money  in 
United  States  gold  coin  equal  to  the  amount  required  by 
the  said  undertaking,  which  said  sum  of  money  shall  be 
taken  as  security  in  place  of  said  undertaking.  Bn.  Stats. 
1877-8,  103. 


TITLE    XIL 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICB  COURTS. 

8  929.     How  commenced. 

9  930.     Summons  must  issue  on  filing  complaint. 

I  931.     Defendant  may  plead  orally  or  In  writing. 

8  932.     Trial  by  Jury,  when  defendant  is  entitled  to. 

8  933.     Proceedings  to  be  conducted  as  In  Justices*  courts. 

$  929.  How  commenced.  ClTil  actions  in  police  courts 
are  commenced  by  filing  a  complaint,  setting  forth  the 
violation  of  the  ordinance  complained  of,  with  such  par- 
ticulars of  time,  place,  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  violation  complained  of,  and  to  answer  the  complaint 
The  ordinance  may  be  referred  to  by  its  title.  The  com- 
plaint must  be  verified  by  the  oath  of  the  party  complain- 
ing, or  of  his  attorney  or  agent    En.  March  11, 1872. 

Cal.Rep.Clt.  66.  148. 

Prac.  Act,  sec.  636.    Bn.  April  29,  1851. 

Jurisdiction  of  police  court:  See  Pol.  Code,  sees.  4426, 
4427. 

Provisions  relating  to  police  Judges:  See  Pol.  God^ 
sees.  4424-4432. 
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§  930.  Summons  mutt  iMue  on  filing  complaint.  Imme- 
diately after  filing  the  complaint,  a  summons  must  be 
issued,  directed  to  the  defendant,  and  returnable  either 
immediately  or  at  any  time  designated  therein,  not  exceed- 
ing four  days  from  the  date  of  its  issuing.  Eln.  March  11, 
1872. 

Cal.Rep.Cit.  56,  148;  127,  640. 

Prac.  Act,  sec.  637.    En.  April  29,  1851. 

§  931.  Defendant  may  plead  orally  or  In  writing.  On 
the  return  of  the  summons  the  defendant  may  answer  the 
complaint.  The  answer  may  be  oral  or  in  writing,  and 
immediately  thereafter  the  case  must  be  tried,  unless,  for 
good  cause  shown,  an  adjournment  is  granted.  En.  March 
11,  1872. 

Prac.  Act,  sec.  638.    En.  April  29,  1851. 

* 

$  932.  Trial  by  Jury,  when  defendant  Is  entitled .  to. 
In  all  actions  for  yiolatlon  of  an  ordinance,  where  the  fine, 
forfeiture,  or  penalty  imposed  by  the  ordinance  Is  less 
than  fifty  dollars,  the  trial  must  be  by  the  court.  In  actions 
where  tilie  fine,  forfeiture,  or  penalty  imposed  by  the 
ordinance  is  oyer  fifty  dollars,  the  defendant  is  entitled  to 
a  trial  by  jury.    En.  March  11,  1872. 

Prac.  Act,  sec.  689.    En.  April  29,  1851. 

§  933.  Proceedings  to  be  conducted  as  In  Justices' 
courts.  All  proceedings  in  ciyil  actions  in  police  courts 
must,  except  as  In  this  title  otherwise  proTlded,  be  con- 
ducted In  the  same  manner  as  cIyII  actions  in  justices' 
courts.    En.  March  11,  1872. 

Cal.Rep.Cit.  61,  600;  56,  148';  96,  880. 

Prac.  Act,  sec.  641.    En.  April  29,  1851. 
Ciyil  proceedings  In  justices'  courts.   Sees.  832-926. 
Disqualification  of  police  judge,  calling  in  of  justice  of 
the  peace:    See  PoL  Code,  sec.  4428. 
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TITLE   XIII. 

OF   APPEALS   IN   CIVIL   ACTIONS. 

Chapter  I.    Appeals  in  General,  §§  936-959. 

II.    Appeals  to  Supreme  Court,  §§  963-966. 
m.    Appeals  to  Superior  Courts,  (ft  974-980. 

CHAPTER  I. 

APPEALS  IN  GENERAL. 

i  936.     Judgment  and  orders  may  be  reriewed. 

i  937.     Orders  made  out  of  court,  without  notice,  mar  be  reTiewed 

br  the  Judge. 
S  938.     Party  aggrioTed  may  appeal.    Names  of  parties. 

989.     Within  what  time  appeal  may  be  taken. 

940. .  Appeal,  how  taken. 

9^1.     Undertaking  or  deposit  on  appeal. 

942.  Undertaking  on  appeal  from  a  money  Judgment. 

943.  Appeal  from  a  Judgment  for  deliyery  of  documents. 
844.    ^peal  from  a  Judgment  directing  execution  of  a  oonTey- 

ance,  etc. 

S  945.     Undertaking  on  appeal  concerning  real  property. 

§  946.  Stay  of  proceedings.  The  security  on  appeal  may  h%  lim- 
ited in  the  case  of  an  executor,  etc. 

I  947.     Undertaking  may  be  in  one  instrument  or  severaL 

948.  Justification  of  sureties  on  undertaking  on  appeal. 

949.  Undertakings  in  cases  not  specified. 

950.  What  papers  to  be  used  on  an  appeal  from  the  Judgment. 

S  961.  What  papers  used  on  appeals  from  orders,  except  orders 
granting  or  refusing  new  trials. 

S  962.  What  papers  to  be  used  on  an  appeal  from  an  order  grant- 
ing or  refusing  a  new  trial. 

S  953.     Copies  and  undertakings,  how  certified. 

i  954.     When  an  appeal  may  be  dismissed.     When  not 

I  955.     Effect  of  dismissal. 

956.  What  may  be  reviewed  on  appeal  from  Judgment* 

957.  Remedial  powers  of  an  appellate  court. 

958.  On  Judgment  on  appeal,  remittitur  must  be  certified  to  the 
clerk  of  the  court  below. 

S  959.  Provisions  of  this  chapter  not  applicable  to  appeals  to  supe- 
rior courts. 

Gen.  Clt.  to  Chap.— Cal.Rep.Cit  101,  199;  114,  214;  119,  438. 

I  936.  Judgment  and  orders  may  be  reviewed.  A  Judg- 
ment or  order  In  a  civil  action,  except  when  expressly 
made  final  by  this  code,  may  be  reviewed  as  prescribed  in 
this  title,  and  not  otherwise.    En.  March  11,  1872. 

Cal.Rep.Cit.     64,  620;     61,  194;     68,  838;     72.  192;     84,      8: 
84,  488;     90,  827;  119,  439;  119.  440;  133.  108. 
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Prac.  Act,  sec.  333.  Bn.  April  29,  1861.  Am'd.  1864,  64. 

Cal.R0p.Clt.  8,  249;  8,  801;  29,  462. 

Prac.  Act,  sec.  338.    En.  AprU  29,  1861.  Am'd.  1863,  644. 


Cal.Rep.Ctt.  8,823;  8,619;  15,866;  17,614 

26,  487 ;  25,  488 ;  25,  514 ;  25,  515  ;  27,  410 

28,240;  28,262;  28,419;  80,184;  80,221 

82,328;  41,442;  41,634;  45.109;  47,427 


26,  486 : 

27,  474; 
82.  320 ; 
47,  641. 


Prac.  Act,  sec.  889.  En.  April  29,  1851.  Am'd.  1866,  303; 
1863,  644. 

Cal.Rep.Clt  8,  828;  8.  619;  9,  210;  28.  240;  28,  262. 

Prac.  Act,  sec.  340.    En.  April  29,  1851. 
Prac.  Act,  sec.  341.    En.  April  29, 1861. 

Cal.Rep.Clt.  8,  619 ;  28,  262. 

Prac.  Act,  sec.  342.    En.  April  29,  1861.    Am'd.  1864,  247. 

Cal.Rep.Clt.  8,  619;  45,  44. 

Prac.  Act,  sec.  343.  En.  April  29,  1861.  Am'd.  1864,  64. 

Cal.Rep.Cit.  17,514;  22,862;  28,163;  88,554;  83,678; 
41,442;  41,443;  45.  44;  45,  90. 

Prac.  Act,  sec.  344.    En.  April  29, 1861. 
CalJlep.Clt.  24.  448;  28,  297. 

Judgments  and  orders,  appeal  from:    Sec.  939. 

S  937.  Orders  made  out  of  court,  without  notice,  may  be 
reviewed  by  tlie  Judge.  An  order  made  out  of  court,  with- 
out notice  to  the  adverse  party,  may  be  vacated  or  modified 
without  notice,  by  the  Judge  who  made  it;  or  may  be  vacatr 
ed  or  modified  on  notice,  in  the  manner  in  which  other 
motions  are  made.    En.  March  11,  1872. 

CalJlep.Clt.     68.401;     72,271;     72,272;     72.278;     72,276; 
72,  276;     72,  552. 

Prac  Act,  sec.  834.    En.  April  29,  1861. 

Cal.R^.Clt.       8,    19;     12,448;     33.390;     83,391;     72,873; 
72,  276. 

Orders,  generally:    Sees.  1003  et  seq. 

§938.  Party  aggrieved  may  appeai.  Names  of  parties. 
Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in 
this  title.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent  En.  March  11, 
1872. 

Cal.Rep.Clt.     68,745:     56.811;     56,626;     78,    96;     79,249; 
88,  422;     88,  564;     83.  565;     88,    49;     98,  606;  102,  260; 
117,  239;  118,  503;  127,  452. 
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Prac.  Act,  sec.  335.    En.  April  29,  1851. 

Cal.Rep.Cit.  38,  640. 

Death  of  party,  effect  of:   Ante,  sec.  385. 

§  939.    Within   what  time  appeal   may  be  taken.     An 

appeal  may  be  taken: 

1.  From  a  final  judgment  in  an  action  or  special  proceed- 
ing commenced  in  the  court  in  which  the  same  is  rendered, 
within  six  months  after  the  entry  of  Judgment.  But  an 
exception  to  the  decision  or  yerdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed 
on  an  appeal  from  the  judgment,  unless  the  appeal  is 
taken  within  sixty  days  after  the  rendition  of  the  judg- 
ment; 

2.  From  a  judgment  rendered  on  an  appeal  from  an 
Inferior  court,  within  ninety  days  after  the  entry  of  such 
judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from 
an  order  granting  or  dissolving  an  injunction;  from  an 
order  refusing  to  grant  or  dissolve  an  injunction;  from  an 
order  appointing  a  receiver;  from  an  order  dissolving  or 
refusing  to  dissolve  an  attachment;  from  an  order  granting 
or  refusing  to  grant  a  change  of  the  place  of  trial;  from 
any  special  order  made  after  final  judgment;  from  an  Inter- 
locutory judgment,  order  or  decree  hereafter  made  or 
entered  in  any  action  to  redeem  real  or  personal  property 
from  a  mortgage  thereof,  or  lien  thereon  determining  such 
right  to  redeem  and  ordering  an  accounting;  from  an 
Interlocutory  judgment  in  actions  for  partition  of  real 
property;  and  from  an  order  confirming,  changing,  modi- 
fying, or  setting  aside  the  report,  in  whole  or  in  part,  of 
the  referees  in  actions  for  partition  of  real  property  In 
the  cases  mentioned  in  section  seven  hundred  and  sixty- 
three  of  this  code,  within  sixty  days  after  the  order  of  [or] 
interlocutory  judgment  is  made  and  entered  in  the  minutes 
of  the  court,  or  filed  with  the  clerk.  En.  March  lli  1872. 
Am'd.  1880,  61;  1897,  55;  1899,  7. 

60.  421 


Cal.Rep.Clt.  49.  108;  62,  652 
67,  200 ;  69,  204  ;  72,  193 
84,  633:  89,  621:  90.  827 
118,  484 ;  118,  485 ;  119,  440 
137,  309;  137.  310;  137.  361 
Sum.  1  —  46.  646;  52.  623 
60.  672 ;  61.  334  ;  66.  221 
te,  354 ;  77«  526 ;  80,  168 


80,  169 

108.  454 

120.  236 

137,  371 

53,  746 

71.  302 


64,  611 ;  66,  187  ; 

81.  216  ;  84.  582  ; 
110.  174;  116.  72; 
133.  248 ;  137.  308  ; 
138.  690;  138,  726. 

64.  519 ;  56,  45  ; 

72.  192 ;  76.  497  : 


81.  246 ;  84,  488 ;  84,  681 ; 
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87.  412 
111,  2 
123,  610 
183,  108 
62,  646 
71.  618 
110,  67 
131.  279 
137,  66. 


89,  100 ;  90.   6 

111.  685 ;  113,  874 

127.  628 ;  128.  141 

Subd.  8  —  52.  77 

63.  233 ;  64.  611 

77.  611 ;  91,  356 

126,  16;  127.  419 

132.  325 ;  132.  341 


;  98. 

178; 

106.  160 ; 

;  117, 

228 

;  119.  169 ; 

:  129, 

46 

;  129.  201; 

;  53. 

26 

;  63.  632 ; 

;  66. 

221. 

;  66.  601 ; 

;  99. 

410 

;  101.  584 ; 

;  129. 

46 

;  180.  181 ; 

;  133. 

108 

;  133,  365 ; 

107 ;  52 
122.  166 
131.  326 
67.  634 
71.  400 
106,  145 
130.  509 
134.  122 


Prac.  Act,  sec.  336.  Kn.  April  29,  1851.  Am'd.  1854,  64; 

1859,  140;  1863,  756;  1866,  706. 

CaLRep.Glt.   6.232;  8.  57;  12.281;  20.142;  24.336; 

24.  448 ;  28.  417 ;  28,  419 ;  81.  208 ;  81.  209 ;  31.  867 ; 

88,  892 ;  85,  563 ;  86.  698 ;  88,  387  ;  88.  424 ;  41.  407 ; 

42.114;  49.128;  54.619;  57,634;  67.204;  84.488; 

122,  166;  137.  309.  Subd.  1  —  42.  119.  Subd.  2  —  42.  119. 

Subd.  8  —  42.  118;  43.  627;  91.  356. 

Effect  of  appeals:  See  sec.  946.  Infra.  As  to  the  record 
on  appeals:    8ee  sec.  951,  post 

Appeals,  to  supreme  court:  Post,  sees.  968-966;  to  supe- 
rior court:    Post,  sees.  974-980. 

Definition  of  judgment:  Sec.  577;  exceptions,  need  of: 
8ecs.  646,  956. 

As  to  appeal  from  judgment  on  controversy  submitted 
without  action:    Post,  sec.  1140. 

Orders  reviewable  on  appeal  from  Judgment:  Post,  sec. 
S56. 

§  940.  Appeal,  how  taken.  An  appeal  is  taken  by  filing 
with  the  clerk  of  the  court  in  which  the  Judgment  or  order 
appealed  from  is  entered,  a  notice  stating  the  appeal  from 
the  same,  or  some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party  or  his  attorney.  The 
order  of  service  is  immaterial,  but  the  appeal  is  ineffectual 
for  any  purpose  unless  within  five  days  after  service  of  the 
notice  of  appeal,  an  undertaking  be  filed,  or  a  deposit  of 
money  be  made  with  the  clerk,  as  hereinafter  provided,  or 
the  undertaking  be  waived  by  the  adverse  party  in  writing. 
En.  March  11,  1872.    Am'd.  1873-4.  336. 


CaLRep.Cit 

.  46.  661 

56,  120 ; 

,  60.  281 

66.  222 , 

;  67.  201 

68.  839 1 

>     68.  844 

72,  160 ; 

;   74.  105 

80.  63 , 

;  81,  245 

88.  598; 

;   96.  442 

109,  608  i 

;  111.  430 

122.  889 

;  124.  543 

180.  664 

;  131.  289 

134.  179 ; 

;  134.  181 

48,  568 ; 

62.  326  i 

64.  494: 

;  65.  896 

60.  282, 

;  62.  617 ; 

,  68,  280 

;  63.  385 

68.  169, 

.  68.  190  I 

,  68.328; 

,  68.  329 

68.  345: 

69.  82 ; 

71.  296; 

;  72,  159 

75.  540 ; 

;  75.  643  i 

,     79.  104 ; 

;  79.  249 

83.  137 

i     83.564: 

83.  666 ; 

87.  243 

99,  42 

;  99.  174; 

;  99,  267 

;  103.  68 

112.  149 ; 

,  112.  632: 

114.  42; 

;  116.  494 

128.  243; 

,   129.  158 ; 

;  129.  190 

;  130.  61 

132.  198 

;  132.  253 

;  133.  362 

;  183.  363 

134.  460; 

137,  876. 
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Prac.  Act,  sec.  337.    En.  April  29,  1851. 

Cal.Rep.Cft     15,884;     24,     97;     24.     98;     26.855;     29,488; 
30,183;     30,184;     38,640;     89,151;     60.282;     62,517; 
115,  384. 

Service  of  papers:    Sees.  1010-1017. 

Notice,  generally:    Post,  sees.  1010  et  seq. 

Undertaking  on  appeal,  requirements  of:  Post,  sec.  941; 
unnecessary,  when:  Post,  sees.  965,  1058;  exception  to 
sureties,  time  for:    Ante,  sec.  648. 

EhLceptlons,  necessity  for:    Ante,  sec  646,  post,  sec  956. 

As  to  the  practice  on  appeals  in  criminal  causes:  See 
Pen.  Code,  sees.  1237  et  seq. 

ft  941.  Undertaking  or  deposit  on  appeal.  The  undertak- 
ing on  appeal  must  be  in  writing,  and  must  be  executed  on 
the  part  of  the  appellant,  by  at  least  two  sureties,  to  the 
effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  three  hundred  dollars;  or 
that  sum  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.    En.  March  11,  1872. 


68,  384 ; 

69,  243; 
89,  32 ; 

128,  447 ; 
184,  63; 


Cal.Rep.CiL  62,  623 ;  54.  184 ;  54.  494 ;  58,  856 

63,  385  :  64.  232  ;  64,  475  ;  67,  215  ;  69,  242 

71,  296 ;  72,  159 ;  72.  160 ;  80,  453 ;  81.  228 

89,  83;  94,  567;  98,  626;  107,  195;  109.  603 

126,  458 ;  129,  158 ;  129,  159 ;  129,  301 ;  132,  841 

136,  674;  137,  449. 

Prac.  Act,  sec.  348.    En.  April  29,  1851. 

Cal.Rep.Cit.   7,  132 ;   9.  39 ;   9.  250 ;  15,  884 ;  15,  386 ; 
24,  96;  32,374;  42,278;  61.338. 

Prac.  Act,  sec.  360.  En.  April  29,  1851.  Am'd.  1854,  65; 
1865-6,  847. 

Prac.  Act,  sec.  361.  En.  April  29,  1851.  Am'd.  1854,  66. 

Prac.  Act,  sec.  362.  En.  April  29,  1851.  Am'd.  1853,  277; 
1854,  66;  1854,  73. 

Cal.Rep.Cit.  28.  117. 

Undertaking  on  appeal,  filing,  time  for:  Sec.  940;  and 
see  sec  1054;  sufficiency  of:  Sec.  954;  sureties,  paying 
Judgment:     Sec.  1059. 

Deposit  with  clerk:    Sec.  948. 

Filing  new  tmdertaking  in  appellate  court:  See  post, 
sec.  954. 

Qualification  of  sureties:     Sec.  1057. 
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$942.  Undertaking  on  appeal  from  a  money  Judgment. 
If  the  appeal  be  from  a  Judgment  or  order  directing  the 
payment  of  money,  it  does  not  stay  the  execution  of  the 
Judgment  or  order  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  bound  in  double  the  amount 
named  in  the  Judgment  or  order;  that  if  the  Judgment  or 
order  appealed  from,  or  any  part  thereof,  be  affirmed,  or 
the  appeal  be  dismisBed,  the  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  Judgment  [or]  order,  or  the  part 
of  such  amount  as  to  which  the  Judgment  or  order  is 
affirmed,  if  affirmed  only  in  part,  and  all  damages  and  costs 
which  may  be  awarded  against  the  appellant  upon  the 
appeal,  and  that  if  the  appellant  does  not  make  such  pay- 
ment within  thirty  days  after  the  filing  of  the  remittitur 
from  the  supreme  court  in  the  court  from  which  the  appeal 
is  taken.  Judgment  may  be  entered  on  motion  of  the  re- 
spondent in  his  favor  against  the  sureties,  for  such  amount, 
together  with  the  interest  that  may  be  due  thereon,  and 
the  damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  If  the  Judgment  or  order  ap- 
pealed from  be  for  a  greater  amount  than  two  thousand  dol- 
lars, and  the  sureties  do  not  state  in  their  affidavits  of  Jus^ 
tlficatlon  accompansring  the  undertaking,  that  they  are  each 
worth  the  sum  specified  in  the  undertaking,  the  stipulation 
may  be  that  the  Judgment  to  be  entered  against  the  sure- 
ties shall  be  for  such  amounts  only  as  in  their  affidavits 
they  may  state  that  they  are  severally  worth,  and  Judgment 
may  be  entered  against  the  sureties  by  the  court  from 
which  the  appeal  is  taken,  pursuant  to  the  stipulations 
herein  designated.  When  the  Judgment  or  order  appealed 
from  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  Judgment  entered  against  the  sureties  upon 
the  undertaking  must  be  made  payable  in  the  same  kind 
of  money  or  currency.  En.  March  11,  1872.  Am'd.  1873-4, 
836. 


Cal.Rep.Clt.  62,  628 


67,  233 

67,  681 

72,  160 

89,  83 

08,  443 

100,  102 

118.  114 

129,  887 


60,  619 

69,  242 

74,  60 

90,  666 

98,  444 

106,  414 

124,  333 

181,  42 


64.184;  64.494 

68,  286 ;  63,  384 

69.  243 ;  71.  296 
76,  262 ;  80,  463 
94.  667 ;  97.  364 
98.  446 ;  98.  627 

107.  196 ;  110.  309 
124.  334;  126.  364 
132.  128 ;  132.  841 


;  66.  168; 

;  67,  232 : 

:  67,  199 , 

;  67.220; 

;  71.298; 

,  72.  159 : 

;  81.  228 

;  88,434; 

;  97,  359 , 

;  97,  486 ; 

;  99,284; 

t  100.  101 ; 

;  116,  282; 

;  116,  460; 

;  127.  661 ; 

;  129,  801 ; 

;  187,  460 ; 

;  138,  67. 
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Prac.  Act,  sea  349.    Sa.  April  29,  1851.    Am'd.  1868,  690. 
Cal.Rep.Cit  7,  132;  9,  89;  24,  96;  40,  280. 

Deposit  in  lieu  of  ondertaking:   Sees.  941,  ante,  post,  948. 
Qualification  of  sureties:    Post,  sec.  1067. 
»     Specified  kind  of  money:    Ante,  sec.  667. 
Stay  where  no  provision  made:    Post,  sec  949. 

§  943.  Appeal  from  a  Judgment  for  delivery  of  docu- 
ments. If  the  Judgment  or  order  appealed  from  direct  the 
assignment  or  delivery  of  documents  or  personal  property, 
the  execution  of  the  Judgment  or  order  cannot  be  stayed  by 
'appeal,  unless  the  things  required  to  be  assigned  or  deliv- 
ered be  placed  in  the  custody  of  such  officer  or  receiver  as 
the  court  may  appoint,  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  court,  or  a  Judge  thereof,  may 
direct,  to  the  effect  that  the  appellant  will  obey  the  order 
of  the  appellate  court  upon  the  appeal.  If  the  Judgment  or 
order  appealed  from  appoint  a  receiver,  the  execution  of 
the  Judgment  or  order  cannot  be  stayed  by  appeal,  unless  a 
written  undertaking  be  executed  on  the  part  of  the  appel- 
*lant,  with  two  or  more  sureties,  to  the  effect  that  if  such 
Judgment  or  order  be  afllrmed  or  the  appeal  dismissed,  the 
appellant  will  pay  all  damages  which  the  respondent  may 
sustain  by  reason  of  such  stay,  not  exceeding  an  amount  to 
be  fixed  by  the  Judge  of  the  court  by  which  the  Judgment 
was  rendered  or  order  made,  which  amount  must  be  speci- 
fied in  the  undertaking.  If  the  Judgment  or  order  appealed 
from  direct  the  sale  of  personal  property  upon  the  fore- 
closure of  a  mortgage  thereon,  the  execution  of  the  Judg- 
ment or  order  cannot  be  stayed  on  appeal,  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  in  such  amount  as  the  court,  or 
the  Judge  thereof,  may  direct,  to  the  effect  that  the  appel- 
lant will,  on  demand,  deliver  the  mortgaged  property  to 
the  proper  officer  if  the  Judgment  be  affirmed,  or  in  default 
of  such  delivery  that  the  appellant  and  sureties  will,  on 
demand,  pay  to  the  proper  officer  the  full  value  of  such 
property  at  the  date  of  the  appeal.  Bn.  March  11,  1872. 
Am'd.  1880,  6;  1897,  66. 

Cal.Rep.Cit.  62.623;  54,184;  67,681;  69.242;  69.248; 
81.  228  ;  88.  206  ;  89.  33 ;  90.  555 ;  94.  567 ;  98.  442 ; 
98,  445:  116.  282;  124,  833;  132.  341;  133.  866;  188,     67. 
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Prac.  Act,  sec.  350.    En.  April  29,  1851. 

CAl.Rep.Cit.  24.  96. 

Receiver:    Sec.  564. 
Undertakings    8ec.  941. 

§  944.  Appeal  from  a  Judgment  directing  execution  of  a 
conveyance,  etc.  If  the  Judgment  or  order  appealed  from 
direct  the  ezecutioh  of  a  conyeyance  or  other  Instrument, 
the  execution  of  the  Judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  the  clerk  with  whom  the  Judgment  or  order  is  entered, 
to  abide  the  Judgment  of  the  appellate  court  En.  March 
11,  1872. 

Cal.Rep.Cit.     62,623;     54.184;     67.581;     69,242;     69,243; 
81,  228 ;     89,    33 ;     90.  665 ;     94,  667 ;     98.  442 ;  116,  282 ; 
124,  333;  132,  341;  138,    67. 

Prac  Act,  sec.  851.    En.  April  29,  1861. 


I  94$.  Undertaking  on  appeal  concerning  real  property. 
If  the  Judgment  or  order  appealed  from  direct  the  sale  or 
delivery  of  possession  of  real  property,  the  execution  of  the 
same  cannot  be  stayed,  unless  a  written  undertaking  be 
ozecuted  on  the  part  c^  the  appellant,  with  two  or  more 
sureties,  to  the  effect  that  during  the  possession  of  such 
property  by  the  appellant,  he  will  not  commit,  or  suffer  to 
be  committed,  any  waste  thereon,  and  that  if  the  Judgment 
be  affirmed,  or  the  appeal  dismissed,  he  will  pay  the  value 
of  the  use  and  occupation  of  the  property  from  the  time  of 
the  appeal  until  the  delivery  of  possession  thereof,  pursuant 
to  the  Judgment  or  order,  not  exceeding  the  sum  to  be  fixed 
by  the  Judge  of  the  court  by  which  the  Judgment  was 
rendered  or  order  made,  and  which  must  be  specified  in 
the  undertaking.  When  the  Judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of  a  deficiency  aris- 
ing upon  the  sale,  the  undertaking  must  also  provide  for 
the  pajrment  of  such  deficiency.    En.  March  11, 1872. 


Cal.Rep.Cit.  52,  623 

69.  243;  71,  102 

77,  29;  80,  453 

90,656;  91,809 

97,  486 ;  97,  487 

99.  637 ;  104,  104 

106,  418;  105.  419 

116,  461;  120,  633 

180,  619;  132.  341 

Code  ClT.  Proc— 32. 


;    64. 

184; 

;    71. 

103; 

;    81. 

228; 

;    92, 

664; 

;    97. 

488; 

;  104, 

105; 

;  107, 

196; 

;  124, 

333; 

;  134, 

63; 

66,  444 ; 
71,  296; 
84,  87 ; 
94.  667 ; 
98.  444; 


67,  581 
71.  299 
84,  89 
95,  41 
98.  446 


105.  414 ;  105,  415 
107,  198 ;  115.  282 
124.  334;  129.  301 
135,  6G1;  138,  57. 


:    69, 

242; 

;    71. 

300; 

:    89. 

33; 

:    96, 

153; 

:    98, 

627; 

;  105. 

416; 

;  116. 

87; 

:  129. 

387; 
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and  course  of  proceedings  in  Justices'  courts,  or  which 
have  been  made  applicable  by  special  provisions  in  this 
title,  are  applicable  to  Justices'  courts  and  the  proceedings 
therein.    Bn.  March  11,  1872. 

Cal.Rep.Clt.  47,  133 ;  74,  343 ;  114,  378. 

Prac.  Act,  sec.  603.    Bn.  April  29,  1851.    Am'd.  1863,  280; 
1864,  70;  1854,  73. 
Prac.  Act,  sec.  635.    En.  April  29,  1851.    Am'd.  i860,  806. 
Peculiar  and  limited  Jurisdiction:    Ante,  sees.  112-114. 

$  926.  Deposit  In  lieu  of  undertaking.  In  all  civil 
cases  arising  in  Justices'  courts,  wherein  an  undertaking  is 
required  as  prescribed  in  this  code,  the  plaintiff  or  defend- 
ant may  deposit  with  said  Justice  a  sum  of  money  in 
United  States  gold  coin  equal  to  the  amount  required  by 
the  said  undertaking,  which  said  sum  of  money  shall  be 
taken  as  security  in  place  of  said  undertaking.  Bn.  Stats. 
1877-8,  103. 


TITLE    XII. 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICB  COURTS. 

I  929.  How  commenced. 

f  930.  Summons  must  issue  on  filing  complaint. 

i  931.  Defendant  may  plead  orally  or  in  writing. 

I  932.  Trial  by  Jury,  when  defendant  is  entitled  to. 

8  933.  Proceedings  to  be  conducted  as  in  Justices'  courts. 

S  929.  How  commenced.  Civil  actions  in  police  courts 
are  commenced  by  filing  a  complaint,  setting  forth  the 
violation  of  the  ordinance  complained  of,  with  such  par- 
ticulars of  time,  place,  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  violation  complained  of,  and  to  answer  the  complaint. 
The  ordinance  may  be  referred  to  by  its  title.  The  com- 
plaint must  be  verified  by  the  oath  of  the  party  complain- 
ing, or  of  his  attorney  or  agent.    En.  March  11,  1872. 

Cal.Rep.Clt.  56,  148. 

Prac.  Act,  sec.  636.    En.  April  29,  1851. 

Jurisdiction  of  police  court:  See  PoL  Code,  sees.  4426, 
4427. 

Provisions  relating  to  police  Judges:  See  Pol.  Code» 
sees.  4424-4482. 
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§  930.  Summons  must  issue  on  filing  complaint.  Imme- 
diately after  filing  the  complaint,  a  summons  must  be 
Issued,  directed  to  the  defendant,  and  returnable  either 
immediately  or  at  any  time  designated  therein,  not  exceed- 
ing four  days  from  the  date  of  its  issuing.  En.  March  11, 
1872. 

Cal.Rep.Clt.  66.  148;  127,  540. 

Prac.  Act,  sec.  637.    En.  April  29,  1851. 

§  931.  Defendant  may  plead  orally  or  In  writing.  On 
the  return  of  the  summons  the  defendant  may  answer  the 
complaint  The  answer  may  be  oral  or  in  writing,  and 
immediately  thereafter  the  case  must  be  tried,  unless,  for 
good  cause  shown,  an  adjournment  is  granted.  En.  March 
11,  1872. 

Prac.  Act,  sec.  638.    En.  April  29,  1851. 

S  932.  Trial  by  Jury,  when  defendant  Is  entitled  ■  to. 
In  all  actions  for  Tiolatlon  of  an  ordinance,  where  the  fine, 
forfeiture,  or  penalty  imposed  by  the  ordinance  is  less 
than  fifty  dollars,  the  trial  must  be  by  the  court.  In  actions 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the 
ordinance  is  over  fifty  dollars,  the  defendant  is  entitled  to 
a  trial  by  jury.    En.  March  11,  1872. 

Prac.  Act,  sec.  639.    En.  April  29,  1851. 

§  933.  Proceedings  to  be  conducted  as  In  Justices' 
courts.  All  proceedings  in  civil  actions  in  police  courts 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
courts.    En.  March  11,  1872. 

Cal.Rep.Cit.  61,  600;  66,  148*;  95,  880. 

Prac.  Act,  sec.  641.    En.  April  29,  1851. 
Civil  proceedings  in  Justices'  courts.   Sees.  832-926. 
Bisqualiflcation  of  police  Judge,  calling  in  of  Justice  of 
the  peace:    See  Pol.  Code,  sec  4428. 
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Prac.  Act,  sec.  352.    En.  April  29,  1851. 

Cal.Rep.Cit.       7,132;     24,    96;     26,346;     26,353;     25,854; 
98,  627;  105,  416. 

Mortgaged  realty,  sale  or  delivery  of  posaesaion  of: 
Ante,  sees.  726,  744. 
Deposit  with  clerk:    Ante,  sees.  941,  post,  948. 
Undertaking,  how  executed:    Sec.  941,  ante. 
Qualifications  of  sureties:    Post,  sec.  1057. 
Waste:    Ante,  sees.  745,  746. 


S  946.  Stay  of  proceedings.  The  security  on  appeal  may 
be  limited  in  the  case  of  an  executor,  etc.  Whenever  an 
appeal  Is  perfected,  as  provided  In  the  preceding  sections 
.of  this  chapter,  it  stays  all  farther  proceedings  in  the  court 
below  upon  the  Judgment  or  order  appealed  from,  or  upon 
the  matters  embraced  therein,  and  releases  from  levy 
property  which  has  been  levied  upon  under  execution 
issued  upon  such  judgment;  but  the  court  below  may  pro- 
ceed upon  any  other  matter  embraced  in  the  action  and 
not  affected  by  the  order  appealed  from.  An[d]  the  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the 
security  required  by  this  chapter,  when  the  appellant  is  an 
executor,  administrator,  trustee,  or  other  person  acting  in 
another's  right  An  appeal  does  not  continue  in  force  an 
attachment  unless  an  undertaking  be  executed  and'  filed 
on  the  part  of  the  appellant,  by  at  least  two  sureties,  in 
double  the  amount  of  the  debt  claimed  by  him,  that  the 
appellant  will  pay  all  costs  and  damages  which  the  re- 
spondent may  sustain  by  reason  of  the  attachment,  in  case 
the  order  of  the  court  below  be  sustained;  and,  unless, 
within  five  days  after  the  entry  of  the  order  appealed  from, 
such  appeal  be  perfected.  En.  March  11,  1872.  Am'd. 
1878-4,  887. 


Cal.Rep.Cit.  47,  586 

63,  610;  65.  333 

72,  573 ;  80,  63 

84,  881 ;  87,  244 

99,  501 ;  99,  512 

108,  450 ;  110,  403 

120,  633 ;  128,  187 

137,  494;  137,  496. 

Prac.  Act,  sec.  353.  En.  April  29,  1861.  Am'd.  1886,  707. 

Cal.Rep.Clt  25,  365. 


;  49,  74 

;  52, 

77; 

;  67,  877 ; 

,  67, 

878; 

;  80,  392 ; 

,  81. 

228; 

;  88,  481 

;  90, 

81; 

;  99,  516 , 

;  101. 

584; 

;  114.  214 

;  115, 

88; 

;  182,  841 ; 

;  188, 

113; 

54,  494;     60.  626; 

70,  294;     72,  198; 

84.       9 :     84,  860 ; 

98,576;  94,667; 
102,  657;  107,  589; 
116,  498;  116,  494; 
183.  247;  187,  878; 
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I  947.  Undertaking  may  be  in  one  Instrument  or  aeveral. 
The  ondertaklngs  prescribed  by  sections  nine  hundred  and 
forty-one,  nine  hundred  and  forty-two,  nine  hundred  and 
forty-three,  and  nine  hundred  and  forty-five,  may  be  in  one 
Instrument  or  several,  at  the  option  of  the  appellant.  Bn. 
March  11,  1872. 

Prac.  Act,  sec.  354.    En.  April  29,  1851. 
Cal.Rep.Cit.  26,  355. 

S  948.  Justification  of  sureties  on  undertaking  on  appeal. 
The  adverse  party  may  except  to  the  suf&ciency  of  the 
sureties  to  any  of  the  undertakings  mentioned  in  sections 
nine  hundred  and  forty-one,  nine  hundred  and  forty-two, 
nine  hundred  and  forty-three,  and  nine  himdred  and  forty- 
five,  at  any  time  within  thirty  days  after  the  filing  of  such 
undertaking;  and  unless  they  or  other  sureties,  within 
twenty  days  after  the  appellant  has  been  served  with 
notice  of  such  exception,  Justifjr  before  a  Judge  oif  the  court 
below,  or  county  clerk,  upon  five  days'  notice  to  the  re- 
spondent of  the  time  and  place  of  Justification,  execution 
of  the  Judgment,  order,  or  decree  appealed  from  is  no 
longer  stayed;  and  in  all  cases  where  an  undertaking  is 
required  on  appeal  by  the  provisions  of  this  title,  a  deposit 
in  the  court  below  of  the  amount  of  the  Judgment  appealed 
from,  and  three  hundred  dollars  in  addition,  shall  be 
equivalent  to  filing  the  undertaking;  and  in  all  cases  the 
undertaking  or  deposit  may  be  waived  by  the  written  con- 
sent of  the  respondent.  En.  March  11,  1872.  Am'd.  1878-4, 
338;  1880,  6. 

Cal.Rep.Cit  52.  449 ;  54,  494 ;  60,  282 ;  65.  223 ;  68.  846 ; 
68,  347  ;  81,  228  ;  95.  419  ;  97,  364 ;  97.  359 ;  99.  601 ; 
109,  605;  110,  408;  115,  620;  180,  620;  185.  661. 

Prac.  Act,  sec.  355.  En.  April  29,  1851.  Am'd.  1854,  65; 
1866,  708. 

Cal.Rep.Cft.  18,  669;  24.  96;  32,  376. 

Justification  of  sureties:    Ante,  sec.  495. 

f  949.  Undertakings  in  eases  not  specified.  In  cases  not 
provided  for  in  sections  nine  hundred  and  forty-two,  nine 
kundred  and  forty-three,  nine  hundred  and  forty-four,  and 
nine  hundred  and  forty-five,  the  perfecting  of  an  appeal  by 
Slvlng  the  undertaking  or  making  the  deposit  mentioned  in 
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section  nine  htxndred  and  forty^me, 'stays  proceedings  in 
the  court  below  ui>on  the  Jadgnment  or  order  appealed  from, 
except  where  it  directs  the  sale  of  perishable  property;  in 
which  case  the  court  below  may  order  the  property  to  be 
sold  and  the  proceeds  thereof  to  be  deposited*  to  abide  the 
Judgment  of  the  appellate  court;  and  except,  also,  where  it 
adjudges  the  defendant  guilty  of  usurping,  or  intruding 
into,  or  unlawfully  holding  a  public  office,  civil  or  militaryp 
within  this  state,  and  except,  also,  where  the  order  grants, 
or  refuses  to  grant,  a  change  of  the  place  of  trial  of  an 
acUon.    En.  March  11,  1872.    Am'd.  1873>4,  408. 

67,  681 :  69.  242 ; 

81,     68;  84.  381; 

111,  111;  115,  282: 

125.  528;  125.  529; 

138,     67;  138,  246. 

Prac.  Act,  sec.  356.    En.  April  29,  1S51. 
C«lJlep.Cit.  7,  182;  19,  119;  63,  45. 


CaI.Rep.Clt. 

62, 

628 

;  63, 

45; 

;  64. 

232 

69,  243 ; 

70. 

636; 

.   70, 

637; 

73. 

487 

89,  33 ; 

94, 

567; 

,   98, 

306; 

;  98. 

444 

116.  283; 

119. 

636; 

123. 

446; 

124. 

833 

129,  801 ; 

131. 

634; 

;  132, 

341; 

;  138. 

18 

950.  What  papers  tQ  be  used  on  an  appeal  from  the 
Judgment.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  the  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made 
upon  the  minutes  of  the  court,  as  provided  in  section  six 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled,  as 
provided^  in  sections  six  hundred  and  forty-nine  or  six 
hundred  and  fifty,  or  used  on  motion  for  a  new  triaJ,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  trial. 
En.  March  11,  1872.    Am'd.  1873-4,  338. 


Cal.Rep.CIt. 
54,  236 
68.  369 
83,  160 
99,  178 
122.  481 


.  47,  605 , 

;  47.  641 ' 

;  51.  Ill; 

53.  288; 

;  60,  279 

;  61,  195 

;  64,  594 ; 

68,  338; 

;  73,  600; 

;  77,  298 

;  81.  399; 

81,  638; 

;  83,  622; 

;  89,  69 ; 

97,  182 ; 

98,  107 ; 

;  99,  651 

;  107,  143 

;  120.  641 ; 

121,  225 ; 

;  128.  138' 

;  128.  189 

;  128,  140 ; 

132,  198; 

54.  212 : 
68«  339 ; 
81.  639 : 
98.  109 : 
122,  2 : 
133,  688. 


Prac.  Act,  sec.  346.  En.  April  29,  1851.  Am'd.  1854,  64; 

1864,  247. 

Cal.Rep.CIt.     10,214;     14,153;     16,826;     25.512;     25.584; 
28,     59  ;     28,  805 ;     28,  650 ;     29.  613 ;  ^  84.     34 ;     77.  299 ; 
128,  138. 

Judgment  roll:    Ante,  sec.  670, 
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Judgment,  irhat  orders  reviewable:    Post,  sec.  966. 
Transcript,  authentication  of:'  Post,  sec.  968;  contents: 
Post,  sees.  951-952. 

S  951.  What  papers  used  on  appeals  from  orders,  except 
orders  granting  or  refusing  new  trials.  On  appeal  from  a 
Judgment  rendered  on  an  appeal,  or  from  an  order,  except 
an  order  granting  or  refusing  a  new  trial,  the  appellant 
must  furnish  the  court  with  a  copy  of  the  notice  of  appeal, 
of  the  Judgment  or  order  appealed  from,  and  of  papers 
used  on  the  hearing  in  the  court  below.  En.  March  11, 
1872.    AmU  1873-4,  339. 


CaI.Rep.Clt.  47,  166; 

;  64.  236; 

66. 

136:  66. 

174; 

68. 

617; 

61,  196 ;  63.  233 

;  68.  338; 

69. 

72;  70. 

73; 

76. 

626; 

77,  298 ;  79.  60 

;  80.  476 ; 

81. 

609;  100. 

612; 

109. 

120; 

114.  62  ;  119.  883 . 

;  126.  16; 

127, 

76;  128, 

76; 

182. 

198; 

133.  198;  183.  863; 

137,  423. 

S  952.  What  papers  to  be  used  on  an  appeal  from  an 
order  granting  or  refusing  a  new  trial.  On  an  appeal  from  an 
order  granting  or  refusing  a  new  trial,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
order  appealed  from,  and  of  the  papers  designated  in  sec- 
tion six  hundred  and  sixty-one  of  this  code.  En.  March  11, 
1872.    Am'd.  1873-4,  839. 

Cal.Rep.Clt.     64.  286 ;     64,  647 ;     66.  407 ;     68,    23 ;     69,     73 ; 
77,298;     78,886;     79,123;     88,149;     92.    64;  120.  236; 
128,     46;  132,  198. 

Papers  on  appeal,  generally:    Ante,  sees.  950,  951. 

§953.  Copies  and  undertakings,  how  certified.  The 
copies  provided  for  in  the  last  three  sections  must  be  certi- 
lied  to  be  correct  by  the  clerk  or  the  attorneys,  and  must 
be  accompanied  with  a  certificate  of  the  clerk  or  attorneys 
that  an  undertaking  on  appeal,  in  due  form,  has  been  prop- 
erly filed,  or  a  stipulation  of  the  parties  waiving  an  under- 
taking.   En.  March  11,  1872.    Am'd.  1873-4,  339. 

Cal.Rep.01t.     62.  644 ;     64,  276 ;     64,  277 ;     67.  140 ;     77.  208 ; 
83.  137;  109,  606;  109.  607;  111.  562;  120,  237;  128,    46; 
182.  198;  136,  676. 

Review  on  appeal:    Ante.  sec.  63. 

I  954.  When  an  appeal  may  be  dismissed.  When  not.  If 
the  appellant  fails'  to  furnish  the  requisite  papers,  the  ap- 
peal may  be  dismissed;  but  no  appeal  can  be  dismissed  for 
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Insuf&ciency  of  the  undertaking  thereon,  if  a  good  and  suf- 
ficient undertaking,  approved  by  a  justice  of  the  supreme 
court,  be  filed  in  the  supreme  court  before  the  hearing  upon 
motion  to  dismiss  the  appeal.  When  it  is  made  to  appear 
to  the  satisfaction  of  the  court,  or  a  Judge  thereof,  from 
which  the  appeal  was  taken,  that  a  surety  or  sureties  upon 
an  appeal  bond  from  any  cause  has  or  have  become  insuf- 
ficient, and  the  bond  or  undertaking  inadequate  as  security 
for  the  payment  of  the  judgment  appealed  from,  the  l&st- 
named  court,  or  a  judge  thereof,  may  order  the  giving  of  a 
new  bond  with  sufllcient  sureties,  as  a  condition  to  the 
maintenance  of  the  appeal.  The  said  bond  or  undertaking 
shall  be  approved  by  the  last-named  court,  or  a  judge  there- 
of; and  in  case  said  sureties  fail  to  justify  before  said  last- 
named  court,  or  a  judge  thereof,  or  fail  to  comply  with  the 
order  to  appear  and  justify,  execution  may  issue  upon  tlie 
judgment  as  if  no  undertaking  to  stay  execution  had  been 
given.    Bn.  March  11, 1872.    Am'd.  1895,  59. 

Cal.Rep.Clt.  62,  449 ;  64,  521 ;  71.  626 ;  72.  160 ;  77,  83  : 

78,  104  ;  81.  246  ;  81,  246 ;  89.  69  ;  89.  155  ;  96.  183  ; 

100,  336 ;  107,  143  ;  109,  603  ;  109,  606 ;  110,  403 ;  114,  61  ; 

119,  348;  119.  349;  126,  468;  126,  466;  128,  671;  129,  168; 

129,  169;  136.  620. 

§  955.  Effect  of  dismlssai.  The  dismissal  of  an  appeal 
is  in  effect  an  affirmance  of  the  judgment  or  order  appealed 
from,  unless  the  dismissal  is  expressly  made  without  pre- 
judice to  another  appeal.    En.  March  11, 1872. 

Cal.Rep.Cit  64,  621:     80,171;     97,  253;  128,  676. 


§  956.  What  may  be  reviewed  on  appeal  from  Judgment. 
Upon  an  appeal  from  a  judgment,  the  court  may  review  the 
verdict  or  decision,  and  any  intermediate  order  or  decision 
excepted  to,  which  involves  the  merits,  or  necessarily  af* 
fects  the  judgment,  except  a  decision  or  order  from  whlcl^ 
an  appeal  might  have  been  taken.  Bn.  March  11»  1872. 
Am'd.  1875-6,  92. 


Cal.Rep.Clt.  61,  111 

64,  623;   67,  200 

68.  339;   60.  632 

84.  5.^2;   PO.  4io 

136.  132;  137,  244. 


63.  650 

67,  205 

70,  607 

116,  72 


64.  646 ;  66.  11 

67.  273  ;  67.  410 

76.  302 ;  77,  105 

130,  609 ;  181.  612 


61.  195: 

68.  888; 

84,  681; 

134,  248; 


Prac.  Act,  sec.  345.  En.  April  29,  1851. 
Cal.Rep.Clt.  34,  301;  35,  359;  67,  410;  91,  619. 
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§957.  Remedial  powere  of  an  appellate  court.  When 
the  judgment  or  order  is  reversed  or  modified,  the 
appellate  court  may  make  complete  restitution  of  all  pirop- 
erty  and  rights  lost  by  the  erroneous  judgment  or  order,-  so 
far  as  such  restitution  is  consistent  with  protection  of  a 
purchaser  of  property  at  a  sale  ordered  by  the.  judgment, 
or  had  under  process  issued  upon  the  judgment,  on  the 
appeal  from  which  the  proceedings  were  not  stayed;  and 
for  relief  in  such  cases  the  appellant  may  have  his  action 
against  the  respondent,  enforcing  the  judgment  for  the 
proceeds  of  the  sale  of  the  property,  after  deducting  there- 
from the  expenses  of  the  sale.  When  it  appears  to  the 
appellate  court  that  the  appeal  was  made  for  delay,  it  may 
add  to  the  costs  such  damages  as  may  be  just.  Sn.  March 
11,  1872.    Am'd.  1873-4,  340. 

Cal.Rep.Cit.  64,  68;  78,264;  78,608;  80,610;  81,618; 

85,  222 ;  85,  223 ;  87,  438  ;  105,  278 ;  106,  172 ;  120,  24*; 

124,  17;  125,  88;  128,  577;  128.  577;  131,  646;  137.  837; 

187,  838 ;  137,  578 ;  137.  684. 

Judgment  reversed:    Post,  sec.  966. 

Costs  on  appeal,  generally:  Post,  sec.  1034;  costs  below, 
etc.:  Post,  sees.  1022,  1039;  where  modification  of  judg- 
ment:   Post,  sec.  1027,  subd.  2. 

§  958.  On  Judgment  on  appeal,  remittitur  must  be  certi- 
fied to  the  clerk  of  the  court  below.  When  judgment  is 
rendered  upon  the  appeal,  It  must  be  certified  by  the  clerk 
of  the  supreme  court  to  the  clerk  with  whom  the  judgment 
roll  is  filed,  or  the  order  appealed  from  is  entered.  In 
cases  of  appeal  from  the  judgment,  the  clerk  with  whom  the 
roll  is  filed  must  attach  the  certificate  to  the  judgment  roii» 
and  enter  a  minute  of  the  judgment  of  the  supreme  court 
on  the  docket,  against  the  original  entry.  In  cases  of 
appeal  from  an  order,  the  clerk  must  enter  at  length  in  the 
records  of  the  court  the  certificate  received,  and  minute 
against  the  entry  of  the  order  appealed  from,  a  reference 
to  the  certificate,  with  a  brief  statement  that  such  order 
has  been  affirmed,  reversed,  or  modified  by  the  supreme 
court  on  appeal.    En.  March  11,  1872. 

CaUlep.Clt.  60,  618;  60,  621;  74,  106;  74,  107;  118,  114. 

Prac.  Act,  sec.  358.    En.  April  29,  1851. 

Cftl.Rep.Cit.  8,  518;  12,  468;  16,  428;  74,  108. 

Judgment  rendered  on  appeal:    Ante,  sees.  43,  45. 
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Remittitur:  Sees.  66,  968;  judgment  becomes  final  thirty 
days  after  it  is  filed:    See  Const.,  art  6,  sec.  2. 

§959.  Provisions  of  tills  chapter  not  applicable  to  ap- 
peals to  superior  courts.  The  provisions  of  this  chapter  do 
not  apply  to  appeals  to  superior  courts.  En.  March  11, 
1872.    Am'd.  1880.  7. 

Cal.Rep.Clt.  119.  489 ;  122.  576. 

Appeals  to  superior  courts:    Post,  sees.  974-980. 


CHAPTER  IL 
APPEALS  TO  SUPRBMB  COURT. 

[New  chapter  II.  superseding  the  orlginid  chapter  U^ 
was  adopted  March  26.  1880.    Amendments  1880,  p.  14.] 

963.  When  an  appeal  may  be  taken. 

964.  Appeals;  in  what  cases  appealed  from  Justices*  courts. 
966.     Appeals  by  executors  and  administrators. 

I  966.    Acts  of  executors  and  administrators,  wh^re  appointment 
yacated. 

§  963.  When  an  appeal  may  be  taken.  An  appeal  niay 
be  taken  to  the  supreme  court,  from  a  superior  court,  in 
the  following  cases: 

1.  From  a  final  Judgment  entered  in  an  action,  or  special 
proceeding,  commenced  in  a  superior  court,  or  brought  into 
a  superior  court  from  another  court; 

2.  From  an  order  granting  or  refusing  a  new  trial,  or 
granting  or  dissolving  an  injunction,  or  refusing  to  grant 
or  dissolve  an  injunction,  or  appointing  a  receiver,  or  dis- 
solving or  refusing  to  dissolve  an  attachment,  or  changing 
or  refusing  to  change  the  place  of  trial,  from  any  special 
order  made  after  final  Judgment,  from  any  interlocutory 
Judgment,  order,  or  decree  hereafter  made  or  entered  in 
actions  to  redeem  real  or  personal  property  from  a  mort- 
gage thereof,  or  lien  thereon,  determining  such  right  to 
redeem,  and  directing  an  accounting;  and  from  such  inter- 
locutory Judgment  In  actions  for  partition  as  determines  the 
rights  and  interests  of  the  respective  parties,  and  directs 
partition  to  be  made; 

3.  From  a  Judgment  or  order  granting  or  refusing  to 
grant,  revoking  or  refusing  to  revoke,  letters  testamentary. 
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or  of  administration,  or  of  guardianship;  or  admitting  or 
refusing  to  admit  a  will  to  probate,  or  against  or  in  favot 
oC  the  yalidlty  of  a  will,  or  reroklng  or  refusing  to  revoke 
tlie  probate  thereof;  or  against  or  in  favor  of  setting  apart 
property,  or  making  an  allowance  for  a  widow  or  child;  or 
against  or  in  favor  of  directing  the  partition,  sale,  or  con- 
veyance of  real  property,  or  settling  an  account  of  an 
executor,  administrator,  or  guardian;  or  refusing,  allowing, 
or  directing  the  distribution  or  partition  of  an  estate,  or 
BJiy  part  thereof,  or  the  payment  of  a  debt,  claim,  or  legacy, 
or  distributive  share;  or  confirming  or  refusing  to  confirm 
a  report  of  an  appraiser  or  appraisers  setting  apart  a 
homestead.  Bn.  March  11, 1872.  Am'd.  1880, 14;  1889,  324; 
1897,  209;  1899,  8;  1900-01,  85. 


Cal.Rep.Cft.  46,  246 ;  60,  412 

91.  856;  98,  640;  99,  269 

Subd.  1  —  83,  651 ;  118,  256 

183,  688 ;  136,  14 ;  135,  132 

77,  648 :  78,  88 ;  82,  35 

98.  639 ;  110,  40 ;  110,  67 

122,  96 ;  130,  609 ;  134,  122 

66,  209  ;  60,  233 ;  66,  333 

71,  823;  72,  488;  73,  208 

80,  170 :  82,  10 ;  82,  162 

84,  598 ;  86.  69 ;  86,  553 

94,  853 ;  98,  605 ;  102,  657 

111,  271 ;  117.  507 ;  118,  256 

121,  898 ;  128,  311 ;  128.  812 


62,  616; 

;  72. 

489; 

112,  118 

;  116, 

72; 

122.  534 

;  125, 

241; 

Subd.  2 

—  56, 

11; 

88,  315  i 

;  98, 

413; 

111.  214  i 

.   119, 

439; 

136,  676 ; 

137, 

56. 

67,  457  i 

;  '68, 

133; 

74,  205  1 

;  74, 

217; 

83,  326, 

;  83. 

619; 

88,  818; 

88, 

814; 

106,  431  i 

109. 

646; 

119,  582 : 

120, 

697; 

130,  844; 

131, 

429; 

74.  218  > 
138,  196. 
131,  612, 

65.  189; 

98.  638; 
119.  440; 
Subd.  8— 

70,  149 ; 

75,  421 ; 
83,  620 : 
90.  78 ; 

110,  567; 
121,  879; 
138.  222. 


Prac.  Act,  sec.  347.    En.  April  29,  1851.    Am'd.  1854,  64; 
1868,  756;  1866,  707. 


Cal.Rep.Clt.  7,  263; 
28,  320;  81,  208; 
85,290;     87,    23; 


9,  19;  17,  617;  24,  337;  24.  448; 
81,367;  33,390;  33.391;  83.392; 
41,  642;     42,  114;     42,  390;     64,  623. 


Prob.  Act,  sec.  297.  En.  April  22,  1860. 
Bn.  1851,  448.  Am'd.  1855,  801;  1861,  654. 
OaI.Rep.Clt.  80,  111;  45,  259. 

Prob.  Act,  sec.  298.  En.  April  22,  1850. 
En.  1851,  448.  Am'd.  1855,  301. 
Cal.Rep.Clt.  84,  685. 

Prob.  Act,  sec.  299.  Bn.  April  22,  1850. 
En.  1851,  448.  Am'd.  1855,  301. 
Cal.Rep.Cit.  26,  614}  45,  260. 

Prob.  Act,  sec.  300.  En.  April  22,  1860. 
Bn.  1851,  448.  Am'd.  1865,  302. 
GAKRep.Cit.  26,  514 ;  84,  686. 


Rep.  1851,  489. 


Rep.  1851,  489. 


Rep.  1851,  489. 


Rep.  1851,  489. 
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Prob.  Act,  sec.  301.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448.    Am'd.  1866,  302;  1861,  666. 

Appeal  from  final  Judgment:  Compare  sec.  939,  subd.  1, 
ante. 

Appeals  from  orders:    Ck>mpare  sec.  939,  subd.  3,  ante. 

Appeals  from  probate  decisions,  generally:  Post,  sees. 
1714,  1716;  special  administration,  granting,  no  appeal: 
Post,  sec.  1413. 

Appeals  in  criminal  cases:  See  sec  62,  ante,  and  Pen. 
Code,  sees.  1237,  1238. 

§  964.  Appeals;  in  what  cases  appealed  from  Justices' 
courts.  The  foregoing  section  does  not  apply  In  cases  ap- 
pealed from  justices',  police,  or  other  inferior  courts,  except 
cases  of  forcible  entry  and  detainer,  and  cases  involying 
the  title  or  possession  of  real  property,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars. 
En.  Stats.  1880,  16. 

Cal.Rep.Clt.  58,  356 ;  110,  40 ;  119,  489. 

Appeals  to  superior  court:    Post,  sees.  974  et  seq. 
Forcible  entry  and  detainer,  concurrent  jurisdiction  of 
justices'  courts:    Ante,  sec.  113,  subd.  1. 

§  965.  Appeals  by  executors  and  administrators.  When 
an  executor,  administrator,  or  guardian,  who  has  given  an 
official  bond,  appeals  from  a  judgment  or  order  of  the 
superior  court  made  in  the  proceedings  had  upon  the  estate 
of  which  he  is  executor,  administrator,  or  guardian,  his 
official  bond  shall  stand  In  the  place  of  an  undertaking  on 
appeal;  and  the  sureties  thereon  shall  be  liable  as  on  such 
undertaking.    En.  Stats.  1880,  16. 

Cal.Rep.Clt.  80,  63;  88,  481;  89,  156;  102,  657;  127,  461. 

Probate  appeals:    Ante,  sec.  963,  subd.  3. 

§  966.  Acts  of  executors  and  administrators,  where  a|>> 
pointment  vacated.  When  the  judgment  or  order  appointing 
an  executor,  or  administrator,  or  guardian,  is  reversed  on 
appeal,  for  error,  and  not  for  want  of  jurisdiction  of  the 
court,  all  lawful  acts  in  administration  upon  the  estate 
performed  by  such  executor,  or  administrator^  or  guardian* 
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if  he  have  qualified^  are  as  valid  as  if  such  Judgment  or 
order  had  been  aflElnned.  Kjl  March  11, 1872.  Am'd.  1878-4, 
340;  1880,  15. 

Prac.  Act,  sec.  359.    En.  April  29,  1851.    Am'd.  1853,  277; 
1854,  65;  1854,  73;  1865-6,  846. 
Cal.Rep.Cit.  42.  61;  42,  60;  42.  72., 

Appointment    of    executor,    etc.,    appeal    from:      Sec. 
963,  subd.  3. 
Restitution  on  reversal,  etc.:    Sec.  957. 

SI  9S7,  968.    No  such  sections. 

S  969.    En.  March  11, 1872.   Am'd.  1873-4,  841;  1877-8, 104. 
Rep.  1880,  64. 

CalJtep.Cit.  60.294;  61.666;  64,228;  66.211;  66.811; 
66.  408;  66.  409;  66,  410;  88,  814.  Subd.  6  —  61,  163. 
Subd.  8  —  88,  316. 

i  970.    En.  March  11,  1872.    Rep.  1880,  64. 
Cal.Rep.Cit.  61,  163. 

S971.    En.  March  11,1872.  Am'd.  1878-4, 341.  Rep.  1880, 64. 


CHAPTER  IIL 

[New  chapter  III.  superseding  the  original  chapter  m. 
^as  adopted  March  26,  1880,  amendments  1880,  p.  14.] 
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974.  Appeal  from  Judgment  of  Justice's  or  police  court. 

976.  Appeal  on  questions  of  law.  statement. 

976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

977.  Transmission  of  papers  to  appellate  court. 

978.  Undertaking  on  appeal. 

979.  Stay  of  proceedings  on  filing  undertaking. 

980.  Powera  of  superior  court  on  appeal. 

1 974.  Appeal  from  Judgment  of  Justice's  or  police  court. 
Any  party  dissatisfied  with  a  Judgment  rendered  in  a  civil 
action  in  a  police  or  Justice's  court,  may  appeal  therefrom 
to  the  superior  court  of  the  county,  at  any  time  within 
thirty  days  after  the  rendition  of  the  Judgment  The  appeal 
is  taken  hy  filing  a  notice  of  appeal  with  the  Justice  or 
Judge,  and  serving  a  copy  on  the  adverse  party.  The  notice 
must  state  whether  the  appeal  is  taken  from  the  whole  or 
a  part  of  the  Judgment,  and  if  from  a  part,  what  part,  and 
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whether  the  appeal  Is  taken  on  questions  of  lav  or  fitct,  or 

both.    En.  March  11,  1872.    Am'd.  1880,  15. 

Cal.Rep.Cit.  50,510;  68,178;  60,803;  68,  26;  70,528; 
71,561;  72.  88;  79,104;  86.  75;  88,465;  88,466; 
90,  871;  102;  180;  119,  439;  119,  440. 

Prac.  Act,  sec.  624.  En.  April  29,  1851.  Am'd.  1853,  280; 
a864,  70;  1854,  73. 

Cal.Rep.Cit.  9,  573. 

Prac.  Act,  sec.  640.    En.  April  29, 1851. 

Notice  of  appeal,  service  on  adverse  party:  See  sees. 
1010  et  seq. 

§975.  Appeal  on  questions  of  law,  statemenL  When  a 
party  appeals  to  the  superior  court  on  questions  of  law 
alone,  he  must,  within  ten  days  from  the  rendition  of 
judgment,  prepare  a  statement  of  the  case  and  file  the 
same  with  the  justice  or  judge.  The  statement  must  con- 
tain the  grounds  upon  which  the  party  intends  to  rely  on 
the  appeal,  and  so  much  of  the  evidence  as  may  be  neces- 
sary to  explain  the  grounds,  and  no  more.  Within  ten  days 
after  he  receives  notice  that  the  statement  is  filed,  the 
adverse  party,  if  dissatisfied  with  the  same,  may  file  amend- 
ments. The  proposed  statement  and  amendments  must  be 
settled  by  the  justice  or  judge,  and  if  no  amendment  be 
filed,  the  original  statement  stands  as  adopted.  The  state> 
ment  thus  adopted,  or  as  settled  by  the  Justice  or  judge, 
with  a  copy  of  the  docket  of  the  justice  or  judge,  and  all 
motions  filed  with  him  by  the  parties  during  the  trial,  and 
the  notice  of  appeal,  may  be  used  on  the  hearing  of  the 
appeal  before  the  superior  court.  En.  March  11,  1872. 
Am'd.  1880,  16. 

Cal.Rep.Cit.  59,  474 ;  63,  435 ;  103,  189 ;  124,  470. 

Prac.  Act,  sec.  625.  En.  April  29,  1851.  Rep.  1853,  280* 
En.  1854,  70.  Am'd.  1855,  198. 

Cal.Rep.Cit.  8,  518;  9,  573;  19.  80. 

Settlement  of  statement  on  appeal:     Ante,  sec.  650. 

§976.  Appeal  on  questions  of  fact,  or  law  and  fact. 
When  a  party  appeals  to  the  superior  court  on  questions  of 
fact,  or  on  questions  of  both  law  and  fact,  no  statement 
need  be  made,  but  the  action  mast  be  tried  anew  In  the 
superior  court.    En.  March  11,  1872.    Am'd.  1880,  16. 

Cal.Rep.Cit.     59,  474;     65,  494;     68,  246;  106,  698;  124,  469; 
131,  218;  132.  701. 
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Prac.  Act»  sec.  626.    JBhi.  April  29,  1851.    Am'd.  1863,  280; 
1864.  70;  1854,  73. 
CalJlep.Clt.  8,  618. 

Conduct  of  trial:    Post,  sec.  980. 

1 977.    Transmission  of  papers  to  appellate  court.    Upon 

receiving  the  notice  of  appeal,  and  on  payment  of  tlie  fees 

of  the  Justice  or  judge,  payable  on  appeal  and  not  included 

in  the  Judgment,  and  fiUng  and  undertaking  as  required  in 

the  next  section,  and  after  settlement  or   adoption  of 

statement,  if  any,  the  Justice  or  Judge  must,  within  five 

days,  transmit  to  the  clerk  of  the  superior  court,  if  the 

appeal  be  on  questions  of  law  alone,  a  certified  copy  of  his 

docket,  the  statement  as  admitted  or  as  settled,  the  notice 

of  appeal,  and  the  undertaking  filed;  or,  if  the  appeal  be  on 

questions  of  fact,  or  both  law  and  fact,  a  certified  copy  of 

his  docket,  the  pleadings,  all  notices,  motions,  and  all 

other  papers  filed  in  the  cause,  the  notice  of  appeal,  and 

the  undertaking  filed;  and  the  Justice  or  Judge  may  be 

compelled  by  the  superior  court,  by  an  order  entered  upon 

motion,  to  transmit  such  papers,  and  may  be  fined  for 

neglect  or  refusal  to  transmit  the  same.    A  certified  copy 

of  such  order  may  be  served  on  the  Justice  or  Judge  by  the 

party  or  his  attorney.    In  the  superior  court,  either  party 

may  have  the  benefit  of  all  legal  objections  made  in  the 

Justice's  or  police  court    En.  March  11,  1S72.    Am'd.  1880* 

16;  1897,  210. 

Gal.Rep.CIt.     69,  474;     86,  482;  102,  179;  102,  180;  102,  188; 
124,  469. 

Prac.  Act,  sec.  627.    En.  April  29, 1851.    Am'd.  1853,  280; 

1854,  70;  1854,  73;  1855,  198. 

CaLRep.Cit.       6.    90;       8,618;       9,    18;       9,672;       9,678  s 
26,  211;  102,  181. 

§  978.  Undertaking  on  appeal.  An  appeal  from  a  Jus- 
tice's or  police  court  is  not  effectual  for  any  purpose,  unless 
an  undertaking  be  filed  with  two  or  more  sureties  in  the 
sum  of  one  hundred  dollars  for  the  payment  of  the  costs 
on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a 
sum  equal  to  twice  the  amount  of  the  Judgment,  including 
costs,  when  the  Judgment  is  for  the  payment  of  money;  or 
twice  the  value  of  property,  including  costs,  when  the 
Judgment  is  for  the  recovery  of  specific  personal  property. 

Code  Civ.  Prcc— 33. 
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and  must  be  conditioned,  when  the  action  is  for  the  recov- 
ery of  money,  that  the  appellant  will  pay  the  amount  of  the 
judgment  appealed  from,  and  all  costs,  if  the  appeal  be 
withdrawn  or  dismissed,  or  the  amount  of  any  judgment 
and  all  costs  that  may  be  recovered  against  him  in  the 
action  in  the  superior  court.  When  the  action  is  for  the 
recovery  of  or  to  enforce  or  foreclose  a  lien  on  spedflc 
personal  property,  the  undertaking  must  be  conditioned 
that  the  appellant  will  pay  the  judgment  and  costs 
appealed  from,  and  obey  the  order  of  the  court  made 
therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any 
judgment  and  costs  that  may  be  recovered  against  him  in 
said  action  in  the  superior  court,  and  will  obey  any  order 
made  by  the  court  therein.  When  the  judgment  appealed 
from  directs  the  delivery  of  possession  of  real  property, 
the  execution  of  the  same  cannot  be  stayed  unless  a  writ- 
ten undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  appeal  be  dismissed  or  withdrawn,  or  the  judg- 
ment affirmed,  or  judgment  be  recovered  against  him  in 
the  action  in  the  superior  court,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof;  or  that  he 
will  pay  any  judgment  and  costs  that  may  be  recovered 
against  him  in  said  action  in  the  superior  court,  not  exceed- 
ing a  sum  to  be  fixed  by  the  justice  of  the  court  from  which 
the  appeal  is  taken,  and  which  sum  must  be  specified  in 
the  undertaking.  A  deposit  of  the  amount  of  the  judgment, 
including  all  costs  appealed  from  or  of  the  value  of  the 
property,  including  all  costs  in  actions  for  the  recovery  of 
specific  personal  property,  with  the  justice  or  judge,  is 
equivalent  to  the  filing  of  the  undertaking,  and  in  such 
cases,  the  justice  or  judge  must  transmit  the  money  to  the 
clerk  of  the  superior  court,  to  be  by  him  paXd  out  on  the 
order  of  the  court.  The  adverse  party  may  except  to  the 
sufilciency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they  or  other  sureties 
justify  before  the  Justice  or  judge  within  five  days  there- 
after, upon  notice  to  the  adverse  party,  to  the  amounts 
stated  in  their  affidavits,  the  appeal  must  be  regarded  as  if 
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no  sach  nndertakliig  had  been  glren.    Exl  March  11»  1878. 

Am'd.  1880,  16. 

Oal.Rep.Cit.  47,  e06;  66,    88;  68,178;     61,388;  67,    69; 

67,115;  68,    26;  71,561;  86,     76;     86,     76;  88,465; 

88,466;  80,870;  90,872;  98,    43 ;  102,  180 ;  106,    48; 
118,  442. 

Prac.  Act,  sec.  628.    En.  April  29,  1861.    Am'd.  1868,  280; 
1854,  70;  1864,  73;  1865,  198;  1S60,  305. 
Cal.Rep.Clt.  8,  678;  82,  50. 

UndertaUnsr  on  appeal:    Compare,  sec.  941,  ante. 
Sureties,  justification:     Ante,   sec.   948;    qualification: 
Post,  sec  1067. 

S  979.    Stay  of  proceedings  on  filing  undertaking.    If  an 

execution  be  issued  on  the  filing  of  the  undertaldng  staying 
proceedings,  the  justice  or  judge  must,  by  order,  direct 
the  officer  to  stay  all  proceedings  on  the  same.  Such  officer 
must,  upon  payment  of  his  fees  for  services  rendered  on  the 
execution,  thereupon  relinquish  all  property  levied  upon, 
and  deliver  the  same  to  the  judgment  debtor,  together  with 
all  moneys  collected  from  sales  or  otherwise.  If  his  fees 
be  not  paid,  the  officer  may  retain  so  much  of  the  property 
or  proceeds  thereof  as  may  be  necessary  to  pay  the  same. 
Bn.  March  11, 1872.    Am'd.  1880,  17. 

GalJUep.Cit.  66,  84;  68,  179;  90,  870;  98,  44;  186,  184. 

Prac.  Act,  sec.  629.    En.  April  29,  1861. 

{ 980.  Powers  of  superior  court  on  appeal.  Upon  an 
appeal  heard  upon  a  statement  of  the  case,  the  superior 
court  may  review  all  orders  affecting  the  judgment  ap- 
pealed from,  and  may  set  aside,  or  confirm,  or  modify  any 
or  all  of  the  proceedings  subsequent  to  and  dependent  upon 
such  judgment,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  When  the  action  is  tried  anew  on  appeal,  the 
trial  must  be  conducted  in  all  respects  as  other  tri^s  in 
the  superior  comrt.  The  provisions  of  this  code  as  to  chang- 
ing the  place  of  trial,  and  all  the  provisions  as  to  trials  in 
the  superior  court,  are  applicable  to  trials  on  appeal  in  the 
superior  court  For  a  failure  to  prosecute  an  appeal,  or 
unnecessary  delay  in  bringing  it  to  a  hearing,  the  superior 
court,  after  notice,  may  order  the  appeal  to  be  dismissed, 
with  costs;  and  if  it  appear  to  such  court  that  the  appeal 
was  made  solely  for  delay,  it  may  add  to  the  costs  such 
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damages  as  may  be  Just,  not  exceeding  twenty-fire  per 

cent  of  the  Judgment  appealed  from.    Judgments  rendered 

in  the  superior  court  on  appeal  shall  have  the  same  force 

and  effect,  and  may  be  enforced  in  the  same  manner,  as 

Judgments  in  actions  commenced  in  the  superior  conrt. 

En.  March  11,  1872.    Am'd.  ISSO,  17. 

Cal.Rep.Cit.     50,610;     59.475;     65,    45;     65,494;     66,888; 
71,557;     71.582;     77,307;     84.       9;     86,432;     94.356; 
119,  441;  124,  473. 

Prac.  Act,  sec.  367.    En.  April  29,  1861.    Am'd.  1854,  66. 

Cal.Rep.Clt.  8,  518;  8.  573;  40,  647. 

Amendments:    Ante,  sec.  473. 

Trial  de  novo:    See  ante,  sec.  976. 

New  trial:    Ante,  sees.  656  et  seq. 

The  foregoing  sections  end  chapter  3,  which,  with  chapter 
2  of  title  13  of  part  2,  was  entirely  amended,  and  the  fore- 
going chapters,  2  and  3,  adopted  as  substitutes  therefor,  by 
act  approved  March  26,  1880;  Amendments  1880,  14  (Ban. 
ed.  52) ;  took  effect  immediately;  repealed  all  acts  and  parts 
of  acts  in  conflict  therewith. 


CHAPTERS  IV,  V. 

Chapters  4  and  5,  of  title  13  of  part  2,  and  each  and 
every  section  thereof,  relating  to  appeals  from  probate 
courts  and  appeals  to  county  courts,  were  repealed  by  act 
approved  April  15,  1880;  Amendments  1880,  64  (Ban.  ed. 
238). 

The  act  is  as  follows: 

An  act  to  repeal  chapters  four  and  five,  of  title  thirteen, 
of  part  two,  of  the  Code  of  Civil  Procedure,  and  each  and 
every  section  of  said  chapters  four  and  five,  relating  to 
appeals  in  civil  actions.    [Approved  April  15,  1880.] 

The  people  of  the  state  of  California,  represented  in 
senate  and  assembly,  do  enact  as  follows: 

S  1.  Chapters  four  and  five,  of  title  thirteen,  of  part  two, 
of  the  Code  of  Civil  Procedure,  and  each  and  every  sec- 
tion of  said  chapters  four  and  five  [sees.  969-980],  are  here- 
by repealed. 

§  2.    This  act  shall  take  effect  immediately. 
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TITLE   XIV. 

OF  MISCELLANEOUS  PROVISIONS. 

Chapter  L    Proceedings   Against  Joint  Debtors,    i|   989- 

994. 
II.    Offer  of  the  Defendant  to  Oompromise,  %  997. 
in.    Inspection  of  Writings,  1 1000. 

IV.  Motions  and  Orders,  §§  1008-1007. 

V.  Notices,  and  Filing  and  Service  of  Papers,  H 

1010-1017. 
VI.    Of  Costs,  S§  1021-1039. 
VU.    General  Provisions,  ^§1045-1059. 

CHAPTER  L 

PROCEEDINGS  AGAINST  JOINT   DEBTORS. 

f  989.  Parttes  not  Bummoned  in  action  on  joint  contract  may  b% 
Bttmmoned  after  judgmatt. 

5990.  Summons  in  that  case,  what  to  contain,  and  how  senred 

991.  AffldaTlt  to  accompany  summons. 

992.  Answer,  when  filed  and  what  It  may  contain. 

I  993.  What  constitute  the  pleadings  in  the  case, 

i  984.  Issues,  how  tried.    Verdict,  what  to  be. 

f  989.  Parties  not  summoned  In  action  on  Joint  con- 
tract  may  be  summoned  after  Judgment.  When  a  Judg* 
ment  is  recovered  against  one  or  more  of  several  persons, 
jointly  indebted  upon  an  obligation,  by  proceeding,  as 
provided  in  section  four  hundred  and  fourteen,  those 
who  were  not  originally  served  with  the  summons,  and 
did  not  appear  to  the  action,  may  be  summoned  to  show 
cause  why  they  should  not  be  bound  by  the  Judgment  in 
the  same  manner  as  though  they  had  been  originally 
served  with  the  summons.    Bn.  March  11,  1872. 

Cal.Rep.Clt.  67.  26;  68,  468;  69,  621;  70,  114. 

Prac.  Act,  sec.  368.    Bn.  April  29,  1851. 
Cal.Rep.Cit.  89,  98. 

Cognate  provisions:  Ante,  sees.  888,  414,  579. 
Joining  persons  severally  liable  upon  instrument:  Ante, 
sec.  383. 
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SammoiLB  served  on  one  defendant  out  of  seTeral,  plain- 
tiff may  proceed  against  him  alone:   Ante,  sec.  414. 

Judgment  against  some  defendants,  proceeding  con- 
tinuing against  others:  Ante,  sec.  579. 

Release  of  one  Joint  debtor  does  not  discharge  others: 
Ciy.  Code,  sec.  1643. 

f  990.  Summons  in  that  casOf  what  to  contain,  and  how 
served.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  Judgment,  and  require  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
an(l  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint    En.  March  11,  1872. 

Prac.  Act,  sec.  369.    En.  April  29,  1851. 
Summons,  contents,  service,  etc.:   Ante,  sees.  407,  410 
et  seq. 

S  991.  Affidavit  to  accompany  summons.  The  summons 
must  be  accompanied  by  an  affidavit  of  the  plaintiff,  his 
agent,  representative,  or  attorney,  that  the  Judgment,  or 
some  part  thereof,  remains  unsatisfied,  and  must  specify 
the  amount  due  thereon.    En.  March  11,  1872. 

Prac.  Act,  sec.  370.    En.  April  29,  1851. 

i  992.    Answer,  when  filed   and   what   it  may  contain. 

Upon  such  summons,  the  defendant  may  answer  within 
the  time  specified  therein,  denying;  the  Judgment,  or  setting 
up  any  defense  which  may  have  arisen  subsequently:  or 
he  may  deny  his  liability  on  the  obligation  upon  which  the 
Judgment  was  recovered,  except  a  discharge  from  such 
liability  by  the  statute  of  limitations.    En.  March  11,  1872. 

Prac.  Act,  sec.  371.    En.  April  29,  1851. 
Answer,  generally:   Ante,  sec.  437. 

f  993.  What  constitute  the  pleadings  In  the  case.  If  the 
defendant,  in  his  answer,  deny  the  Judgment,  or  set  up  any 
defense  which  may  have  arisen  subsequently,  the  sum- 
mons, with  the  affidavit  annexed,  and  the  answer,  con- 
stitute the  written  allegations  in  the  case;  If  he  deny  his 
liability  on  the  obligation  upon  which  the  judgment  was 
recovered,  a  copy  of  the  original  complaint  and  judgment. 
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the  summons,  with  the  affidavit  annexed,  and  the  answer, 
constitute  such  written  allegations.    En.  March  11,  1872. 

Prac.  Act,  sec.  372.    En.  April  29,  1861. 

^994.  Issues,  how  tried.  Verdict,  what  to  be.  The 
issues  formed  may  be  tried  as  in  other  cases;  but  when 
the  defendant  denies,  in  his  answer,  any  liability  on  the 
obligation  upon  which  the  Judgment  was  rendered,  If  a  ver- 
dict be  found  against  him  It  must  be  for  not  exceeding 
the  amount  remaining  unsatisfied  on  such  original  Judg- 
ment, with  Interest  thereon.    En.  March  11, 1872. 

CaI.Rep.Cit  67,  26 ;  69,  468. 

Prac.  Act,  sec.  373.    En.  April  29,  1851. 

Cal.Rep.Cit  89,  98. 

Trial:  Ante,  sees.  607-645. 


CHAPTER  n. 

OrFBR  OF  THB  DEFENDANT  TO  COMPROMISE. 

i  097.     Proceedings  on  offer  of  the  defendant  to  compromise  after 

suit  brought 

§997.  Proceedings  on  offer  of  the  defendant  to  com- 
promise after  suit  brought.  The  defendant  may,  at  any 
time  before  the  trial  or  Judgment,  dlSrVe  upon  the  plaintiff 
an  Offer  to  allow  Judgment  to  be  taken  against  Mm  for  the 
sum  or  property,  or  to  the  effect  therein  specified.  If  the 
plaintiff  accept  the  offer,  and  glv6  notice  thereof,  within 
five  days,  he  may  file  the  offer,  with  proof  of  notice  of 
acceptance,  and  the  clerk  must  thereupon  enter  Judg- 
ment adcordlngly.  If  the  notice  of  acceptance  be  not  gtren, 
the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  giren 
in  evidence  upon  the  trial;  and  if  the  plaintiff  fall  to  ob- 
tain a  more  favorable  Judgment,  he  cannot  recover  costs, 
but  must  pay  the  defendant's  costs  from  the  time  of  the 
Offer.    En.  March  11.  1872.    Am'd.  1873-4,  341. 

Ca]Jlep.Cit     61,    71;     61.258;     61,258;     72,395;     84,215; 
107,  822. 

Prac.  Act,  sec.  890.    En.  April  29,  1851. 
Offer,  not  an  admission:  Post,  sec.  2078;  equivalent  to 
tender:  Post,  sec.  2074. 
Judgment,  by  confession:  Post,  sec.  1132. 
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CHAPTER  ni. 

INSPECTION  OP  WRITINGS. 

8  1000.     A  party  may  demand  Inspection  and  copy  of  a  book,  i>aper. 

etc 

8  1000.  A  party  may  demand  Inspection  and  copy  of  a 
book,  paper,  etc.  Any  court  in  which  an  action  is  pending, 
or  a  Judge  thereof,  may,  upon  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection  and 
copy,  or  permission  to  take  a  copy,  of  entries  of  accounts  In 
any  book,  or  of  any  document  or  paper  in  his  possession,  or 
under  his  control,  containing  evidence  relating  to  the  mer- 
its of  the  action,  or  the  defense  therein.  If  compliance 
with  the  order  be  refused,  the  court  may  exclude  the  en- 
tries of  accounts  of  the  book,  or  the  document,  or  paper 
from  being  given  in  evidence,  or  if  wanted  as  evidence  by 
the  party  applying,  may  direct  the  jury  to  presume  them  to 
be  such  as  he  alleges  them  to  be;  and  the  court  may  also 
punish  the  party  refusing  for  a  contempt  This  section  is 
not  to  be  construed  to  prevent  a  party  from  compelling 
another  to  produce  books,  papers,  or  documents,  when  he 
is  examined  as  a  witness.  En.  March  11,  1872.  Am'd. 
1873-4,  342;  1880,  72. 

Cal.Rep.CIt.  106.  613;  105,  620;  126,  239;  136.  337. 

Prac.  Act,  sec.  446.    En.  April  29,  1851. 
CAl.Rep.Cit  9.  38. 

Items  of  an  account:  Ante^  sec.  454. 
C!ompelling  production  of  books,  etc.:    Post,  sees.  1985 
et  seq.;   see,  also,  post,  sees.  1938,  1939. 
Contempt:  Post,  sees.  1209  et  seq. 
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CHAPTER  IV. 

MOTIONS  AND  ORDERS.  i 

9  1003.  Order  and  motion  defined. 

I  1004.  Motions  and  orders,  where  made. 

I  1005.  Notice  of  motion,  at  what  time  to  be  given. 

9  1006.  Transfer  of  motions  and  orders  to  show  cause. 

I  1007.  Order  for  payment  of  money,  how  enforced. 

f  1003.  Order  and  motion  defined.  Every  direction  of 
a  court  or  judge  made  or  entered  in  writing,  and  not  in-  i 

eluded  in  a  Judgment,,  is  denominated  an  order.    An  ap- 
plication for  an  order  is  a  motion.    En.  March  11,  1872. 

Cal.Rep.Oit.     63,  508  ;     80,  170 ;     83,  135  ;     83,  232 ;     98.  640 ; 
99,  514:  117,  240;  119,  440;  126,  287;  182,  325;  133,  363. 

Prac.  Act,  sec.  515.    En.  April  29,  1851. 
Cal.Rep.Cit.  27,  339. 

Order,  vacating:  Ante,  sec.  937;  enforcement:  Ante,  sec. 
128,  subd.  4;  renewing,  application  for:  Ante,  sees.  182, 183; 
final,  effect  of  as  estoppel:     Post,  sec.  1908. 

Motion,  notice  of:  Post,  sec.  1005;  heard  before  court 
commissioners:  Ante,  sec.  259,  subd.  1. 

f  1004.  Motions  and  orders,  where  made.  Motions 
must  be  made  in  the  county,  or  city  and  county,  in  which 
the  action  is  pending.  Orders  made  out  of  court  may  be 
made  by  the  judge  of  the  court  in  any  part  of  the  state. 
En.  March  11,  1872.    Am'd.  1880,  12. 

CaI.Rep.Cit.  68.  641;  99,  513. 

Prac.  Act,  sec.  616.    En.  April  29,  1851. 
Cal.Rep.Cit.  30,  564;  85,  691. 

Power  of  Judge  at  chambers:  Ante,  sees.  165,  166,  176. 
Court  commissioner's  control  of  ex  parte  motions:   Ante, 
sec.  259,  subd.  1. 

f  1005.  Notice  of  motion,  at  what  time  to  be  given. 
When  a  written  notice  of  a  motion  is  necessary,  it  must 
be  given,  if  the  court  be  held  in  the  same  county,  or  city 
and  county,  with  both  parties,  five  days  before  the  time 
appointed  for  the  hearing;  otherwise,  ten  days.  When  the 
notice  is  served  by  mail,  the  number  of  days  before  the 
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hearing  most  be  increased  cue  day  for  every  twenty-fiye 

miles  of  distance  between  tbe  place  of  deposit  and  the 

place  of  service;  suc^  increase,  however,  not  to  exceed 

in  all  thirty  days;  but  in  all  cases  the  court,  or  a  judge 

thereof,  may  prescribe  a  shorter  time.    Bn.  March  11, 1872. 

Am'd.  1880,  13. 

Gal.Rep.Clt.     76,268:     76.264;     80.876;     98.822;     99,326; 
118.  691;  129.  660. 

Prac.  Act,  sec.  617.    En.  April  29, 1861;  1858,  278. 

CaI.Rep.Glt.  48,  461. 

Written,  notice  must  be:    Post,  sec.  1010;  order  made 
without  notice:  Ante,  sec.  937. 
Service,  of  papers,  generally:  Post,  sees.  1010  et  seq. 

§  1006.  Transfer  of  motions*  and  orders  to  show  cause. 
When  a  notice  of  motion  is  given,  or  an  order  to  show 
cause  is  made  returnable,  before  a  judge  out  of  court,  and 
at  the  time  fixed  for  the  motion,  or  on  the  return  day  of 
the  order,  the  judge  is  unable  to  hear  the  parties,  the 
matter  may  be  transferred  by  his  order  to  some  other 
judge,  before  whom  it  might  originally  have  been  brought. 
En.  March  11.  1872. 

Cal.Rep.Clt.  64.  488. 

Prac.  Act.  sec.  518.    En.  April  29,  1851. 
Notice  of  motion:  Ante,  sec.  1005. 

S 1007.  Order  for  payment  of  money,  how  enforced. 
Whenever  an  order  for  the  payment  of  a  sum  of  money  is 
made  by  a  court,  pursuant  to  the  provisions  of  this  code, 
it  may  be  enforced  by  execution  in  the  same  manner  as 
if  it  were  a  judgment    En.  March  11,  1872. 

GaI.Rep.Clt.     68.828;     68.881;     76.    88;     79,614;     79.602; 
79,  608;  128.  187;  129.  888. 

Enforced  by  execution:  Ante,  sees.  681  et  seq.;  con- 
tempt:   Post,  sees.  1209  et  seq. 
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CHAPTER  V. 

NOTICES,  AND  FILING  AND  SBRVICB  OF  PAPERS. 

8  1010.  Notices  and  papers,  how  senred. 

8  1011.  Wlien  and  how  senred. 

1012.  Senrice  by  mall,  when. 

1013.  Senrice  by  mail,  how. 

1014.  Appearance.     Notices  after  appearance. 

1015.  Serrice  on  non-residents.    Where  a  party  has  an  attorney* 
senrice  shall  be  on  such  attorney. 

8  1015.    Preceding  proyislons  not  to  apply  to  proceedpiig  to  bring 

party  into  contempt. 
8  1017.    Senrice  by  telegraph. 

i  1010.  Notices  and  papers,  how  served.  Notices  must 
be  in  writing,  and  notices  and  other  papers  may  be  served 
upon  the  party  or  attorney  In  the  manner  prescribed  in  this 
chapter,  when  not  otherwise  provided  by  this  code.  En. 
March  11,  1872. 

Cal.Rep.Cit     68,    96 ;     68,  680 ;     66,  470 ;     66,  471 ;     89,    40 ; 
94,  444;     96,  867;     97,  626;     99,  176;  118,  297;  122.  211; 
129,  868;  136,  866. 

Prac.  Act,  sec  619.    En.  April  29,  1861. 

CalJlQp.Cit.  80,  188. 

§  1011.  "When  and  how  served.  The  service  may  be 
personal,  by  delivery  to  the  party  or  attorney  on  whom  the 
service  is  required  to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  papers 
with  his  clerk  therein,  or  with  a  person  having  charge 
thereof;  or  when  there  is  no  i>erson  in  the  office,  by 
leaving  them  between  the  hours  of  eight  In  the  morning 
and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence, 
with  some  person  of  suitable  age  and  discretion;  and  if 
his  residence  be  not  known,  then  by  putting  the  same, 
inclosed  in  an  envelope,  into  the  postoffice,  directed  to 
such  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 
or  other  paper  at  his  residence,  between  the  hours  of 
eig^t  in  the  morning  and  six  in  the  evening,  with  some 
person  of  suitable  age  and  discretion;  and  if  his  residence 
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be  not  known,  by  putting  the  same,  Inclosed  in  an  enyeiope. 
Into  the  postofflce,  directed  to  such  party.  E2n.  March  11, 
1872. 


Cal.Rep.Clt.  46,  661 

73.  538 ;  76,  268 

129.  190 ;  131.  289 

76,  620 ;  119.  108 


49.  611 ;  58,  189  ;  68.  680 ;  67,  454  ; 

75,  264 ;  94.  444 ;  94,  689 ;  94.  640 ; 

136.366.  Subd.  1  —  61.  467 ;  65.  59; 

122,  211.  Subd.  2  —  61,  467;  76,  626. 


Prac.  Act,  sec.  620.    En.  April  29,  1851. 

Cal.Rep.Cit.  24,  96;  28,  154;  34,  660. 

Service,  on  attorney:  Post,  sec.  1015. 

Duty  of  sheriff  serving  to  exhioit:  See  Pol.  Ck>de,  sec. 
4188. 

Coroner  to  serve  when  sheriff  a  party:  See  Pol.  CTode, 
sec.  4191. 

Elisor  may  be  appointed  to  execute,  when:  See  PoL 
Code,  sec.  4192. 

Justification  of  sheriff:    See  Pol.  Code,  sec.  4187. 

i  1012.  Service  by  mall,  when.  Service  by  mail  may  be 
made,  where  the  person  making  the  service,  and  the  person 
on  whom  it  is  to  be  made,  reside  or  have  their  offices  in 
different  places,  between  which  there  is  a  regular  communi- 
cation by  mail.    En.  March  11,  1872.    Am'd.  1873-4,  343. 

Cal.Rep.Clt.     46.651;     61.508;     63.122;     63.580;     66,222; 
83,  575;     83,  576;     94.  639;     94.  640;  129,  190. 

Prac.  Act,  sec.  521.    En.  April  29,  1851. 
Cal.Rep.Clt.  24,  96 ;  30,  183 ;  30,  184. 

§  1013.  Service  by  mail,  how.  In  case  of  service  by 
mail,  the  notice  or  other  paper  must  be  deposited  in  the 
postoffice,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  office  or  place  of  residence,  and  the  postage 
paid.  The  service  Is  complete  at  the  time  of  the  deposit, 
but  if  within  a  given  number  of  days  after  such  service 
a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may  be 
exercised  or  act  be  done  is  extended  one  day  for  every 
twenty-five  miles  distance  between  the  place  of  deposit  and 
the  place  of  address,  such  extension,  however,  not  to  ex- 
ceed ninety  days  in  all.  En.  March  11, 1872.  Am'd.  1873-4, 
348. 

CaI.Rep.Clt.  61.466;  61.467;  61.508;  68.680;  66.222; 
73.  308 ;   83,  675  ;  83,  576 ;  83,  577 ;  91,  687 ;  94,  640 ; 
115.  621;  129.  190;  132.  253. 
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Prac.  Act,  sec.  522.    Bn.  April  29,  1851.    Am'd.  1861,  497. 
Cal.R6p.Cit.  24,  96;  30,  188;  80,  184. 

Distance:   Post,  sec.  1005. 

S 1014.  Appearance.  Notices  after  appearance.  A  de- 
fendant appears  In  an  action  when  he  answers,  demurs, 
or  gives  the  plaintiff  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  appearance  for  him. 
After  appearance,  a  defendant  or  his  attorney  Is  entitled 
to  notice  of  all  subsequent  proceedings  of  which  notice 
is  required  to  be  given.  But  where  a  defendant  has  not  ap- 
peared, service  of  notice  of  papers  need  not  be  made  upon 
him  unless  he  Is  imprisoned  for  want  of  ball.  En  March 
11,  1872. 

Cal.Rep.CIt,  65,  3 ;  66,  629 ;  63.  580 ;  67,  109 ;  76,  239 ; 
111,  622  ;  112,  682  ;  113,  305  ;  122.  450 ;  126,  300  ;  125,'  643 ; 
132,     83. 

Prac.  Act,  sec.  523.    En.  April  29,  1851. 
Cal.Rep.Clt.  17,  517;  27,  299;  30.  183. 

Appearance,  waiver  of  summons:     Ante,  sees.  406,  416. 
Notice  of  subsequent  proceedings,  how  given:    Post,  sec. 
1015. 

1 1015.  Service  on  non-residents.  Where  a  party  has 
an  attorney,  service  shall  be  on  such  attorney.  When  a 
plaintlfC  or  a  defendant,  who  has  appeared,  resides  out  of 
the  state,  and  has  no  attorney  in  the  action  or  proceeding, 
the  service  may  be  made  on  the  clerk  for  him.  But  In  all 
cases  where  a  party  has  an  attorney  In  the  action  or  pro- 
ceeding, the  service  of  papers,  when  required,  must  be 
upon  the  attorney  instead  of  the  party,  except  of  subpoenas, 
of  writs,  and  other  process  Issued  In  the  suit,  and  of  papers 
to  bring  him  Into  contempt.    En.  March  11,  1872. 

Cal.Rep.CIt.  63,  680 ;  65,  191 ;  70,  528 ;  86,  244 ;  119,  108 ; 
125,  662;  128,  244;   129,  190;  131.  289. 

Prac.  Act,  sec.  524.    En.  April  29,  1851. 
Cal.Rep.CIt.  30,  183;  39,  151. 

Attorney,  authority  of:  Ante,  sec.  283;  duties  of:  Ante, 
sec.  282;  disbarred,  when:    Ante,  sees.  287-299. 
Service,  how  made:  Ante,  sec.  1011. 

f  1016.  Preceding  provisions  not  to  apply  to  proceeding 
to  bring  party  into  contempt    The  foregoing  provisions 

Code  civ.  PPOC.--34. 
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of  this  cbapter  do  not  apply  to  the  service  of  a  sonimoiis  or 
other  process,  or  of  any  paper  to  bring  a  party  into  con- 
tempt   En.  March  11,  1872. 

CaLRep.Clt  63,  680;  66.  191;  126,  662. 

§  1017.  Service  by  telegraph.  Any  summons,  writ,  or 
order,  in  any  civil  suit  or  proceeding,  and  all  other  papers 
requiring  service,  may  be  transmitted  by  telegraph  for 
service  in  any  place,  and  the  telegraphic  copy  of  such 
writ,  or  order,  or  paper,  so  transmitted,  may  be  served 
or  executed  by  the  officer  or  person  to  whom  it  Is  sent  for 
that  purpose,  and  returned  by  him,  if  any  return  be  requi- 
site, in  the  same  manner,  and  with  the  same  force  and 
effect,  in  all  respects,  as  the  original  thereof  might  be  if 
delivered  to  him,  and  the  officer  or  person  serving  or  ex- 
ecuting the  same  has  the  same  authority,  and  is  subject  to 
the  same  liabilities,  as  if  the  copy  were  the  original.  The 
original,  when  a  writ  or  order,  must  also  be  filed  in  the 
court  from  which  it  was  issued,  and  a  certified  copy  thereof 
must  be  preserved  in  the  telegraph  office  from  which  it 
was  sent.  In  sending  it,  either  the  original  or  the  certi- 
fied copy  may  be  used  by  the  operator  for  that  purpose. 
Whenever  any  document  to  be  sent  by  telegraph  bears  a 
seal,  either  private  or  official,  it  is  not  necessary  f6r  the 
operator,  in  sending  the  same,  to  telegraph  a  description 
of  the  seal,  or  any  words  or  device  thereon,  but  the  same 
may  be  expressed  in  the  telegraphic  copy  by  the  letters 
"L.  S."  or  by  the  word  "seal."    En.  March  11,  1872. 
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CHAPTER  VL 

OF    COSTS. 

Compensation  of  attorneys.    Costs  to  parties. 

Wben  allowed,  of  course,  to  the  plaintiff. 

Bereral  actions  brought  on  a  single  cause  of  action  can 
carry  costs  in  but  one. 

Defendant's  costs  must  be  allowed,  of  course,  in  certain 
cases. 

Costs,  when  in  the  discretion  of  the  court. 

When  the  several  defendants  are  not  united  in  interest, 
costs  may  be  seyered. 

Costs  of  appeal  discretionary  with  the  court»  in  certain 
cases. 

Referee's  fees. 

Continuance,  costs  may  be  imposed  as  condition  of. 

Costs  when  a  tender  is  made  before  suit  brought. 

Costs  in  action  by  or  against  an  administrator,  etc 

Costs  in  a  review  other  than  by  appeal. 

Filing  of,  and  affldavit,  to  bill  of  costs. 

Costs  on  appeal,  how  claimed  and  recovered. 

Interest  and  costs  must  be  included  by  the  clerk  in  the 
judgment. 

When  plaintiff  iSi»a  non-resident  or  foreign  corporation,  de- 
fendant may  require  security  for  costs. 

If  such  security  be  not  given,  the  action  may  be  dismissed. 

Costs  when  state  is  a  party. 

Costs  when  county  is  a  par^. 


%  1021.  Compensation  of  attorneys.  Costs  to  parties. 
The  measure  and  mode  of  compensation  of  attorneys  and 
counselors  at  law  is  left  to  the  agreement,  express  or  im- 
plied, of  the  parties;  but  parties  to  actions  or  proceedings 
are  entitled  to  costs  and  disbursements,  as  hereinafter  pro- 
vided.   Bn.  March  11,  1872. 

Cal.Rep.Cit.     63.     88;     63,     92;     90,648;     98.671:117,221; 
120,  462;  120.  464;  122,    64;  128,  166;  180,  236;  136,  172. 

Prac.  Act,  sec.  494.  En.  April  29,  1851.  Am'd.  1853,  277; 
1855,  250. 

Foreclosure,  counsel  fees  on:  Post,  sec.  1500.  See 
post.  Appendix,  title  Mortgages. 

Action  on  fencing-bond,  counsel  fees:   Post,  sec.  1251. 

Mechanics'  liens — Costs  and  counsel  fees:  Post,  sec. 
1195. 

Partition — Costs  and  counsel  fees:  Ante,  sees.  796,  798, 
801. 

Probate  matter — ^Attorneys'   fees:    Post,   sec.   1718. 

Costs  In  particular  actions:  See  Particular  Title. 
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i  1022.  When  allowed,  of  course,  to  the  plaintiff.  Costs 
are  allowed,  of  course,  to  the  plaintiff,  upon  a  judgment  in 
his  favor,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jury,  court,  or  referee  by  whom  the  action  is 
tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

6.  In  an  action  which  Involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine.    En.  March  11,  1872. 

Cal.Rep.Clt.     72.  458;  120,  260;  120,  449;  128,  152;  123,  153. 
Subd.  3  —  64.  290  ;     86.  461 ;   120.  259  ;  122,  223 ;  125.    49 ; 
134,     42.      Subd.  5  —  74,  566;  130.  224. 

Prac.  Act,  sec.  495.  En.  April  29,  1851.  Am'd.  1853,  277; 
1865-6.  847;  1869-70,  65. 

Costs,  discretionary,  when:  Post,  sees.  1025,  1027. 

Subd.  2.    Personal  property,  value:     Post,  sec.  1026. 

Subd.  3.    Money  or  damages:    Post,  sec.  1026. 

Subd.  4.  Special  proceeding,  generally:  Post,  sees. 
10634821. 

Act  requiring  security  for  costs  in  libel  and  slander: 
See  post,  Appendix,  title  Libel. 

S  1023.  Several  actions  brought  on  a  single  cause  of 
action  can  carry  costs  in  but  one.  When  several  actions 
are  brought  on  one  bond,  undertaking,  promissory  Sote, 
bill  of  exchange,  or  other  instrument  in  writing,  or  in 
any  other  case  for  the  same  cause  of  action,  against  sev- 
eral parties  who  might  have  been  joined  as  defendants 
in  the  same  action,  no  costs  can  be  allowed  to  the  plaintiff 
in  more  than  one  of  such  actions,  which  may  be  at  his 
election,  if  the  party  proceeded  against  in  the  other 
actions  were,  at  the  commencement  of  the  previoas  action, 
openly  within  this  state;  but  the  disbursements  of  the 
plaintiff  must  be  allowed  to  him  in  each  action.  Bn.  March 
11,  1872. 
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Prac.  Act,  sec.  496.    En.  April  29,  1851.* 
Several  parties,  who  might  have  been  joined  as  defend" 
ants:  Ante,  sec.  383. 

S  1024.  Defendants'  costs  must  be  allowed,  of  course,  In 
•certain  cases.  Costs  must  be  allowed,  of  course,  to  the 
defendant,  upon  a  Judgment  in  his  favor  In  the  actions 
mentioned  in  section  ten  hundred  and  twenty-two,  and  in 
special  proceedings.    En.  March  11,  1872. 

Cal.Rep.Cit     72,  458;     74,  666;  122.  223:  126,    49;  134.     42; 
188,     28. 

Prac.  Act,  sec.  497.    En.  April  29,  1851. 

CahRep.Clt.  29,  282. 

Special  proceedings,  generally:  Sees.  1068-1821. 

• 

f  1025.  Costa,  when  In  the  discretion  of  the  court.  In 
other  actions  than  those  mentioned  in  section  ten  hundred 
and  twenty-two,  costs  may  be  allowed  or  not,  and,  if  al- 
lowed, may  be  apportioned  between  the  parties,  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  court;  but 
no  costs  can  be  allowed  in  an  action  for  the  recovery  of 
money  or  damages  when  the  plaintlfl  recovers  less  than 
three  hundred  dollars,  nor  in  an  action  to  recover  the  pos- 
session of  personal  property,  when  the  value  of  the  prop- 
erty is  less  than  three  hundred  dollars.  En.  March  11, 
1872. 

Cal.Rep.Cit.     66,  296 ;     68,     37 ;     72.  458 ;     96.  239 ;  101.  237 ; 
119.  357;  120,  259;  126,  149;  136.       6;  138.     23. 

Pritc.  Act,esec  498.  En.  April  29,  1851.  Am'd.  1865-6, 
847. 

Cal.Rep.Cit.  6,  287;  17,  889;  28,  566;  29.  282. 

S  1026.  When  the  several  defendants  are  not  united  In 
interest,  costs  may  be  severed.  When  there  are  several 
defendants  in  the  actions  mentioned  in  section  ten  hun- 
dred and  twenty-two,  not  united  in  Interest,  and  making 
separate  defenses  by  separate  answers,  and  plalntlfT  fails 
to  recover  judgment  against  all,  the  court  must  award 
costs  to  such  of  the  defendants  as  have  Judgment  in  their 
favor.    En.  March  11,  1872. 

Prac.  Act,  sec.  499.    En.  April  29,  1851. 
Judgment  for  some  defendants:   Ante,  sec.  578. 
Costs  where  several  detenaants:  Ante,  sec.  1023. 
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S  1027.  Costs  of  appeal  discretionary  with  the  court.  In 
certain  cases.  In  the  following  cases,  the  costs  of  appeal  i» 
[are]  in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  Judgment  is  modified.    Bn.  March  U,  1872. 
Prac.  Act,  sec.  600.    En.  April  29, 1851. 

Cal.Rep.Cit  29,  282. 

S  1028.  Referee's  fees.  The  fees  of  referees  are  flye 
dollars  to  each  for  every  day  spent  in  the  business  of  the 
reference;  but  the  parties  may  agree,  in  writing,  upon  any 
other  rate  of  compensation,  and  thereupon  bucIl  rate  shall 
be  allowed.    Bn.  March  11,  1872. 

CaI.Rep.Clt.  62,  186. 

Prac.  Act,  sec.  604.    Bn.  April  29,  1861. 
Reference,  generally:  Ante,  sees.  688-646. 
Referees  in  partition,  compensation  of:  Anto,  sees.  768, 
796. 
Referees  in  probate:   Post,  sec.  1608. 

f  1029.  Continuance^  costs  may  be  imposed  as  condition 
of.  When  an  application  is  made  to  a  court  or  referee  to 
postpone  a  trial,  the  payment  of  costs  occasioned  by  the 
postponement  may  be  imposed,  in  the  discretion  of  the 
court  or  referee,  as  a  condition  of  granting  the  same.  Bn. 
March  11,  1872. 

Cal.Rep.Cit.  91,  688. 

Prac.  Act,  sec.  606.    En.  April  29,  1861.    Am'd.  1866,  261. 
Postponement,  generally:  Ante,  sees.  696,  6f6. 

S  1080.  Costs  when  a  tender  is  made  before  suit  brought. 
When,  in  an  action  for  the  recovery  of  money  only,  the  de- 
fendant alleges  in  his  answer  that  before  tiie  commence- 
ment of  the  action,  he  tendered  to  the  plaintiff  the  full 
amount  to  which  he  was  entitled,  and  thereupon  deposits 
in  court  for  plaintiff  the  amount  so  tendered,  and  the 
allegation  be  found  to  be  true,  the  plaintiff  cannot  recover 
costs,  but  must  pay  costs  to  the  defendant.  "Bel  March  11, 
1872. 

Prac.  Act,  sec.  606.    En.  April  29,  1861. 

Tender:     Post,  sec.  2076. 

Offer  to  compromise:  Ante,  sec.  997. 


408  OF    COSTS.  881081-1088 

S  1031.  Costs  In  action  by  or  against  an  administrator, 
«tc.  In  an  action  prosecuted  or  defended  hy  an  executor, 
administrator,  trustee  of  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  costs  may  be  recovered  as  in 
action  by  and  against  a  person  prosecuting  or  defending, 
in  his  own  right;  but  such  costs  must  by  the  judgment  be 
made  chargeable  only  upon  the  estate,  fund,  or  party  repre- 
sented, unless  the  court  directs  the  same  to  be  paid  by 
the  plaintiff  or  defendant,  personally,  for  mismanagement 
or  bad  faith  in  the  action  or  defense.    En.  March  11,  1872. 

CaI.Rep.Cit.  98,  572;  99,  479;  103,  253;  126.  371;  128,  337. 

Prac.  Act,  sec.  507.    En.  April  29,  1851. 

Costs  against  executor,  etc.:     Post,  sec.  1509. 

{ 1032.  Costs  in  a  review  otiier  than  by  appeal.  When 
the  decision  of  a  court  of  inferior  Jurisdiction  in  a  special 
proceeding  is  brought  before  a  court  of  higher  jurisdiction 
for  a  review,  in  any  other  way  than  by  appeal,  the  same 
costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 
collected  by  execution,  or  in  such  manner  as  the  court 
may  direct,  according  to  the  nature  of  the  case.  En.  March 
11,  1872. 

Prac.  Act,  sec.  608.    En.  April  29,  1851. 

Special  proceedings,   generally:      Post,   sees.   10634821. 

Costs  on  appeal:  Ante,  sec.  1027;  post,  sec.  1034. 

§  1033.  Fiiing  of,  and  affidavit  to,  bili  of  costs.  The  party 
In  whose  favor  judgment  is  rendered,  and  who  claims  his 
costs,  must  deliver  to  the  clerk,  and  serve  upon  the  adverse 
party,  within  live  days  after  the  verdict  or  notice  of  the  de- 
cision of  the  court  or  referee,  or.  If  the  entry  of  the  judgment 
on  the  verdict  or  decision  be  stayed,  then  before  such  entry  Is 
made,  a  memorandum  of  the  items  of  his  costs  and  neces- 
sary disbursements  in  the  action  or  proceeding,  which 
memorandum  must  be  verified  by  the  oath  of  the  party,  or 
his  attorney  or  agent,  or  by  the  clerk  of  his  attorney, 
stating  that  to  the  best  of  his  knowledge  and  belief  the 
Items  are  correct,  and  that  the  disbursements  have  been 
necessarily  incurred  in  the  action  or  proceeding.  A  party 
dissatisfied  with  the  costs  claimed,  may,  within  five  days 
after  notice  of  filing  of  the  bill  of  costs,  file  a  motion  to 
have  the  same  taxed  by  the  court  in  which  the  judgment 
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was  rendered,  or  by  the  judge  thereof  at  chambers.    By 

the  decision  of  the  court  or  referee,  herein  referred  to» 

is  meant  the  signing  and  filing  of  the  findings  of  fact  and 

conclusions  of  law.    Bn.  March  11, 1872.    Am'd.  1873-4,  343; 

1899,  22. 

Cal.Rep.Cit     67,231;     69.583;     63,     66;     69,661;     71,260; 

71,  261 ;     90.  337  ;     90,  563  ;     95.  644  ;  106,  205  ;  108.  286  ; 

110,  620;  120,  127;  129,  245;  130.  300;  130,  890;  134.  640. 

Prac.  Act,  sec.  510.    En.  April  29,  1851.    Am'd.  1855,  251. 

Cal.Rep.Cit     11,  341 ;     16,  418 ;     24,  362 ;     24.  353 ;     28,  420 ; 
30,547;     64,690;     71,259;     71,260;     71,  261;  129,  245. 

S 1034.    Costs  on  appeal,  how  claimed   and   recovered. 

Whenever  costs  are  awarded  to  a  party  by  an  appellate 
court,  if  he  claims  such  costs,  he  must,  within  thirty  days 
after  the  remittitur  is  filed  with  the  clerk  below,  deliver 
to  such  clerk  a  memorandum  of  his  costs,  verified  as 
prescribed  by  the  preceding  section,  and  thereafter  he 
may  have  an  execution  therefor  as  upon  a  Judgment  "En, 
March  11,  1872. 

Cal.Rep.Cit  59,  588;  74.  107;  118,  114. 

Remittitur:  Ante,  sec.  958. 

§  1035.  Interest  and  costs  must  be  included  by  the  cleric 
In  the  Judgment.  The  clerk  must  include  in  the  Judgment 
entered  up  by  him,  any  interest  on  the  verdict  or>decision 
of  the  court,  from  the  time  It  was  rendered  or  made,  and 
the  costs,  if  the  same  have  been  taxed  or  ascertained;  and 
he  must,  within  two  days  after  the  same  are  taxed  or 
ascertained,  if  not  included  in  the  Judgment,  insert  the 
same  in  a  blank,  left  in  the  Judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  in  the  copies 
and  docket  of  the  Judgment    En.  March  11, 1872. 

Cal.Rep.Cit     71,260;     71,261;     82.185;     88,394;     90,386; 
95,  143;  108.  286;  128.  575;  130,  390. 

Prac.  Act,  sec.  511.    En.  April  29,  1851.    Am'd.  1861,  494. 
Cal.Rep.Cit  28,  420;  80,  547;  33,  678;  71,  259;  71,  260. 

S  1036.  When  plaintiff  Is  a  nonresident  or  foreign  co^» 
poration,  defendant  may  require  security  for  costs.  When 
the  plaintiff  in  an  action  or  special  proceeding  resides  out 
of  the  state,  or  is  a  foreign  corporation,  security  tor  the 
costs  and  charges,  which  may  be  awarded  against  such 
plaintiff,  may  be  required  by  the  defendant     When  re- 
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quired,  all  proceedings  in  the  action  or  special  proceeding 
must  be  stayed  until  an  undertaking,  executed  by  two  or 
more  persons,  is  filed  with  the  clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of 
the  action  or  special  proceeding,  not  exceeding  the  sum  of 
three  hundred  dollars.  A  new  or  an  additional  under- 
taking may  be  ordered  by  the  court  or  judge,  upon  proof 
that  the  original  undertaking  is  insufficient  security,  and 
proceedings  in  the  action  or  special  proceeding  stayed  until 
such  new  or  additional  undertaking  is  executed  and  filed. 
Bn«  March  11,  1872.    Atn'd.  1908,  187. 

Cal.Rep.Cit     56,  261;     62,    42;     83.  509;  118,  660;  118,  661; 
118,  662;  118,  663;  137,  449. 

Prac.  Act,  sec.  512.    En.  April  29,  1851. 
Qualification  of  sureties:  Post,  sec '1057. 

1 1037.  If  such  security  be  not  given,  the  action  may  be 
dismissed.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  prooi  thereof,  and  that  no 
undertaking  as  required  has  been  filed,  the  court  or  judge 
may  order  the  action  or  special  proceeding  to  be  dismissed. 
En.  March  11, 1872.  Am'd.  1908. 

Cal.R'ep.Clt.  98,  609;  118,  661;  187,  449. 

Prac.  Act,  sec.  514.    En.  April  29,  1851 

1 1038.  Costs  when  state  Is  a  party.  When  the  state  Is 
a  party,  and  costs  are  awarded  against  it,  they  must  be 
paid  out  of  the  state  treasury.  JSxl  March  11, 1872. 

CaI.Rep.Cit  116,  494. 

.  No  security  required  of  state:  Post,  sec.  1068. 

1 1039.  Costs  when  county  is  a  party.  When  a  county  is 
a  party,  and  costs  are  awarded  against  it,  they  must  be 
paid  out  of  the  county  treasury.    En.  March  11, 1872. 

Cal.Rep.Cit.  106,  205  ;116,  404. 

No  security  required  of  county:  Post,  sec.  1058. 
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CHAPTER   VII. 

GBNBRAL  PROVISIONS. 

§  1045.  Lost  papers,  how  supplied. 

S  1046.  Papers  without  the  title  of  the  action,  or  with  deCecttre 

title,  may  be  valid. 

§  1047.  SuccesslTe  actions  on  the  same  contract,  etc 

1048.  Ck>nsolldation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims,  and  by  iniretles. 
I  1051.  Testimony,  when  to  be  taken  by  the  clerk. 

I  1052.     The  clerk  must  keep  a  register  of  actions. 
S  1053.     Two  of  three  referees,  etc.,  may  do  any  act. 

8  1054.     The  time  within  which  an  act  is  to  be  done  maj  be  ex- 

tended. 
S  1055.     Actions  against  a  sheriff  for  official  acts. 
§  1056.     Corporations   may   become   sureties   on    imdertakfngs    and 

bonds. 

9  1057.     Undertakings,  mentioned  in  this  code,  requisites  of. 

8  1058.  People  of  state  not  required  to  give  bonds  when  state  Is  a 
party. 

8  1059.  Surety  on  appeal  substituted  to  rights  of  Judgment  cred- 
itor. 

S  1045.  Lost  papers,  how  supplied.  If  an  original  plead- 
ing or  paper  be  lost,  the  court  may  authorize  a  copy  thereof 
to  be  filed  and  used  instead  of  the  original.  E<nu  March 
11.  1872. 

Cal.Rep.Cit.  93,  608 ;  110,  190 ;  187,  272.  . 

Lost  certificates  of  deposit,  statute  relating  to  actions 
on:    See  post,  Appendix,  title  Statute  of  Limitations. 

§  1046.  Papers  without  the  title  of  the  action,  or  with 
defective  title,  may  be  valid.  An  affidavit,  notice,  or  other 
paper,  without  the  title  of  the  action  or  proceeding  In 
which  it  is  made  or  with  a  defective  title,  is  as  valid  and 
effectual  for  any  purpose  as  if  duly  entitled,  if  it  intelligibly 
refer  to  such  action  or  proceeding.    En.  March  11,  1872. 

Cal.Rep.Cit.  67,  122;  96,  417;  100,  885;  101,  122. 

Prac.  Act,  sec.  531.    En.  April  29,  1861. 
Cal.Rep.Cit.  8,  97. 

§  1047.  Successive  actions  on  the  same  contract,  etc 
Successive  actions  may  be  maintained  upon  the  same  con- 
tract  or  transaction,  whenever,  after  the  former  action,  a 
new  cause  of  action  arises  therefrom.    !Sn.  March  11, 1872. 

Prac.  Act,  sec.  525.    En.  April  29,  1851. 
Action  defined:  Ante,  sec.  22. 
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1 1048.  Consolidation  of  several  actions  Into  one.  When- 
ever two  or  more  actions  are  pending  at  one  time  between 
the  same  parties  and  in  the  same  court,  upon  causes  of 
action  which  might  have  been  joined,  the  court  may  order 
the  actions  to  be  consolidated.    En.  March  11,  1872. 

Cal.Rep.Cit.  66,  78;  80,  824;  126,  650. 
Prac.  Act,  sec.  626.    En.  April  29,  1851* 

1 1049.  Actions,  when  deemed  pending.  An  action  Is 
deemed  to  be  pending  from  the  time  of  its  commencement 
until  its  final  determination  upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment  is  sooner  satis- 
fled.    En.  March  11,  1872. 


Cal.Rep.Clt.  55,  820 ;  67.  331 ;  89,  541 ;  91,  431 

97,552;  99,  88;  99.  89;  99,475;  99,476 

100,  42;  100,  646;  110.  504;  113,  63;  119,  257 

128,  23;  124,  428;  125.  89;  129,  650;  130,  599 

134,  468;  134,  469;  187,  144;  187,  145. 


97,  660 ; 

99,  627 ; 
120.  24; 
131,  646 ; 


§  1050.  Actions  to  determine  adverse  claims,  and  by 
sureties.  An  action  may  be  brought  by  one  person  against 
another  for  the  purpose  of  determining  an  adverse  claim, 
which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation;  and  also  against  two 
or  more  persons,  for  the  purpose  of  compelling  one  to  sat- 
isfy a  debt  due  to  the  other,  for  which  plaintiff  is  bound  as 
a  surety.    En.  March  11,  1872. 

Cal.Rep.Cit.     92,  420;  .  96.  101;  117,  436;  121,  351;  132,  158; 
186,    29;  137.  114;  188.  559. 

Prac.  Act,  sec.  627.    En.  April  29,  1861. 
Gal.Rep.Clt.  6,  84;  24,  165;  24,  166. 

Quieting  title  to  realty.  Ante,  sees.  738  et  seq. 
Surety  may  compel  principal  to  perform  obligation:    See 
Civ.  Code,  sec.  2846. 

§  1051.  Testimony,  when  to  be  taken  by  the  clerk.  On 
the  trial  of  an  action  in  a  court  of  record,  if  there  is  no 
shorthand  reporter  of  the  court  in  attendance,  either  party 
may  require  the  clerk  to  take  down  the  testimony  in 
writing.    Bn.  March  11,  1872. 

Cal.Rep.Cit.  121.  669. 

S  1052.  The  clerk  must  keep  a  register  of  actions.  The 
clerk  must  keep  among  the  records  of  the  court  a  register 
of  actions.    He  must  enter  therein  the  title  of  the  action. 
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with  brief  notes  under  it,  from  time  to  time,  of  all  papers 
filed  and  proceedings  had  therein.    En.  March  11,  1872. 

CaLReiKClt.  99,  514;  126.  649. 

Prac  Act,  sec.  528.    En.  April  29,  1851. 
Records  of  the  court:   Ante,  sees.  668,  672,  688. 

S 1053.  Two  of  three  referees,  etc.,  may  do  any  act. 
When  there  are  three  referees,  or  three  arbitrators,  all  must 
meet,  but  two  of  them  may  do  any  act  which  ml^rht  be 
done  by  all.  En.  March  11,  1872. 

Prac.  Act,  sec.  529.    En.  April  29,  1851. 

References  and  trials  by  referees:    Ante,  sees.  638-645. 

Arbitrations,  generally:    Post,  sees.  1281-1290. 

S  1054.  The  time  within  which  an  act  Is  to  be  done  may 
be  extended.  When  an  act  to  be  done,  as  provided  in  this 
code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
takings to  be  filed,  or  the  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other  than 
of  appeal,  the  time  allowed  by  this  code  may  be  extended, 
upon  good  cause  shown,  by  the  Judge  of  the  superior  court 
in  and  for  the  county  in  which  the  action  is  pending,  or  by 
the  judge  who  presided  at  the  trial  of  said  action;  but  such 
extension  shall  not  exceed  thirty  days,  without  the  consent 
of  the  adverse  party;  except  that  when  it  appears  to  the 
judge  to  whom  said  application  is  made,  that  the  attorney 
of  record  for  the  party  applying  for  said  extension  is 
actually  engaged  in  attendance  upon  a  session  of  the  legis- 
lature of  this  state,  as  a  member  thereof;  in  which  case  it 
shall  be  the  duty  of  said  judge  to  extend  said  time  until 
said  session  of  the  legislature  adjourns,  and  thirty  days 
thereafter.  En.  March  11,  1872.  Am'd.  1873-4,  344;  1880, 
7;  1889,  45;  1895,  12. 

Cal.Rep.Cit.  57,  503;  67.  632;  61.  506 

65.  236  :  67.  602  ;  68.  487  ;  68,  488 

71.  584  :  74,  105 ;  83,  820 ;  83.  644 

86.  76  ;  89.  612  ;  91.  491 ;  99.  480 

134.  49;  135.  661;  136.  557;  188.  52. 

Prac.  Act,  sec.  530.    En.  April  29.  1851.    Am'd.  1861,  591. 

Cal.Rep.Cit,     27,112.     27,113;     27.114;     27.838;     28.240; 
32.  350:     43,  821;     43.  322. 

Time,  extension  of:   Ante.  sec.  473. 
Computation  of  time:    See  Ante,  sec.  12. 


64,  468;  64.  540; 

68.  489 ;  70.  391 ; 

83,  645 :  84.  539  ; 

129,  280 ;  129.  691 ; 
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§  1065.  Actions  against  a  shsHff  for  clficial  acts.  If  an 
action  be  brought  against  a  sheriff  for  an  act  done  by  virtue 
of  his  office,  and  he  give  written  notice  thereof  to  the 
sureties  on  any  bond  of  indemnity  received  by  him,  the 
judgment  recovered  therein  shall  be  conclusive  evidence 
of  his  right  to  recover  against  snch  sureties;  and  the 
court  may,  on  motion,  upon  notice  of  five  days,  order  judg- 
ment to  be  entered  up  against  them  for  the  amount  so 
recovered,  including  costs.  E3n.  March  11,  1872.  Am'd. 
1880,  73. 

CaI.Rep.Clt  102.  279;  102.  280;  102.  281;  102.  282. 

Prac.  Act,  sec.  645.    En.  April  29,  1861. 
Cal.Rep.Clt  21,  442;  28,  102. 

§  1056.  Corporations  may  become  sureties  on  undertal<- 
ings  and  bohds.  In  all  cases  where  an  undertaking  or 
bond,  with  any  number  of  sureties,  is  authorized  or  required 
by  any  provision  of  this  code,  or  of  any  law  of  this  state, 
any  corporation  with  a  paid  up  capital  of  not  less  than  one 
hundred  thousand  dollars,  incorporated  under  the  laws  of 
this  or  any  other  state  of  the  United  States  for  the  purpose 
of  making,  guaranteeing,  or  becoming  a  surety  upon  bonds 
or  undertakings  required  or  authorized  by  law,  or  which, 
by  the  laws  of  the  state  where  it  was  originally  incorporat- 
ed has  such  power,  and  which  shall  have  complied  with  all 
the  requirements  of  the  law  of  this  state  regulating  the 
formation  or  admission  of  these  corporations  to  transact 
such  business  in  this  state,  may  become  and  shall  be  accept- 
ed as  security  or  as  sole  and  sufficient  surety  upon  such 
undertaking  or  bond,  and  such  corporate  surety  shall  be 
subject  to  all  the  liabilities  and  entitled  to  all  the  rights  of 
natural  persons'  sureties;  provided,  that  the  insurance 
commissioner  shall  have  the  same  jurisdiction  and  powers 
to  examine  the  affairs  of  such  corporations  as  he  has  in 
other  cases;  shall  require  them  to  file  similar  statements 
and  issue  to  them  a  similar  certificate.  And  whenever  the 
liabilities  of  any  such  corporation  shall  exceed  its  assets, 
the  insurance  commissioner  shall  require  the  deficiency 
to  be  paid  up  in  sixty  days,  and  if  it  is  not  so  paid  up, 
then  he  shall  issue  a  certificate  showing  the  extent  of  such 
deficiency,  and  he  shall  publish  the  same  once  a  week  for 

Code  ClT.  Proc— 35. 
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three  weeks,  in  a  daily  San  Francisco  paper.  And,  untU 
such  deficiency  is  paid  up,  such  company  shall  not  do 
business  In  this  state.  In  estimating  the  condition  of  any 
such  company,  the  commissioner  shall  allow  as  assets  only 
such  as  are  allowed  under  existing  laws  at  the  time,  and 
shall  charge  as  liabilities,  in  addition  of  eighty  per  cent  of 
the  capital  stock,  all  outstanding  indebtedness  of  the  com- 
pany, and  a  premium  reserve  equal  to  fifty  per  centum  of 
the  premiums  charged  by  said  company  on  all  risks  thai 
in  force.  En.  March  11,  1872.  Rep.  1880,  111.  En.  1889, 
215. 

Cal.Rep.Clt.  95,  699;  96,  600;  97.  856;  97,  857;  97,  869. 

Prac.  Act,  sec.  646.  En.  April  29,  1851.  Am'd.  1857,  29; 
1862,  567. 

The  act  of  March  12,  1885,  Stats.  1885,  p.  114,  permitted 
a  corporation  to  act  as  sole  surety:  See  post.  Appendix, 
title  Bonds. 

§  1057.  Undertakings  mentioned  In  this  code,  requisites 
of.  In  any  case  where  an  undertaking  or  bond  is  authorized 
or  required  by  any  law  of  this  state,  the  officer  taking  the 
same  must,  except  in  the  case  of. such  a  corporation  as  is 
mentioned  in  the  next  preceding  section,  require  the  sure- 
ties to  accompany  it  with  an  affidavit  that  they  are  each 
residents  and  householders,  or  freeholders,  within  the  state, 
and  are  each  worth  the  sum  specified  in  the  undertaking 
or  bond,  over  and  above  all  their  Just  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution;  but  when 
the  amount  specified  in  the  undertaking  or  bond  exceeds 
three  thousand  dollars,  and  there  are  more  than  two  sure- 
ties thereon,  they  may  state  in  their  affidavits  that  they  are 
severally  worth  amounts  less  than  the  amount  specified 
in  the  undertaking  or  bond,  if  the  whole  amount  be  equiva- 
lent to  that  of  two  sufficient  sureties.  Any  corporation  such 
as  is  mentioned  in  the  next  preceding  section,  may  become 
one  of  such  sureties.  No  such  corporation  shall  be  accepted 
in  any  case  as  a  surety  whenever  its  liabilities  shall  exceed 
its  assets  as  ascertained  in  the  manner  provided  in  section 
ten  hundred  and  fifty-six.  En.  March  11,  1872.  Am'd. 
1889,  216. 

Cal.Rep.Clt     62.448:     97.355;     97,356;     97,868:     97,869; 
106,    46;  122,  208;  128,  669. 
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Prac.  Act,  sec  613.    En.  April  29,  1851. 

Prac.  Act,  sec  667.   En.  April  29, 1861.    Am'd.  1871-2, 190. 

Applied  to  guardians:  Post,  sec  1809. 

i  1058.  People  of  etate  not  required  to  give  bonds 
when  state  Is  a  party.  In  any  civil  action  or  proceeding 
wherein  the  state,  or  the  people  ot  the  state,  is  a  party 
plaintUf,  or  any  state  officer,  in  his  official  capacity,  or  in 
behalf  of  the  state,  or  any  county,  city  and  county,  city,  or 
town,  is  a  party  plaintiff  or  defendant,  no  bond,  written 
undertaking,  or  security  can  be  required  of  the  state,  or 
the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
city  and  county,  city,  or  town;  but  on  complying  with  the 
other  provisions  of  this  code,  the  state,  or  the  people  there- 
of, or  any  state  officer  acting  in  his  official  capacity,  have 
the  same  rights,  remedies,  and  benefits  as  if  the  bond, 
undertaking,  or  security  were  given  and  approved  as  re- 
quired by  this  code.    En.  March  11, 1872.    Am'd.  1880,  76. 

CalJtep.Oit.     60,  846;     60,  S47;     78.  446;  111,  278;  116,  493; 
120,  804;  130,     61;  137,  878;  137,  874. 

Ck>sts  against  state  or  county:   Ante,  sees.  1088, 1039. 

1 1059.  Surety  on  appeal  substituted  to  rights  of  Judg- 
ment creditor.  Whenever  any  surety  on  an  undertaking 
on  appeal,  executed  to  stay  proceedings  upon  a  money 
judgment,  pays  the  Judgment  either  with  or  without  action, 
after  its  affirmation  by  the  appellate  court,  he  is  substituted 
to  the  rights  of  the  judgment  creditor,  and  is  entitled  to 
control,  enforce,  and  satisfy  such  judgment  in  all  respects 
as  if  he  had  recovered  the  same.    En.  Stats.  1873-4,  844. 

G«lJlep.Glt.  67,  248;  117,  6. 


PART    III. 

OF   SPECIAL   PR0CBEDING3    OF   A   CIVIL   NATtJRE. 
Preliminary  Provisions,  §§  1063, 1064. 

Title  I.    Of  Writs  of  Review.  Mandate  and  Prohibition, 
§§  1067-1110. 

II.  Of  Contesting  Certain  Elections,  §§  1111-1127. 

III.  Of  Summary  Proceedings,  §§  11S2-1179. 

IV.  Of  the  Enforcement  of  Liens,  f  S  1180-1207. 
V.    Of  Contempto,  §S  1209-1222. 

VI.  Of  the  Voluntary   Dissolution   of  Corporations, 

§§1227-1234. 

VII.  Of  Eminent  Domain,  §§  1237-1264. 

VIII.  Of  Escheated  Estates,  §§  1269-1272. 

IX.  Of  Change  of  Name,  §§  1275-1279. 

X.  Of  Arbitrations,  §§  128M290. 

XI.  Of  Proceedings  in  Probate  Courts,  §§  1294-1810. 

XII.  Of  Sole  Traders,  §§  1811-1821. 

XIIL  Of  Proceedings  in  Insolvency,  §  1822. 

PRELIMINARY    PROVISIONS. 

I  1063.     Parties,  how  designated. 

i  1064.     Judgment  and  order  same  meaning  as  In  civil  actions. 

§  1063.  Partlbs,  how  designated.  The  party  prosecuting 
a  special  proceeding  may  be  known  as  the  plaintiff,  and 
the  adverse  party  as  the  defendant.    En.  March  11,  1872. 

Cal.Rep.Clt.  92.  248. 

Plaintift  and  defendant:   Ante,  sec.  308. 

§  1064.  Judgment  and  order  same  meaning  as  In  civil 
actions.  A  judgment  in  a  special  proceeding  Is  the  final 
determination  of  the  rights  of  the  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are 
applicable  to  similar  acts  in  a  special  proceeding.  £:n. 
March  11,  1872. 

Judgment,  definition  of:    Ante,  sec.  577. 
Motion  and  order:   Ante,  sec.  1003. 
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TITLE   I. 

OP  WRITS  OP  REVIEW,  MANDATE  AND  PROmBITION. 

Chapter  I.    Writ  of  Review,  §§  1067-1077. 
n.    Writ  of  Mandate,  f  §  1084-1097. 
m.    Writ  of  Prohibition,  |§  1102-1106. 
IV.    Writs  of  Review,   Mandate,  and  Prohibition 
May  Issue  and  be  Heard  at  Chambers,  f  1108. 
V.    Rtdes  of  Practice  and  Appeals,  If  1109-1110. 


I  1067. 
I  1068. 
S  1069. 
S  1070. 
9  107L 

1072. 

1078. 

1074. 

1076. 


I 


1076. 
1077. 


CHAPTER    I. 

WRIT    OF    REVIEW. 

Writ  of  roTlew  defined. 
When  and  by  what  courts  granted. 
Application  for,  how  made. 

The  writ  to  be  directed  to  the  inferior  tribunal,  etc. 
Contents  of  the  writ. 

ProoeedlngB  in  inferior  court  may  be  stayed,  or  not. 
Serylce  of  the  writ.  - 
The  review  under  the  writ,  extent  of. 
A  defective  return  of  the  writ  may  be  perfected.     Hear- 
ing and  Judgment. 
Copy  of  Judgment  must  be  sent  to  the  Inferior  tribnAsL 
Judgment  rolls. 


1 1067.  Writ  of  review  defined.  The  writ  of  certiorari 
may  be  denominated  the  writ  of  review.  En.  March  11, 
1872.    Am'd.  1873-4,  345. 

Prac.  Act»  sec.  455.    En.  April  29»  1851. 

1 1068.  When  and  by  what  courts  granted.  A  writ  of 
review  may  be  granted  by  any  court,  ezcejpt  a  police  or 
Jtistice'a  court,  when  an  Inferior  tribunal,  board,  or  ofllcer, 
exercising  Judicial  functions,  has  exceeded  the  Jurisdiction 
of  such  tribunal,  board,  or  officer,  and  there  is  no  appeal, 
nor.  In  the  judgment  ot  the  court,  any  plain,  speedy,  and 
adequate  remedy.    En.  March  11,  1872. 


Ca1.R«p.Clt.  58,  898;  68.  660 

59.  701 ;  60,  290 ;  65,  189 

96.  119 :  97.  826 ;  101.  17 

118,  668;  120,  614;  184,  277 


64,876;  64,604 

71.  328  ;  74.  219 

108.  805;  109.  526 

127,  419;  181,  880 


68,  861 : 
84,  644 ; 

110,  67 ; 

188.  429. 


Prac.  Act,  sec.  466.    En.  April  29,  1851. 


Cal.R«p.Cit.  8,  249 ;  6.  478 ;  14.  496 ; 
26,  96;  29.636;  42.254;  42.256; 
47,  606. 


16.218;     21.169; 
43,    26;     48,867; 
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Certiorari,  extent  of  review  on:   Post,  sec.  1074. 

Supreme  court  is  always  open  for  issuing  this  writ:  Ante, 
sec.  47. 

Court  commissioners,  power  to  hear  and  determine  ex 
parte  motions  for  writ:  Ante,  sec.  259. 

Returnable — ^Wrlt  may  be  made  returnable  at  any  time: 
Post,  sec.  1108.  See  post,  sec.  1070. 

S  1069.  Application  for,  how  made.  The  application  must 
be  made  on  affidavit  by  the  party  beneficially  interested, 
and  the  court  may  require  a  notice  of  the  application  to 
be  given  to  the  adverse  party,  or  may  grant  an  order  to 
show  cause  why  it  should  not  be  allowed,  or  may  grant  the 
writ  without  notice.    En.  March  11,  1872. 

Cal.Rep.Clt.  68,  892;  71,  287;  87,  175;  181.  866;  186.  687. 

Prac.  Act,  sec.  457:    En.  April  29,  1851. 
Issuance:     See  supreme  court  rule  26. 

§  1070.  The  writ  to  be  directed  to  the  inferior  tribunal, 
etc.  The  writ  may  be  directed  to  the  inferior  tribunal, 
board,  or  officer,  or  to  any  other  person  having  the  custody 
of  the  record  or  proceedings  to  be  certified.  When  directed 
to  a  tribunal,  the  clerk,  if  there  be  one,  must  return  the 
writ  with  the  transcript  required.    En.  March  11, 1872. 

Cal.R«p.Cit.  61.  627;  76.  872;  118.  671. 
Prac.  Act,  sec.  458.    En.  April  29,  1851. 

S  1071.  Contents  of  the  writ.  The  writ  of  review  must 
command  the  party  to  whom  it  is  directed  to  certify  fully 
to  the  court  issuing  the  writ,  at  a  specified  time  and  place, 
a  transcript  of  the  record  and  proceedings  (describing  or 
referring  to  them  with  convenient  certainty),  that  the 
same  may  be  reviewed  by  the  court;  and  requiring  the 
party,  in  the  mean  time,  to  desist  from  further  proceedings 
in  the  matter  to  be  reviewed.    En.  March  11,  1872. 

Cal.Rep.Clt.  64.  822;  61.  66. 

Prac.  Act,  sec.  459.    En.  April  29,  1851. 

§  1072.  Proceedings  In  Inferior  court  may  be  etayed,  or 
not.  If  a  stay  of  proceedings  be  not  intended,  the  words 
requiring  the  stay  must  be  omitted  from  the  writ;  these 
words  may  be  inserted  or  omitted,  in  the  sound  discretion 
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of  the  court,  bnt  if  omitted,  the  power  of  the  inferior  coart 
or  officer  is  not  snspended  or  the  proceedings  stayed. 
En.  March  H,  1872. 

Prac.  Act,  sec.  460.    Bn.  April  29,  1851. 

1 1073.  Service  of  the  writ.  The  writ  must  be  serred 
in  the  same  manner  as  a  summons  in  clYil  action,  except 
when  otherwise  expressly  directed  by  the  court  Bn. 
March  11,  1872. 

Prac.  Act,  sec.  461.    Bn.  April  29,  1861. 
Service  of  writ,  on  public  tribunal,  etc.,  and  proof  of 
same:     Supreme  court  rule  28. 

Service  of  summons:   Ante,  sees.  410  et  seq. 

1 1074.  The  review  under  the  writ,  extent  of.  The  review 
upon  this  writ  cannot  be  extended  further  than  to  de- 
termine whether  the  inferior  tribunal,  board,  or  officer 
has  reg^ularly  pursued  the  authority  of  such  tribunal,  board, 
or  officer.    Bn.  March  11,  1872. 

Cal.Rep.Clt  64,  286;  97,  826;  111,  278;  118.  668;  186.  807. 
Prac.  Act,  sec.  462.    Bn.  April  29,  1851. 
CaI.Rep.Cit. 25.  96;  29,  685;  48,  867. 

S  1075.  A  defective  return  of  the  writ  may  be  perfected. 
Hearing  and  Judgment.  If  the  return  of  the  writ  be  de- 
fective, the  court  may  order  a  further  return  to  be  made. 
When  a  full  return  has  been  made,  the  court  must  hear 
the  parties,  or  such  of  them  as  may  attend  for  that  purpose, 
and  may  thereupon  give  Judgment,  either  affirming,  or 
annulling,  or  modifying  the  proceedings  below.  Bn.  March 
11,  1872. 

Cal.Rep.Cit  66.  614. 

Prac.  Act.  sec.  463.    Bn.  April  29,  1851. 

CaLRep.Cit  25.  96. 

S  1076.  Copy  of  Judgment  must  be  sent  to  the  Inferior 
tribunal.  A  copy  of  the  Judgment,  signed  by  the  clerk, 
must  be  transmitted  to  the  inferior  tribunal,  board,  or 
officer  having  the  custody  of  the  record  or  proceeding 
certified  up.    Bn.  March  11,  1872. 

Prac.  Act,  sec.  464.    Bn.  April  29, 1851. 
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1 1077.    Judgment  rolls.   A  copy  of  the  judgment,  slsned 
b7  the  clerk,  entered  upon  or  attached  to  the  writ  and 
turn,  constitute  the  judgment  roll.    En.  March  11,  1872. 

Cal.Rep.Cit  47,  605;  61,  65;  115,  86. 

Prac.  Act,  sec.  465.    En.  April  29,  1861. 
C«LR^.Cit  87,  466;  46.  9. 


CHAPTER  n. 

WRIT    OF    MANDATB. 

I  1084.     Mandate  defined. 

9  1085.     When  and  by  what  court  isaued. 

9  1086.     Writ,  when  and  ui>on  what  to  issue. 

I  1087.     Must  be  either  alternative  or  peremptory.     Substance. 

i  1088.  If  the  application  be  without  notice,  the  alternative  writ 
may  issue;  otherwise,  the  peremptory.  Notice  and  de- 
fault. 

I  1089.     The  adverse  party  may  answer  under  oath. 

I  1090.  If  an  essential  question  of  fact  is  raised*  the  court  may 
order  a  Jury  trial. 

I  1091.  The  applicant  may  demur  to  the  answer  or  counterraU  It 
by  proof. 

8  1092.     Motion  for  new  trial,  where  made. 

i  1098.     The  clerk  must  transmit  the  verdict  to  the  court  where 

the   motion   is   pending,   after  which  the  hearing   shall 

be  had  on  motion. 
§  1094.     If  no  answer  be  made,  or  if  the  answer  raise  no  matarial 

issue  of  fact,  the  hearing  must  be  before  the  court. 
§  1096.     If  the  applicant  succeed,  he  may  have  damages,  costs,  and 

a  peremptory  mandate. 

9  1096.     Service  of  the  writ 

9  1097.     Penalty  for  disobedience  to  the  writ. 

S  1084.  Mandate  defined.  The  writ  of  mandamus  may  be 
denominated  a  writ  of  mandate.  En.  March  11, 1872.  Am'd. 
1873-4,  345. 

Prac.  Act,  sec.  466.    En.  April  29,  1851. 

{ 1085.  When  and  by  what  court  issued,  it  may  be  is- 
sued by  any  court,  except  a  justice's  or  police  court,  to  any 
inferior  tribunal,  corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law,  specially  enjoins, 
as  a  duty  resulting  from  an  office,  trust,  or  station;  or  to 
-compel  the  admission  of  a  party  to  the  use  and  enjoyment 
of  a  right  or  office  to  which  he  is  entitled,  and  from  which 
he  is  unlawfully  precluded  by  such  inferior  tribunal,  coxpo* 
ration,  board,  or  psrson.    En.  March  11,  1872. 

Cal.Rep.Clt.     62,       9;     56.329;     67,    76;     66,696;     68,633; 
66,659:     78.     68;     82,491;     91,486;     98,     S8;  106,  164; 
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116.  266;  117.  658;  121,  564;  124.    66:  126,  679;  185,  276; 
135.  488:  185,  625. 

Prac.  Act,  sec.  467.    En.  April  29,  1851. 
Cal.Rep.Clt.  24,  82;  44,  174;  44,  175. 

Supreme  court  always  open:    Ante,  sec.  47. 

Superior  court  always  open:  Ante,  sec.  73.  Hearing, 
etc.,  at  chambers:    Ante,  sec.  166. 

Court  commissioners,  power  to  hear  and  determine  ez 
parte  motions  for  writ:    Ante,  sec.  259. 

Returnable,  when  may  be  made:    Post,  sec.  1108. 

S  1086.  Writ,  when  and  upon  what  to  issue.  The  writ 
must  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy,  in  the  ordinary  course  of 
law.  It  must  be  issued  upon  affidavit,  on  the  application  of 
the  party  beneficially  Interested.    En.  March  11,  1872. 

Cal.Rep.Clt     50.510;     55.880;     62.617;     71.     45;     71,812; 
76,  276 ;     87.  173 ;     87.  174 ;     87,  175 ;  108,  805 ;  118,  882 ; 
126,  679;  135.     14;  136.  625. 

Prac.  Act,  sec  468.    En.  April  29,  1851. 

Cal.Rep.Cit       8,174;       4,888;     24,    82;     26,    29;     26,     80; 
86,287;     44.176. 

Issuance  by  supreme  court:     See  supreme  court  rule  28. 

1 1087.  Must  be  either  alternative  or  peremptory.  8ub- 
•tance.  The  writ  may  be  either  alternative  or  peremptory. 
The  alternative  writ  must  state  generally  the  allegation 
against  the  party  to  whom  it  is  directed,  and  command 
such  party,  immediately  after  the  receipt  of  the  writ,  or  at 
some  other  specified  time,  to  do  the  act  required  to  be 
performed,  or  to  show  cause  before  the  court  at  a  specified 
time  and  place,  why  he  has  not  done  so.  The  peremptory 
writ  must  be  in  a  similar  form,  except  that  the  words  re- 
quiring the  party  to  show  cause  why  he  has  not  done  as 
commanded  must  be  omitted,  and  a  return  day  inserted. 
En.  March  11,  1872. 

Prac.  Act,  sec.  469.    En.  April  29,  1851. 
Peremptory  writ,  without  alternative:    Sec.  1088. 
Alternative  writ:     Supreme  court  rule  26. 
Compelling  clerk  to  enter  names  on  great  register:   See 
Pol.  Code,  sees.  1108, 1110. 
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1 1088.  If  the  application  be  without  notice,  the  alterna- 
tive writ  may  issue;  otherwise,  the  peremptory.  Notice 
and  default.  When  the  application  to  the  court  Is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  first  issued;  but  if  the 
application  be  upon  due  notice  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  first  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least  ten 
days.  The  writ  cannot  be  granted  by  default  The  case 
must  be  heard  by  the  court,  whether  the  adverse  party 
appear  or  not.    En.  March  11, 1872. 

Cal.Rep.Clt  62,  606;  107,  880;  107.  391;  129,  400;  134,  609. 

Prac.  Act,  sec.  470.    En.  April  29,  1851. 

Proof  of  service,  on  public  body:    Supreme  court  rule  28. 

§  1089.  The  adverse  party  may  answer  under  oath.  On 
the  return  of  the  alternative,  or  the  day  on  which  the  appli- 
cation for  the  writ  is  noticed,  the  party  on  whom  the  writ 
or  notice  has  been  served  may  show  cause  by  answer 
under  oath,  made  in  the  same  manner  as  an  answer  to  a 
complaint  in  a  civil  action.    En.  March  11, 1872. 

Prac.  Act,  sec.  471.    En.  April  29,  1851. 
Answer:    Ante,  sec.  437. 

§  1090.  If  an  essential  question  of  fact  Is  raised,  the 
court  may  order  a  Jury  trial.  If  an  answer  be  made,  which 
raises  a  question  as  to  a  matter  of  fact  essential  to  the 
determination  of  the  motion,  and  affecting  the  substantial 
rights  of  the  parties,  and  upon  the  supposed  truth  of  the 
allegation  of  which  the  application  for  the  writ  is  based, 
the  court  may,  in  its  discretion,  order  the  question  to  be 
tried  before  a  Jury,  and  postpone  the  argument  until  such 
trial  can  be  had,  and  the  verdict  certified  to  the  court  The 
question  to  be  tried  must  be  distinctly  stated  in  the  order 
for  trial,  and  the  county  must  be  designated  in  which  the 
same  shall  be  had.  The  order  may  also  direct  the  Jury  to 
assess  any  damages  which  the  applicant  may  have  sub- 
tained,  in  case  they  find  for  him.    BhL  March  11,  1872. 

Cal.Rep.Clt  81.  646. 

Prac.  Act,  sec.  472.    En.  April  29,  1851. 
Cal.Rep.Cit.  9,  20. 
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S  1091.  Tho  applicant  may  demur  to  the  answer  or  coun- 
tervail it  by  proof.  On  the  trial  the  applicant  is  not 
precluded  by  the  answer  from  any  valid  objection  to  its 
sufficiency,  and  may  countervail  it  by  proof,  either  in  direct 
denial  or  by  way  of  avoidance.    En.  March  11,  1872. 

Cal.Rep.Clt  185,  276. 

Prac.  Act,  sec.  473.    En.  April  29,  1861. 

f  1092.  Motion  for  new  trial,  wliere  made.  The  motion 
for  a  new  trial  must  be  made  in  the  court  in  which  the  issue 
of  fact  is  tried.    En.  March  11,  1872. 

Prac.  Act,  sec.  474.    En.  April  29,  1851, 

$  1093.  The  clerk  must  transmit  the  verdict  to  the  court 
where  the  motion  is  pending,  after  which  the  hearing  shall 
be  had  on  motion.  If  no  notice  of  a  motion  for  a  new  trial 
be  given,  or.»  if  given,  the  motion  be  denied,  the  clerk,  with- 
in five  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  application 
for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party  may 
bring  on  the  argument  of  the  application,  upon  reasonable 
notice  to  the  adverse  party.    En.  March  11, 1872. 

Prac.  Act,  sec.  475.    En.  April  29,  1851. 

f  1094.  if  no  answer  be  made,  or  if  the  answer  raise  no 
material  Issue  of  fact,  the  hearing  must  be  before  the  court. 
If  no  answer  be  made,  the  case  must  be  heard  on  the  papers 
of  the  applicant.  If  the  answer  raises  only  questions  of 
law,  or  puts  in  issue  immaterial  statements,  not  afCectlng 
the  substantial  rights  of  the  parties,  the  court  must  pro- 
ceed to  hear  or  fix  a  day  for  hearing  the  argument  of  the 
case.    En.  March  11,  1872.    Am'd.  1873-4,  345. 

CalJtep.Cit.  107.  390 ;  129.  400. 

Prac.  Act,  sec.  476.    En.  April  29,  1851. 

S  1095.  If  the  applicant  succeed,  he  may  have  damages, 
costs,  and  a  peremptory  mandate.  If  Judgment  be  given 
for  the  applicant,  he  may  recover  the  damages  which  he 
has  sustained,  as  found  by  the  Jury,  or  as  may  be  deter- 
mined by  the  court  or  referee,  upon  a  reference  to  be 
ordered,  together  with  costs;  and  for  such  damages  and 
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costs  an  execution  may  issue;  and  a  peremptory  mandate 
must  also  be  awarded  without  delay.    En.  March  11,  1872. 

Cal.Rep.Cit.  123,  152;  123.  163. 

Prac.  Act,  sec.  477.    En.  April  29,  1851. 
Cal.Rep.Cit.  123,  163. 

Costs:    Ante,  sees.  1021  et  seq. 

{  1096.  Service  of  the  writ.  The  writ  must  be  served  in 
the  same  manner  as  a  summons  in  a  civil  action,  except 
when  otherwise  expressly  directed  by  order  of  the  court. 
Service  upon  a  majority  of  the  members  of  any  board  or 
body,  is  service  upon  the  board  or  body,  whether  at  the 
time  of  the  service  the  board  or  body  was  in  sesgion  or  not. 
En.  March  11, 1872. 

Prac.  Act,  sec.  478.    En.  April  29,  1851. 
Service  of  summons:    Ante,  sees.  410  et  seq. 

§  10d7.  Penalty  for  disobedience  to  the  writ.  When  a 
peremptory  mandate  has  been  issued  and  directed  to  any 
inferior  tribunal,  corporation,  board,  or  person,  if  it  Appear 
to  the  court  that  any  member  of  such  tribunal,  corporation, 
or  board,  or  such  person  upon  whom  the  writ  has  been 
personally  served,  has,  without  just  excuse,  refused  or 
neglected  to  obey  the  same,  the  court  may,  upon  motion, 
impose  a  fine  not  exceeding  one  thousand  dollars.  In  case 
of  persistence  In  a  refusal  of  obedience,  the  court  may 
order  the  party  to  be  imprisoned  until  the  writ  is  obeyed, 
and  may  make  any  orders  necessary  and  proper  for  the 
complete  enforcement  of  the  writ  En.  March  11,  1872. 
Am'd.  1873-4,  346. 

Prac.  Act,  sec.  479.    En.  April  29,  1851. 

Contempt,  generally:    Post,  sees.  1209  et  seq. 
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CHAPTSR  m. 

WRIT    OF    PROHIBITION. 

1102.  Prohibition  deflneiL 

1103.  Whero  and  wben  iMU«d. 

1104.  Writ  may  be  alternative  or  peremptory.    Form  of. 
1106.  Certain  proYleions  of  the  precedmg  chapter  applicable. 

f  1102.  Prohibition  defined.  The  writ  of  prohibition  iB 
the  counterpart  of  the  writ  of  mandate.  It  arrests  the 
proceedings  of  any  tribunal,  corporation,  board,  or  person, 
whether  exercising  functions  judicial  or  ministerial,  when 
such  proceedings  are  without  or  in  excess  of  the  Jurisdic- 
tion of  such  tribunal,  corporation,  board,  or  person.  E^n. 
March  11,  1872.    Am'd.  1881,  20. 

Cal.Rep.Clt.     47,     82;     47,686;     68.292;     64,     88;     SL^§]i^^ 
57,  564  ;     58,  323 ;     59.  662 ;     66,     27  ;     68,  402 ;     68/100 ; 

84,  889;     92,  261;  110,    68;  122.  216;  126,  221. 

Mandate:    Ante,  sees.  1084  et  sea. 

{ 1108.  Where  and  when  issued.  It  may  be  issued  by 
any  court  except  police  or  Justices'  courts,  to  an  inferior 
tribunal  or  to  a  corporation,  board,  or  person,  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law.  It  is  issued  upon  affidavit,  on 
the  application  of  the  person  beneficially  interested.  En. 
March  11,  1872. 

Cal.Rep.Clt.     58,  824;     69,  668;     66,    27;     69,  108;     84,  889; 

85.  60 ;     90.  103 ;     92,  251 ;  108,  805 ;  110,    58 ;  122,  216 ; 
188,  865;  137,  109. 

Seal  necessary  to  a  writ:    Ante,  sec.  153. 

§  1104.  Writ  may  be  alternative  or  peremptory.  Form 
of*  The  writ  must  be  either  alternative  or  peremptory. 
The  alternative  writ  must  state  generally  the  allegation 
against  the  party  to  whom  it  is  directed,  and  command  such 
party  to  desist  or  refrain  from  further  proceedings  in  the 
action  or  matter  specified  therein,  until  the  further  order  of 
the  court  from  which  it  is  issued,  and  to  show  cause  before 
such  court,  at  a  specified  time  and  place,  why  such  party 
should  not  be  absolutely  restrained  from  any  further  pro- 
ceedings in  such  action  or  matter.  The  peremptory  writ 
must  be  in  a  similar  form,  except  that  the  words  requiring 

Code  ClT.  Proc— 86. 
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the  party  to  show  cause  why  he  should  not  be  absolutely 
restrained,  etc.,  must  be  omitted,  and  a  retiim  day  inserted. 
En.  March  11, 1872. 
Compare  sec.  1087. 

{ 1105.  Certain  provisions  of  the  preceding  chapter  a|>- 
plicable.  The  provisions  of  the  preceding  chapter,  except 
of  the  first  four  sections  thereof,  apply  to  this  proceeding. 
En.  March  11,  1872. 

Cal.Rep.Cit.  88,  267* 

CHAPTER  IV. 

WRITS     OF    RBVIBW,     MANDATB,     AND     PROHIBITION     MAT 
ISSUE    AND    BB    HEARD    AT    CHAMBERS. 

S  1108.    Writs  of  reyiew»  mandate,  and  prohibition  may  Isbim  and 

be  heard  at  chambers. 

{1108.  Writs  of  review,  mandate,  and  prohibition  may 
issue  and  be  heard  at  chambers.  Writs  of  review,  mandate, 
and  prohibition  issued  by  the  supreme  court,  or  by  a  supe- 
rior court,  may,  in  the  discretion  of  the  court  Issuing  the 
writ,  be  made  returnable  and  a  hearing  thereon  be  had  at 
any  time.    En.  March  11, 1872.    Am'd.  1873-4,  346;  1880,  74. 

Cal.Rep.Cit.  46,  243. 

Powers  of  judges  at  chambers:    Ante,  sees.  165,  166. 

CHAPTER  V. 

RULES  OF  PRACTICB  AND  APPEALS 

S  1109.     Certain  provisions  of  part  two  applicable. 
S  1110.     Same. 

f  1109.  Certain  provisions  of  part  two  appiioabie.  Ex- 
cept as  otherwise  provided  in  this  title,  the  proyisions  of 
part  two  of  this  code,  are  applicable  to,  and  constitute  the 
rules  of  practice  in  the  proceedings  mentioned  in  this  title. 
En.  March  11.  1872. 

CalJElep.Clt.  117,  6. 

See  ante,  sees.  307  et  seq. 

§  1110.  Same.  The  proyisions  of  part  two,  of  this  code, 
relative  to  new  trials  and  appeals,  except  in  so  far  as  they 
are  inconsistent  with  the  provisions  of  this  title,  apply  to 
the  proceedings  mentioned  in  this  title.   En.  March  11, 1872. 

See  ante,  sees.  656  et  seq.;  and  ante,  sees.  936  et  seq. 
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TITLE   IL 

OF    CONTBSTING    CBRTAIN    BLBOTIONS.  \. 

I  nil.  Who  may  contest,  and  grounds  of  oontsst 

I  1112.  Irregularity  and  Improper  conduct  of  Judges,  when  to  an- 
nul elections. 

I  1118.  When  not  to. 

I  1114.  Illegal  Totes,  when  not  to  vitiate  election. 

i  1116.  Proceedings  on  contest. 

I  1116.  Statement  of  cause  of  contest  in  illegal  Totlng. 

fi  1117.  Statement  of  cause  of  contest;  want  of  form  not  to  yitiate. 

f  1118.  Superior  Judge  to  hold  special  session  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses;  attendance  of,  how  enforced. 

1121.  Power  of  court.     Adjournment  of  court. 

1122.  Rules  to  gOTem  court  in  trial  of  contest. 

1123.  Court  may  declare  who  was  elected. 

1124.  Fees  of  officers  and  witnesses.     (Repealed.) 

1125.  Costs. 

1126.  Appeal.  ^ 

1127.  When  election  void  and  office  racant. 

Gen.  Clt.  to  TlUe-Cal.Rep.Cit.  126,  628. 

§  1111.  Who  may  contest,  and  grounds  of  contest.  Any 
elector  of  a  county,  city  and  county,  city,  or  of  any  political 
subdivision  of  either,  may  contest  the  right  of  any  person 
declared  elected  to  an  office  to  be  exercised  therein,  for 
any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  Judges,  or 
any  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested 
was  not*  at  the  time  of  the  election,  eligible  to  such  office. 

8.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  inspector.  Judge,  or  clerk  of  the  election, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procuring  his  election,  or  has  com- 
mitted any  other  offense  against  the  elective  franchise, 
defined  in  title  four,  part  one,  of  the  P^nal  Code. 

4.  On  account  of  Illegal  votes.  En.  March  11, 1872.  Am'd. 
1876-6,  100. 

CaUtep.Cit.     46,401;     46.408;  64,    95;     88,    71;     83,    74; 

87,  124;     S7,  125;  100,  201;  114.     96;  118,  400;  129,  327; 

184.  152;  136,  266;  138,  152.  Subd.  1  —  65,     59;     83,     78; 

111,  420.      Subd.  2-118,  895.  Subd.  4-104,  661;  127,    81; 

12S,284. 
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Malconduct  of  judges:    Post,  sees.  1112,  ill8. 

Legislature,  contesting  election  of  members  of:  Pol. 
Code,  sec.  273;  of  governor,  etc..  Id.:     Sec.  288. 

Office,  usurpation  of,  etc.:    Ante,  sees.  802  et  seq. 

Offense  against  elective  franchise:  Pen.  Code,  sees.  41 
et  seq. 

{1112.  irregularity  and  Improper  conduct  of  judges, 
when  to  annul  elections.  No  Irregularity  or  improper  con- 
duct in  the  proceedings  of  the  judges,  or  any  of  them,  Is 
such  malconduct  as  avoids  an  election,  unless  the  irregu- 
larity or  improper  conduct  is  such  as  to  procure  the  person 
whose  right  to  the  office  is  contested  to  be  declared 
elected,  when  he  had  not  received  the  highest  niunber  of 
legal  votes.    En.  March  11,  1872. 

Cal.Rep.Cit.  83.  78;  108,  111;  124,  18;  136,  402. 

§  1113.  When  not  to.  When  any  election  held  for  an 
office  exercised  in  and  for  a  county  is  contested  on  account 
of  any  malconduct  on  the  part  of  the  board  of  judges  of  any 
township  election,  or  any  member  thereof,  the  election 
cannot  be  annulled  and  set  aside  upon  any  proof  thereof, 
unless  the  rejection  of  the  vote  of  such  township  or  town* 
ships  would  change  the  result  as  to  such  office  in  the 
remaining  vote  of  the  county.    ESn.  March  11, 1872. 

§  1114.  illegal  votes,  when  not  to  vitiate  election.  Noth- 
ing In  the  fourth  ground  of  contest  specified  in  section 
eleven  hundred  and  eleven,  is  to  be  so  construed  as  to 
authorize  an  election  to  be  set  aside  on  account  of  illegal 
votes,  unless  it  appear  that  a  number  of  illegal  votes  has 
been  given  to  the  person  whose  right  to  the  office  is  con- 
tested, which,  if  taken  from  him,  would  reduce  the  number 
of  his  legal  votes  below  the  number  of  votes  given  to  some 
other  person  for  the  same  office,  after  deducting  therefrom 
the  illegal  votes  Which  may  be  shown  to  have  been  given 
to  such  other  person.    En.  March  11,  1872. 

Cal.Rep.Clt.  66.  286;  83,  73;  128.  284. 

§1115.  Proceedings  on  contest.  When  an  elector  con- 
tests the  right  of  any  person  declared  elected  to  such  office, 
he  must,  within  forty  days  after  the  return  day  of  the  elec- 
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tlon,  file  ifith  the  county  clerk  a  written  statement,  setting 
forth  specifically: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township,  as 
the  case  may  he,  in  whicdi  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested; 

3.  The  office; 

4.  The  particular  grounds  of  such  contest; 

— ^Which  statement  must  be  verified  by  the  affidavit  of 
the  contesting  party,  that  the  matters  and  things  therein 
contained  are  true.    En.  March  11,  1872. 

Ca1.Rep.Cit.     46.  403 ;     58,  207 ;     68,  208 ;     65,    59 ;  111,  130 ; 
121,  479. 

Statement  of  contestant:    Post,  sees.  1116,  1117. 

S1116.    Statement  of  cause  of  contest  In  illegal  voting. 

When  the  reception  of  illegal  votes  is  alleged  as  a  cause  of 

contest,  it  is  sufficient  to  state  generally  that  in  one  or 

more  specified  voting  precincts  illegal  votes  were  given  to 

the  person  whose  election  is  contested,  which,  if  taken  from 

him«  will  reduce  the  number  of  his  legal  votes  below  the 

number  of  legal  votes  given  to  some  other  person  for  the 

same  office;  but  no  testimony  can  be  received  of  any  illegal 

votes,  unless  the  party  contesting  such  election  deliver  to 

the  opposite  party,  at  least  three  days  before  such  trial,  a 

written  list  of  the  number  of  illegal  votes,  and  by  whom 

given,  which  he  intends  to  prove  on  such  trial;  and  no 

testimony  can  be  received  of  any  illegal  votes  except  such 

as  are  specified  in  such  list.    En.  March  11,  1872.    Am'd. 

1880,  74. 

Cal.Rep.Cit.     61,  516;     68,  211;  105,  182;  121,  534;  186,      4; 
136,  277. 

1 1117.  Statement  of  cause  of  contest;  want  of  form  not 
to  vitiate.  No  statement  of  the  grounds  of  contest  will  be 
rejected,  nor  the  proceedings  dismissed  by  any  court  for 
want  of  form*  if  the  grounds  of  contest  are  alleged  with 
such  certainty  as  will  advise  the  defendant  of  the  particular 
proceeding  or  cause  for  which  such  election  is  contested. 
Bn.  March  11, 1872. 

S  1118.  Superior  judge  to  hold  special  session  for  trial 
of  contest.     Upon  the  statement  being  filed,  the  county 
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clerk  most  Inform  the  superior  court  of  the  county  thereof, 
which  shall  thereupon  order  a  special  session  of  such  court 
to  be  held  at  the  court  room,  on  some  day  to  be  named  by 
it,  not  less  than  ten  nor  more  than  twenty  days  from  the 
date  of  such  order,  to  hear  and  determine  such  contested 
election.    En.  March  11, 1872.    Am'd.  1830,  75. 

Cal.Rep.Cit.  119,  614 ;  119,  616. 

§  1119.  Clerk  to  issue  citation  to  respondent.  The  clerk 
shall  thereupon  issue  a  citation  for  the  person,  whose  right 
to  the  office  is  contested,  to  appear  at  the  time  and  place 
specified  in  the  order,  which  citation  must  be  delivered  to 
the  sheriff,  and  served  either  upon  the  party  in  person,  or, 
if  he  cannot  be  found,  by  leaving  a  copy  thereof, at  the 
house  where  he  last  resided,  at  least  five  days  before  the 
time  so  specified.    En.  March  11, 1872.  Am'd.  1880,  76. 

§  1120.  Witnesses;  attendance  of,  how  enforced.  The 
derk  must  issue  subpoenas  for  witnesses  at  the  request  of 
either  party,  which  must  be  served  as  other  subpoanas;  and 
the  superior  court  shall  have  full  power  to  issue  attach* 
ments  to  compel  the  attendance  of  witnesses  who  have  been 
subpoenaed  to  attend.    En.  March  11,  1872.    Am'd.  1880,  75» 

Subpoenas,  issuance,  service,  etc.:  Post,  sees.  1985-1987; 
also  see  post,  sees.  1988-1990;  disobedience,  penalty,  etc: 
Post,  sees.  1991-1992. 

Compelling  attendance  of  witnesses:  Post,  sees.  1993 
et  seq. 

§  1121.  Power  of  court.  Adjournment  of  court.  The 
court  must  meet  at  the  time  and  place  designated,  to  de- 
termine such  contested  election,  and  shall  have  all  the 
powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any 
time  not  exceeding  twenty  days,  for  good  cause  shown  by 
either  party  upon  affidavit,  at  the  costs  of  the  party  apply* 
ing  for  such  continuance.    En.  March  11,  1872. 

CaLRep.Clt  119,  614;  119,  617. 

$  1122.  Rules  to  govern  court  In  trial  of  contest.  The 
court  must  be  governed,  in  the  trial  and  determination  of 
such  contested  election,  by  the  rules  of  law  and  evidence 
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foyeming  the  determination  of  questions  of  law  and  fact, 
80  far  as  the  same  may  be  applicable;  and  may  dismiss  the 
proceedings  if  the  statement  of  the  cause  or  causes  of  the 
contest  is  [in]  sufficient,  or  for  want  of  prosecution.  After 
hearing  the  proofs  and  allegations  of  the  parties,  the  court 
must  pronounce  Judgment  in  the  premises,  either  coiiflnn- 
ing  or  annulling  and  setting  aside  such  election.  En.  March 
11, 1872. 

CAlJlv.Cit.  66,  286;  121,  479. 

1 1123.  Court  may  declare  who  was  elected.  If  in^any 
such  case  it  appears  that  another  person  than  the  one  re- 
turned has  the  highest  number  of  legal  votes,  the  court 
must  declare  such  person  elected.    En.  March  11,  1872. 

CAl.Rep.Oit.  128,  284. 

S11.24.  Fees  of  officers  and  witnesses.  (Repealed.)  En. 
March  11,  1872.     Rep.  1880,  76. 

§  1125.  Costs.  If  the  proceedings  are  dismissed  for  in- 
sufficiency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed.  Judgment  must  be  rendered  against 
the  party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 
annulled  and  set  aside,  Judgment  for  costs  must  be  ren- 
dered against  the  party  whose  election  was  contested,  in 
favor  of  the  party  contesting  the  same.  Primarily,  each 
party  is  liable  for  the  costs  created  by  himself,  to  the 
officers  and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    En.  March  11, 1872.    Am'd.  1880,  75. 

Cal.Rep.Cit.  65,  286;  127.  38. 

Costs,  in  special  proceedings:  Ante,  sees.  1022,  subd.  4, 
1024;  generally:    Ante,  sees.  1021  et  seq. 

S  1126.  Appeal.  Either  party,  aggrieved  by  the  Judg- 
ment of  the  court,  may  appeal  therefrom  to  the  supreme 
court,  as  in  other  cases  of  appeal  thereto  from  the  superior 
court    En.  March  11, 1872.    Am'd.  1880,  76. 

Cal.Rep.Clt.  79,  483;  114,  88;  126,  628. 

Appeals  to  supreme  court:  Ante,  sec.  963;  appeals* 
generally:  Ante,  sees.  936  et  seq. 
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S  1127.  When  election  void  and  ofRce  vacant.  Whenever 
an  election  is  annulled  or  set  aside  by  the  Judgment  of  the 
superior  court,  and  no  appeal  has  been  taken  within  ten 
days  thereafter,  the  commission,  if  any  has  issued,  is  void, 
and  the  office  vacant    En.  March  11,  1872.    Am'd.  1880,  76. 

CaURep.Clt  111,  420;  114,     96;  128,  827;  134,  152..   Subd.  1~ 
111,  420. 
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OF   SUMMARY   PROCEEDINGS. 

Chapter  I.    Confession     of    Judgment    Without    Action, 

fi§  1132-1135. 

II.  Submitting    a    Controversy    Without    Action, 

§S  1138-1140. 

III.  Discharge  of  Persons  Imprisoned  on  Civil  Pro- 

cess, §§  1143-1154. 

IV.  Summary  Proceedings  for  Obtaining  Posses- 

sion  of  Real   Property   in   Certain   Cases, 
S§  1159-1179. 

CHAPTER  L 

CONFESSION    OP    JUDOMBNT    MriTHOOT    ACTION. 

§  1132.     Judgment  may  be  confessed  for  debt  due  or  contingent  lia- 
bility. 
S  1133.     Statement  in  writing  and  form  thereof. 
i  1134.     Filing  statement  and  entering  judgment 
S  1135.     How,  in  Justices'  courts. 

§  1132.  Judgment  may  be  confessed  for  debt  due  or  con- 
tingent  liability.  A  Judgment  by  confession  may  be  entered 
without  action,  either  for  money  due  or  to  become  due,  or 
to  secure  any  person  against  contingent  liability  on  behalf 
of  the  defendant,  or  both,  in  the  manner  prescribed  by  this 
chapter.  Such  Judgment  may  be  entered  in  any  court  hav- 
ing Jurisdiction  for  like  amounts.    En.  March  11,  1872. 

CaI.Rep.Cit.  134,  672. 

Prac.  Act,  sec.  374.    En.  April  29,  1851. 
Cal.Rep.Cit.  18,  631. 

Judgment  by  confesBion,  in  Justice's  court:  Bees.  112, 
subd.  6,  114,  889,  ante,  1135,  post. 
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f  1133.  Statement  In  writing  and  form  thereof.  A  state- 
ment In  writing  must  be  made,  signed  by  the  defendant, 
and  verifled  by  his  oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  Judgment  for  a  specified 
sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  Justly  due,  or  to  become 
due; 

8.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts 
constituting  the  liability,  and  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same.    £2n.  March  11,  1872. 

Prac.  Act,  sec.  375.    En.  April  29,  1851. 

Cal.Rep.Cit.  18.  581. 

f  1134.  Piling  statement  and  entering  Judgment.  The 
statement  must  be  filed  with'  the  clerk  of  the  court  in  which 
the  judgment  Is  to  be  entered,  who  must  indorse  upon  it, 
and  enter  in  the  Judgment  book,  a  Judgment  of  such  court 
for  the  amount  confessed,  with  ten  dollars  costs.  The 
statement  and  affidavit,  with  the  Judgment  indorsed,  there- 
upon becomes  the  Judgment  roll.    En.  March  11,  1872. 

Prac.  Act,  sec.  876.    Bn.  April  29,  1851. 

CalJlep.Cit.  18,  681. 

§1135.  How,  in  Justices'  courts.  In  a  Justice's  court, 
where  the  court  has  authority  to  enter  the  Judgment,  the 
statement  may  be  filed  with  the  Justice,  who  must  there- 
upon enter  In  his  docket  a  Judgment  of  his  court  for  the 
amount  confessed,  with  three  dollars  costs.  If  a  transcript 
of  such  Judgment  be  filed  with  the  county  clerk,  a  copy  of 
the  statement  must  be  filed  with  it    En.  March  11, 1872. 

Justice's  court:    Ante,  sees.  112,  subd.  6, 114,  889. 
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CHAPTER  IL 

SUBMITTING    A    CONTROVERSY   WITHOUT    ACTION. 

f  1138.     Controversy,  how  submitted  without  action. 

S  1139.     Judgment  on,  as  In  other  cases,  but  without  costs  prior  to 

notice  of  trial. 
S  1140.     Judgment  may   be   enforced  or   appealed  from   as   in   an 

action. 

1 1138.  Controversy,  how  submitted  without  action. 
Parties  to  a  question  in  dilEerence,  which  might  be  the  sub- 
ject of  a  civil  action,  may,  without  action,  agree  upon  a 
case  containing  the  facts  upon  which  the  controversy  de- 
pends, and  present  a  submission  of  the  same  to  any  court 
which  would  have  Jurisdiction,  if  an  action  had  been 
brought;  but  it  must  appear,  by  affidavit,  that  the  contro- 
versy Is  real,  and  the  proceedings  in  good  faith,  to  deter- 
mine the  rights  of  the  parties.  The  court  must  thereupon 
hear  and  determine  the  case,  and  render  Judgment  thereon, 
as  if  an  action  were  depending.    Bn.  March  11, 1872. 


Cal.Rep.Cit.     68,  285 

95,  334;     99,  148 

109,  897;  109,  577 

121,  562 ;  131,  411 


72,  134 ;     72.  144 ;     77,  513 ;     88,  408 ; 

99,  556 :  102,  139  ;  104,  517  ;  107,  465 ; 
111,  425;  111,  427;  116,  21;  118,  40; 
135,  513;  136,     64. 


Prac.  Act,  sec.  377.    En.  April  29,  1851. 
Cal.Rep.Clt.  20,  73 ;  20,  680. 

f  1139.  Judgment  on,  as  in  other  cases,  but  without  costs 
prior  to  notice  of  trial.  Judgment  must  be  entered  in  the 
Judgment  book  as  in  other  cases,  but  without  costs  for  any 
proceeding  prior  to  the  trial.  The  case,  the  submission, 
and  a  copy  of  the  Judgment,  constitute  the  Judgment  rolL 
En.  March  11,  1872. 

Cal.Rep.Cit  136,  513. 

Prac.  Act,  sec.  378.    En.  April  29,  1851. 
Judgment  roll:  Ante,  sec.  670. 

1 1140.  Judgment  may  be  enforced  or  appealed  from  as 
In  an  action.  The  Judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  been  rendered  in  an  action,  and 
is  in  the  same  manner  subject  to  appeal.  En.  March  11, 
1872. 

Cal.Rep.Clt.  68,  285;  88,  408;  185,  518. 
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Prac.  Act,  sec.  379.    Bn.  April  29,  1851. 
Bnfbrcement  of  Judgment:    Ante,  sec.  6S4. 
Appeals:    Ante,  sees.  986  et  seq. 


CHAPTER  IIL 

DISCHAROB   OF    PBRSONS    IMPRISONED   ON   OIVIL   PR0CB8S. 

i  1148.  Peraons  confined  may  tM  discharged. 

I  1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  Examination  before  Judge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  discharged,  prisoner  may  again  apply,  when. 

1151.  Discharge  final. 

1152.  Judgment  remains  In  force. 
1163.  Plaintiff  may  order  discharge  of  the  prisoner,  who  shall 

not  thereafter  be  liable  to  imprisonment  for  the  same 
cause  of  action. 
S  1154.     PlamtAfC  to  advance  funds  for  support  of  prisoner. 

§  1143.  Persons  confined  may  be  discharged.  Any  per- 
son confined  in  jail  on  an  execution  issued  on  a  judgment 
rendered  in  a  civil  action,  must  be  discharged  therefrom 
upon  the  conditions  in  this  chapter  specified.  En.  March 
11.  1872. 

Cal.Rep.Clt  75,  681;  75,  582;  79,  216. 

1 1144.  Notice  of  application.  Such  person  must  cause 
a  notice  in  writing  to  be  given  to  the  plaintiff,  his  agent,  or 
attorney,  that  at  a  certain  time  and  place  he  will  apply  to 
a  judge  of  the  superior  court  of  the  county  in  which  such 
person  may  be  confined  for  the  purpose  of  obtaining  a  dis- 
charge from  his  imprisonment  En.  March  11,  1872.  Am'd. 
1880,  114.  ■ 

Notices:    Ante,  sees.  1010  et  seq. 

1 1146.  Service  of  notice.  Such  notice  must  be  served 
npon  the  plaintiff,  his  agent  or  attorney,  one  day  at  least 
before  the  hearing  of  the  application.    En.  March  11,  1872. 

Service  of  notice:    Ante,  sec.  1016. 

1 1146.  Examination  before  judge.  At  the  time  and  place 
specified  in  the  notice,  such  person  muiit  be  taken  before 
Bueh  judge,  who  must  examine  him  under  oath  concerning 
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his  estate  and  property  and  effects,  and  the  disposal  there- 
of, and  his  ability  to  pay  the  Judgment  for  which  he  la  oom- 
mltted;  and  such  Judge  may  also  hear  any  other  legal  and 
pertinent  evidence  that  may  be  produced  by  the  debtor  or 
the  creditor.    En.  March  11,  1872. 

§  1147.  Interrogatories  may  be  in  writing.  The  plaintllT 
in  the  action  may,  upon  such  examination,  propose  to  the 
prisoner  any  interrogatories  pertinent  to  the  inquiry,  and 
they  must,  if  required  by  him,  be  proposed  and  answered  in 
writing,  and  the  answer  must  be  signed  and  sworn  to  by 
the  prisoner.    En.  March  11, 1872. 

§1148.  Oath  to  be  administered.  If,  upon  the  ezaminar 
tion,  the  Judge  is  satisfied  that  the  prisoner  is  entitled  to 
his  discharge,  he  must  administer  to  him  the  following 

oath,  to-wit:    "  I, ,  do  solemnly  swear  that  I  have 

not  any  estate,  real  or  personal,  to  the  amount  of  titty 
dollars,  except  such  as  is  by  law  exempted  from  being  taken 
in  execution;  and  that  I  have  not  any  other  estate  now  con- 
veyed or  concealed,  or  in  any  way  disposed  of,  with  design 
to  secure  the  same  to  my  use,  or  to  hinder,  delay,  or  defraud 
my  creditors,  so  help  me  God."    En.  March  11,  1872. 

Cal.Rep.Clt  96,  284. 

$  1149.  Order  of  discharge.  After  administering  the 
oath,  the  judge  must  issue  an  order  that  the  prisoner  be 
discharged  from  custody,  and  the  officer,  upon  the  service 
of  such  order,  must  discharge  the  prisoner  forthwith,  if  he 
be  imprisoned  for  no  other  cause.    En.  March  11»  1872. 

§  1150.  If  not  discharged,  prisoner  may  again  apply, 
when.  If  such  Judge  does  not  discharge  the  prisoner,  he 
may  apply  for  his  discharge  at  the  end  of  every  succeeding 
ten  days,  in  the  same  manner  as  above  provided,  and  the 
same  proceedings  must  thereupon  be  had.  Bn.  March  11» 
1872. 

S1161.  Discharge  final.  The  prisoner,  after  being  ao 
discharged,  is  forever  exempted  from  arrest  or  imprison* 
ment  for  the  same  debt,  unless  he  be  convicted  of  having 
willfully  sworn  falsely  upon  his  examination  before  the 
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Judge,  or  in  taking  the  oath  before  prescribed.    En.  March 
11,  1872. 

Oal.Rep.Cit.  96,  284. 

S 1162.  Judgment  remains  in  force.  The  Judgment 
against  any  prisoner  who  is  discharged  remains  in  full  force 
against  any  estate  which  may  then  or  at  any  time  after- 
ward belong  to  him,  and  the  plaintilf  may  take  out  a  new 
execution  against  the  goods  and  estate  of  the  prisoner,  in 
like  manner  as  if  he  had  never  been  committed.  £n.  March 
11, 1872. 

§1153.  Plaintiff  may  order  discharge  of  the  prisoner, 
who  shall  not  thereafter  be  liable  to  Imprisonment  for  the 
same  cause  of  action.  The  plaintiff  in  the  action  may  at 
any  time  order  the  prisoner  to  be  discharged,  and  he  is 
not  thereafter  liable  to  imprisonment  for  the  same  cause 
of  action.    En.  March  11,  1872. 

S 1154.  Plaintiff  to  advance  funds  for  support  of 
prisoner.  Whenever  a  person  is  committed  to  Jail  on 
an  execution  issued  on  a  Judgment  recovered  in  a 
dvil  action,  the  creditor,  his  agent  or  attorney,  must  ad- 
vance to  the  Jailer,  on  such  commitment,  sufficient  money 
for  the  support  of  the  prisoner  for  one  week,  and  must 
make  the  like  advance  for  every  successive  week  of  his 
imprisonment;  and  in  case  of  failure  te  do  so,  the  Jailer 
must  forthwith  discharge  such  prisoner  from  custody,  and 
such  discharge  has  the  same  effect  as  if  made  by  order  of 
the  creditor.    En.  March  11, 1872. 

Cal.Rep.Cit  60,  807. 
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CHAPTER  nr. 

SUMMARY    PROCBBDINGS    FOR    OBTAINING    P0S8BS8I0N    OF 
REAL    PROPERTY    IN    CERTAIN    CASB8. 

S  1159.  Forcible  entry  defliie<L 

I  1160.  Forcible  detainer  defined. 

1161.  Unlawful  detained  defined. 

1162.  Service  of  notice. 

1163.  Jurisdiction  of  superior  courts. 

1164.  Parties  defendant. 
1166.  Parties  generally. 

1166.  Complaint.     When  summons  must  be  issued. 

1167.  Summons,  form  and  service  of. 

1165.  Arrest. 

i  1169.  Judgment  by  default. 

!1170.  Defendant  may  appear,  eto. 

1171.  Trial  by  Jury. 

1172.  Showing  required  of  plaintiff  In  forcible  entry  or  detainer. 
Of  defendant. 

f  1178.  Complaint  must  be  amended  In  certain  cases. 

1174.  Verdict  and  judgment. 

1176.  Verification  of  complaint  and  answer. 

1176.  Bffect  of  an  appeal  upon  the  Judgment. 

8  1177.  Rules  of  practice. 

I  1178.  Appeals,  how  taken,  etc 

I  1179.  Relief  against  forfeiture  of  lease. 

S  1159.  Forcible  entry  defined.  Every  person  is  guilty 
of  a  forcible  entry  who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  ter- 
ror, enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduct,  the  party 
in  possesBion.    En.  March  11,  1872. 

Cal.Rep.Cit.     49,273;     63,674;     60,674;     62,    68;     69.668; 
71,  133;     76,  183;     83,  100;  107,  801;  186,  661;  188,  420. 

Proof  required:    Post,  sec.  1172. 

Parties  defendant:    Post,  sees.  1164, 1166. 

S  1160.  Forcible  detainer  defined.  Kverj  person  is  guilty 
of  a  forcible  detainer  who  either: 

1.  By  force,  or  by  menaces  and  threats  of  Tlolence,  un- 
lawfully holds  and  keeps  the  possession  of  any  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or  other- 
wise; or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  tha 
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occupant  of  any  lands,  anlawfuUy  enters  upon  real  property, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  five  days  refuses  to  surrender  the  same  to 
such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of 
this  subdivision.  Is  one  who  within  five  days  preceding 
such  unlawful  entry,  was  In  the  peaceable  and  tmdlsturbed 
possession  of  such  lands.    En.  March  11, 1872. 

Cal.R6p.Cit.  60,  817;  51,  648;  58.  674;  60»  674;  76,  627; 
77,  256;  83.  97;  107,  801;  137,  605;  138,  420.  Subd.  2— 
61,  638;     76,  138;     88,  100;  114,  846;  114,  847. 

S 1161.  Unlawful  detainer  defined.  A  tenant  of  real 
property,  for  a  term  less  than  life.  Is  guilty  of  unlawful 
detainer: 

1.  When  he  continues  In  possession.  In  person  or  by 
subtenant,  of  the  property,  or  any  part  thereof,  after  the 
expiration  of  the  term  for  which  It  Is  let  to  him,  without  the 
permission  of  his  landlord,  or  the  successor  In  estate  of 
his  landlord.  If  any  there  be;  but  In  case  of  a  tenancy  at 
will.  It  must  first  be  terminated  by  notice,  as  prescribed  In 
the  Civil  Code. 

2.  Where  he  continues  in  possession.  In  person  or  by 
subtenant,  without  permission  of  his  landlord,  or  the  suc- 
cessor In  estate  of  his  landlord.  If  any  there  be,  after  default 
In  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  property  Is  held,  and  three  days'  notice. 
In  writing,  requiring  Its  payment,  stating  the  amount  which 
Is  due,  or  possession  of  the  property,  shall  have  been  served 
upon  him,  and  If  there  be  a  subtenant  In  actual  occupation 
of  the  premises,  also  upon  such  subtenant  Such  notice 
may  be  served  at  any  time  within  one  year  after  the  rent 
becomes  due.  In  all  cases  of  tenancy  upon  agricultural 
lands,-  where  the  tenant  has  held  over  and  retained  posses- 
sion for  more  than  sixty  days  after  the  expiration  of  his 
term  without  any  demand  of  possession  or  notice  to  quit 
by  the  landlord,  or  the  successor  In  estate  of  his  landlord, 
If  any  there  be,  he  shall  be  deemed  to  be  holding  by  per- 
mission of  the  landlord,  or  the  successor  in  estate  of 
his  landlord.  If  any  there  be,  and  shall  be  entitled 
to  hold  under  the  terms  of  the  lease  for  another  full 
year,  and  shall  not  be  guilty  of.  an  unlawful  detainer 
during  said  year,  and  such  holding  over  for  the  period 
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aforesaid  aball  be  taken  and  construed  as  a  consent  on  the 
part  of  a  tenant  to  hold  for  another  year. 

8.  When  he  continues  in  possessionp  in  person  or  by  sub- 
tenant, after  a  neglect  or  failure  to  perform  other  condi- 
tions or  covenants  of  the  lease  or  agreement  under  whicli 
the  property  is  held,  including  any  covenant  not  to  assign 
or  sublet,  than  the  one  for  the  payment  of  rent,  and  three 
days'  notice,  in  writing,  requiring  the  performance  of  sucli 
conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him,  and  if  there  be  a  sub- 
tenant in  actual  occupation  of  the  premises,  also  upon  sucb 
subtenant.  Within  three  days  after  the  service  of  tbe 
notice,  the  tenant,  or  any  subtenant  in  actual  occupation  of 
the  premises,  or  any  mortgagee  of  the  term,  or  other  per- 
son interested  in  its  continuance,  may  perform  the  condi- 
tions or  covenants  of  the  lease  or  pay  the  stipulated  rent, 
as  the  case  may  be,  and  thereby  save  the  lease  from  for- 
feiture. A  tenant  may  take  proceedings,  similar  to  those 
prescribed  in  this  chapter,  to  obtain  possession  of  the 
premises  let  to  an  under-tenant,  in  case  of  his  unlawful 
detention  of  the  /premises  underlet  to  him. 

4.  Any  tenant  or  subtenant  assigning  or  subletting  or 
committing  waste  upon  the  demised  premises,  contrary  to 
the  covenants  of  his  lease,  thereby  terminates  the  lease,  and 
the  landlord,  or  his  successor  in  estate,  shall,  upon  service 
of  three  days'  notice  to  quit,  upon  the  person  or  persons  in 
possession,  be  entitled  to  restitution  of  possession  of  sucb 
demised  premises  under  the  provisions  of  this  act  EIn. 
March  11,  1872.    Am'd.  1873-4.  346;  1875-6.  101;  1877-8,  104. 

On  the  same  day  that  the  foregoing  amendment  of  sec- 
tion 1161  was  approved,  another  amendment  of  the  same 
section  was  approved,  as  follows: 

fi  1161.  Unlawful  detainer  defined.  A  tenant  of  real 
property,  for  a  term  less  than  life,  is  guilty  of  an  unlawful 
detainer: 

1.  When  he  continues  in  possession,  in  person  or  by  sub- 
tenant, of  the  property,  or  any  part  thereof,  after  the  expi- 
ration of  the  term  for  which  It  is  let  to  him.  without  permia- 
alon  of  his  landlord;  but  in  case  of  tenancy  at  will,  it  must 
first  be  terminated  by  notice,  as  prescribed  in  the  dvfl 
Code. 


487  SUMMARY    PROCBBDINGS.  i  11«X 

2.  Where  he  continues  In  posflession,  In  person  or  by 
subtenants,  without  permissioti  of  his  landlord,  after  de- 
fault in  the  payment  of  rent,  pursuant  to  the  lease  or 
agreement  under  which  the  property  is  held,  and  three 
days'  notice,  in  writing,  requiring  its  payment,  stating  the 
amount  which  is  due,  or  possession  of  the  property,  shall 
have  been  served  upon  him;  and  if  there  be  a  subtenant  in 
actual  occupation  of  the  premises,  also  upon  such  subten- 
ant Such  notice  may  be  served  at  any  time  within  one 
year  after  the  rent  becomes  due.  In  all  cases  of  tenancy 
u];>on  agricultural  lands,  where  the  tenant  has  held  over 
and  retained  possession  for  more  than  sixty  days  after 
the  expiration  of  his  term,  without  any  demand  of  posses- 
sion or  notice  to  quit  by  the  landlord,  he  shall  be  deemed  to 
be  holding  by  permission  of  the  landlord,  and  shall  be 
entitled  to  hold,  under  the  terms  of  the  lease,  for  another 
foil  year,  and  shall  not  be  guilty  of  an  unlawful  detainer 
during  said  year,  and  such  holding  over  for  the  period 
aforesaid  shall  be  taken  and  construed  as  a  consent,  on 
the  part  of  a  tenant,  to  hold  for  another  year. 

8.  When  he  continues  in  possession,  in  person  or  by  sub- 
tenants, after  a  neglect  or  a  failure  to  perform  other  condi- 
tions or  covenants  of  the  lease  or  agreement  under  which 
the  property  is  held,  than  the  one  for  the  payment  of  rent, 
and  three  days'  notice,  in  writing,  requiring  the  perform- 
ance of  such  conditions  or  covenants,  or  the  possession  of 
tbe  property,  shall  have  been  served  upon  him;  and  if 
there  be  a  subtenant  In  actual  occupation  of  the  premises, 
also  upon  such  subtenant  Within  three  days  after  the  ser* 
vice  of  the  notice,  the  tenant  or  any  subtenant  in  actual 
oocnpation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  Interested  in  the  continuance,  may  perfbrm 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stipu- 
lated rent,  as  the  case  may  be,  and  thereby  save  the  lease 
from  forfeiture;  provided,  if  the  covenants  and  conditions 
of  lease,  violated  by  the  lessee,  cannot  afterward  be  per- 
formed, then  no  notice,  as  last  prescribed  herein,  need  be 
given  to  said  lessee  or  his  subtenant  demanding  the  per- 
formance of  the  violated  covenant  or  conditions  of  the 
lease.  A  tenant  may  take  proceedings  similar  to  those 
prescribed  in  this  chapter  to  obtain  possession  of  the 
premises  let  to  an  under-tenant,  In  case  of  his  unlawful 
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detention  of  the  premises  underlet  to  him.    Bn.  ICarch.  Xt, 

1872.     Am'd.  1873-4,  846;   1876-6,  101;   1877-8,  106. 

CalJtep.Cft.  62,472;  56,130;  63.  49;  63,  52;  68.  69; 
66,  446 :  66.  447 ;  68,  606 ;  71.  636 ;  79,  442 ;  84,  422  ; 
91,  697;  98.  425;  132,  136;  137,  605;  138.  78;  138.  284. 
Subd.  1  —  79.  442;  106;  221.  Subd.  2  — 60«  874;  107,  1X2. 
Subd.  8  —  63,    69. 

S  1162.  Service  of  notice.  The  notices  required  by  tlie 
preceding  section  may  be  served  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place,  and 
sending  a  copy  through  the  mall  addressed  to  the  tenant  at 
his  placfe  of  residence;  or, 

8.  If  such  place  of  residence  and  business  cannot   be 

ascertained,  or  a  person  of  suitable  age  or  discretion  there 

cannot  be  found,  then  by  afllxing  a  copy  in  a  conspicuous 

place  on  the  property,  and  also  delivering  a  copy  to  a  per> 

son  there  residing,  if  such  person  can  be  found;  and  also 

sending  a  copy  through  the  mail  addressed  to  the  tenant  at 

the  place  where  the  property  is  situated.    Service  upon  a 

subtenant  may  be  made  in  the  same  manner.    En.  Mardi 

11,  1872.    Am'd.  1873-4,  847. 

Cal.Rep.Cit.     66.129;     63,    62;     68,611;     66,447;     70.449; 
106,    19;  126.  617. 

S 1163.  Jurisdiction  of  superior  courts.  The  superior 
court  of  the  county  in  which  the  property,  or  some  part  of 
it,  is  situated,  shall  have  jurisdiction  of  proceedings  under 
this  chapter;  provided,  that  justices'  courts,  within  their 
respective  townships,  or  cities,  or  cities  and  counties  shall 
have  concurrent  jurisdiction  with  the  superior  courts  in 
cases  of  forcible  entry  and  detainer,  when  the  rental  value 
does  not  exceed  twenty-five  dollars  per  month,  and  when 
the  whole  amount  of  damages  claimed  does  not  exceed  two 
hundred  dollars.    En.  March  11, 1872.    Am'd.  1880,  8. 

Gal.Rep.Cit  180,  98;  180,  99. 

Concurrent  jurisdiction  of  justices'  court:  Ante,  sec  IIS, 
subd.  1. 

S  1164.  Parties  defendant.  No  person  other  than  the 
tenant  of  the  premises  and  subtenant,  if  there  be  one^  in 
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the  actual  occupation  of  the  premises  when  the  complaint 
is  filed,  need  be  made  parties  defendant  in  the  proceeding, 
nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  non- 
suited for  the  nonjoinder  of  any  person  who  might  have 
been  made  party  defendant,  but  when  it  appears  that  any 
of  the  parties  served  with  process,  or  appearing  in  the  pro- 
ceeding, are  guilty  of  the  oftense  charged,  judgment  must 
be  rendered  against  him.  In  case  a  defendant  has  become 
a  subtenant  of  the  premises  in  controversy,  after  the  ser- 
vice of  the  notice  provided  for  by  part  two  of  section  eleven 
bundred  and  sixty-one  of  this  code,  upon  the  tenant  of  the 
premises,  the  fact  that  such  notice  was  not  served  on  each 
subtenant  shall  constitute  no  defense  to  the  action.  In  case 
a  married  woman  be  a  tenant,  or  a  subtenant,  her  coverture 
shall  constitute  no  defense;  but  in  case  her  husband  be 
not  Joined,  or  unless  she  be  doing  business  as  a  sole  trader, 
an  execution  issued  upon  a  personal  Judgment  against  her 
can  only  be  enforced  against  property  on  the  premises  at 
the  commencement  of  the  action.  All  persons  who  enter 
the  premises  imder  the  tenant,  after  the  commencement  of 
the  suit,  shall  be  bound  by  the  Judgment,  the  same  as  if 
be  or  they  had  been  made  party  to  the  action.  En.  March 
11,  1872.  Am'd.  1873-4,  348;  1885,  129. 
Cal.Rep.Cit.  122.  437. 

Parties  plaintiff,  and  generally:    Post,  sec.  1166. 

§  1165.  Parties  generally.  Except  as  provided  in  the 
preceding  section  tne  provisions  of  part  two  of  this  code, 
relating  to  parties  to  civil  actions,  are  applicable  to  this 
proceeding.    En.  March  11, 1872. 

See  sees.  367  et  seq.,  ante. 

Parties  defendant:     Sec.  1164. 

S  1166.  Complaint.  When  summons  must  be  Issued.  The 
plaintiff,  in  his  complaint,  which  shall  be  in  writing,  must 
set  forth  the  facts  on  which  he  seeks  to  recover,  and  de- 
scribe the  premises  with  reasonable  certainty,  and  may  set 
forth  therein  any  circumstances  of  fraud,  force,  or  violence 
which  may  have  accompanied  the  alleged  forcible  entry  or 
forcible  or  unlawful  detainer  and  claim  damages  therefor. 
In  case  the  unlawful  detainer  charged  be  after  aefault  In 
the  payment  of  rent,  the  complaint  must  state  the  amount 
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of  such  rent.  Upon  filing  the  complaint,  a  Bummona  must 
be  issued  thereon  as  In  other  cases,  returnable  at  a  day 
designated  therein,  which  shall  not  be  less  than  tliree 
days,  nor  more  than  twelve  days  from  its  date,  except  in 
cases  when  the  publication  of  the  summons  is  necessary, 
in  which  case  the  court  or  a  Judge  or  justice  thereof,  may 
order  that  the  summons  be  made  returnable  at  such  time, 
as  may  be  deemed  proper,  and  the  summons  shall  q^ecity 
the  return  day  so  fixed.  Bn.  March  11, 1872.  Am'd.  1S73-4. 
848;  1877-8,  107;  1880,  8. 

Complaint,  generally:    Sec.  426,  ante. 
Damages:     Sec.  1174. 
Amendment:    Ante,  sees.  472,  478. 
Verification:    Sees.  446,  ante,  1175,  post. 
Parties:    Ante,  sees.  1164,  1165. 

S  1167.  Summons,  form  and  service  of.  The  summons 
must  state  the  parties  to  the  proceeding,  the  court  in  wUch 
the  same  is  brought,  the  nature  of  the  action,  in  oonclae 
terms,  and  the  relief  sought,  and  also  the  return  day,  and 
must  notify  the  defendant  to  appear  and  answer  within  tbB 
time  designated,  or  that  the  relief  sought  will  be  taken 
against  him.  The  summons  must  be  directed  to  ine  defend- 
ant, and  be  served  at  least  two  days  before  the  return  day 
designated  therein,  and  must  be  served  and  returned  in  the 
same  manner  as  summons  in  civil  actions  is  served  and 
returned.  Upon  the  retutn  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  for  any  reason,  been 
served,  or  not  served  in  time,  the  plaintifC  may  have  a  new 
summons  issued,  the  same  as  if  no  previous  siunmons  had 
been  issued.  En.  March  11,  1872.  Am'd.  1873-4,  S49; 
1880,  8. 

Cal.Rep.Cit.  49,  273. 

Service  of  summons.  In  civil  action:     Sees.  406  et  seq. 

fi1168.  Arrest.  If  the  complaint  presented  establishes, 
to  the  satisfaction  of  the  judge  or  justice,  fraud,  force,  or 
violence,  !n  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant.    En.  March  11, 1872.    Am'd.  1880,  9. 

Cal.Rep.Clt.  92,  871. 

Arrest,  generally:    Ante,  sees.  478  et  seq. 
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S  1169.  Judgment  by  default.  If,  at  the  time  appointed, 
the  defendant  do  not  appear  and  defend,  the  court  must 
enter  his  default,  and  render  judgment  In  favor  of  the 
plaintiff,  as  prayed  for  in  the  complaint.  En.  March  11, 
1872. 

Judgment  by  default,  generally:    Ante,  sec.  585. 

S  1170.  Defendant  may  appear,  etc.  On  or  before  the 
day  fixed  for  his  appearance,  the  defendant  may  appear  and 
answer  or  demur.    En.  March  11, 1872. 

Appearance,  generally:    Ante,  sec.  1014. 
Answer — Scope  of:     Post,  sec.  1172;  verification:     Post, 
sec  1176;  generally:    Ante,  sec.  437. 

§1171.  Trial  by  Jury.  Whenever  an  issue  of  fact  is 
presented  by  the  pleadings,  it  must  be  tried  by  a  jury, 
unless  such  jury  be  waived  as  in  other  cases.  The  jury 
shall  be  formed  in  the  same  manner  as  other  trial  juries 
in  the  court  In  which  the  action  is  pending.  En.  March  11, 
1872.    Am'd.  1873-4,  349;  1880,  9. 

Trial  by  jury:  Ante,  sees.  600-628;  issue  of  fact:  Ante, 
sees.  590  et  seq.;  waiver:  Ante,  sec.  631.  Formation  of  the 
jury:    Ante,  sees.  600-604. 

Justices'  courts — ^trials  in:    Ante,  sees.  878-887. 

S  1172.  Showing  required  of  plaintiff  in  forcible  entry  or 
detainer.  Of  defendant.  On  the  trial  of  any  proceeding 
for  any  forcible  entry  or  forcible  detainer,  the  plaintiff  shall 
only  be  required  to  show,  in  addition  to  the  forcible  entry 
or  forcible  detainer  complained  of,  that  he  was  peaceably 
in  the  actual  possession  at  the  time  of  the  forcible  entry, 
or  was  entitled  to  the  possession  at  the  time  of  the  forcible 
detainer.  The  defendant  may  show  in  his  defense,  that  he 
or  his  ancestors,  or  those  whose  interest  in  such  premises 
he  claims,  hare  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the  com- 
mencement of  the  proceedings,  and  that  his  interest  there- 
in is  not  then  ended  or  determined;  and  such  showing  is  a 
bar  to  the  proceedings.    En.  March  11,  1872. 

Cal.Rep.Cit.     60,  673 ;     60.  674 ;     67.  452 ;     69.  563 ;     77,  256 ; 
107,  302;  114.  348;  114,  349;  125.  266;  138.  421. 

Practice:     See  post,  sec.  1177. 
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S  1173.    Complaint  must  bo  amended  In  certain  cases. 

When,  upon  the  trial  of  any  proceeding  under  this  chapter, 
it  appears  from  the  evidence  that  the  defendant  has  been 
guilty  of  either  a  forcible  entry,  or  a  forcible  or  unlawful 
detainer,  and  other  than  the  ofCense  charged  in  the  com- 
plaint, the  judge  must  order  that  such  complaint  be  forth- 
with amended  to  conform  to  such  proofs;  such  amendment 
must  be  made  without  any  Imposition  of  terms.  No  con- 
tinuance shall  be  permitted  upon  account  of  such  amend- 
ment, unless  the  defendant,  by  affidavit  filed,  shows  to  the 
satisfaction  of  the  court  good  cause  therefor.  Sn.  March 
11,  1872.  Am'd.  1885,  102. 
Cal.Rep.Cit.  125,  666. 

Continuance,  generally:    Ante,  sec.  595. 

S  1174.  Verdict  and  Judgment.  If,  upon  the  trial,  the 
verdict  of  the  jury,  or,  if  the  case  be  tried  without  a  jury, 
the  finding  of  the  court  be  in  favor  of  the  plaintiff  and 
against  the  defendant,  judgment  shall  be  entered  for  the 
restitution  of  the  premises;  and  if  the  proceeding  be  for 
an  unlawful  detainer  after  neglect,  or  failure  to  perform  the 
conditions  or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  or  after  default  in  the  payment 
of  rent,  the  judgment  shall  also  declare  the  forfeiture  of 
such  lease  or  agreement.  The  jury,  or  the  court,  if  the 
proceeding  be  tried  without  a  jury,  shall  also  assess  the 
damages  occasioned  to  the  plaintiff  by  any  forcible  entry, 
or  by  any  forcible  or  unlawful  detainer,  alleged  in  the 
complaint  and  proved  on  the  trial,  and  find  the  amount  of 
any  rent  due,  if  the  alleged  unlawful  detainer  be  after 
default  in  the  payment  of  rent,  and  the  judgment  shall  be 
rendered  against  the  defendant  guilty  of  the  forcible  entry, 
or  forcible  or  unlawful  detainer,  for  three  times  the 
amount  of  the  damages  thus  assessed,  and  of  the  rent 
found  due.  When  the  proceeding  is  for  an  unlawful  de- 
tainer after  default  in  the  payment  of  rent,  and  the  lease 
or  agreement  under  which  the  rent  is  payable  has  not  by 
its  terms  expired,  execution  upon  the  judgment  shall  not. 
be  issued  until  the  expiration  of  five  days  after  the  entry 
of  the  judgment,  within  which  time  the  tenant,  or  any  sub- 
tenant, or  any  mortgagee  of  the  term,  or  o^her  party  in- 
terested in  its  continuance,  may  pay  into  court,  for  the 
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landlord,  the  amount  found  due  as  rent,  with  interest 
thereon,  and  the  amount  of  the  damages  found  by  the  jury 
or  the  court  for  the  unlawful  detainer,  and  the  costs  of 
the  proceeding,  and  thereupon  the  judgment  shall  be 
satisfied  and  the  tenant  be  restored  to  his  estate;  but 
if  payment,  as  here  provided,  be  not  made  within  the  five 
days,  the  judgment  may  be  enforced  for  its  full  amount, 
and  for  the  possession  of  the  premises.  In  all  other  cases 
the  judgment  may  be  enforced  immediately.  £n.  March  11, 
1872.    Am'd.  1873-4,   349. 

Cal.Rep.Clt.  67,  182;  90,  601;  91.  698;  125,  666;  188.  283.. 

Treble  damages:   See  ante.  sec.  736:  Civ.  Code,  sec  8346. 
Forfeiture,  relief  from:  Post,  sec.  1179. 

S 1175.  Verification  of  complaint  and  answer.  The 
complaint  and  answer  must  be  verified.  £n.  March  11, 
1872. 

Cal.Rep.Cit.  69.  481;  60.  876. 

Verification  of  pleadings:  Ante,  sec.  446. 

1 1176.  Effect  of  an  appeal  upon  the  Judgment.  An 
appeal  taken  by  the  defendant  shall  not  stay  proceedings 
upon  the  judgment,  unless  the  judge  or  justice  before  whom 
the  same  was  rendered  so  directs.  En.  March  11,  1872. 
Am'd.  1880,  9. 

Cal.Rep.Clt  71.  636;  73.  641;  81.  227;  136.  661;  186.  662. 

Appeal  as  stay — ^generally:  Ante,  sees.  946,  949. 

§  1177.  Rules  of  practice.  Except  as  otherwise  pro- 
vided in  this  chapter,  the  provisions  of  part  two,  of  this 
code,  are  applicable  to,  and  constitute  the  rules  of  prac- 
tice in  the  proceedings  mentioned  in  this  chapter.  En. 
March  11,  1872. 

CaLRep.Cit.  91.  698. 

For  part  two:  See  ante,  sees.  807  et  9e<i. 

ft  1178.  Appeals,  how  taken,  etc  Provisions  of  part  two 
of  this  code,  relative  to  new  trials  and  appeals,  except  in 
so  far  as  they  are  inconsistent  with  the  provisions  of  this 
chapter,  apply  to  the  proceedings  mentioned  in  this  chapter. 
En.  March  11,  1872. 

See  ante,  sees.  666  et  seq.,  936  et  seq. 
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1 1179.  Relief  against  forfeiture  of  lease.  The  court 
may  relieve  a  tenant  against  a  forfeiture  of  a  lease,  and  re- 
store him  to  his  former  estate,  in  case  of  hardship,  where 
application  for  such  relief  is  made  within  thirty  days 
after  the  forfeiture  is  declared  by  the  Judgment  of  the 
court,  as  provided  In  section  one  thousand  one  hundred 
and  seventy-four.  The  application  may  be  made  by  a  tenant 
or  subtenant,  or  a  mortgagee  of  the  term,  or  any  person  In- 
terested in  the  continuance  of  tl^e  term.  It  must  be  made 
upon  petition,  setting  forth  the  facts  upon  which  the  relief 
is  sought,  and  be  verified  by  the  applicant  Notice  of  the 
application,  with  a  copy  of  the  petition,  must  be  served  on 
the  plaintiff  in  the  judgment,  who  may  appear  and  contest 
the  application.  In  no  case  shall  the  application  be  granted 
except  on  condition  that  full  payment  of  rent  due,  or  fall 
performance  of  conditions  or  covenants  stipulated,  so 
far  as  the  same  is  practicable,  be  made.  En.  Stats.  1873*4, 
850.    Am'd.  1880,  9. 


TITLE    IV. 

OF    THE    ENFORCEMENT    OF   LIENS. 

Chapter  I.    Liens  in  General,  §  1180. 

11.    Liens  of  Mechanics  and  Others  Upon  Real 

Property,  §S  1183-1208. 
m.    Certain    Liens   for    Salaries   and   Wages,    §| 

1204-1207. 

CHAPTER  L 

LIENS    IN    GENERAL. 
I  1180.    Definition  of  lien. 

1 1180.  Definition  of  iien.  A  lien  Is  a  charge  Imposed 
upon  specific  property  by  which  It  Is  made  security  tor  the 
performance  of  an  act    En.  March  11, 1872* 

Cal.Rep.Cit.  71,  78 ;  116,  17d ;  134.  131. 

Lien,  definition  of:  CIt.  Code,  sec.  2872. 
Priority  of  liens:  ClT.  Code,  see.  2897. 
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CHAPTER    II. 

LIBNS  OF  MECHANICS  AND  OTHBRS  UPON  REAL  PROPBRTT. 

f  1188.  Mechanles'  Uens  upon  what. 

{  1183)^  Building  contracts*  what  proTUlons  to  contain.    (Repealed.) 

I  11  b4.  Contract  price  payable  in  installments. 

f  1186.  What  Interest  in  the  land  subjeet  to  the  lien. 

i  1186.  Effect  of  liens. 

8  1187.  Claim  of  lien  to  be  filed  in  recorder's  office. 

I  1188.  liens  upon  two  or  more  pieces  of  property*    Amount  due 
from  each  to  be  designated. 

1189.  Claim  to  be  recorded.    Fees  of  recorder. 

1190.  Time  of  continuance  of  Hen.  * 

1191.  Lien  upon  lot  for  improving. 

1192.  At  instance  of  owner,  what  held  to  be  cpnstructod. 

1193.  Contractor;  liens  for  claims  against. 

1194.  Court  to  declare  rank  of  liens.     Deficiency  to  be  docketed. 

1195.  Any  niuiber  of  lienholders  may  Join  in  action. 

1196.  Attachment,  etc.,  against  materials. 

1197.  Lien  does  not  impair  right  to  proceed  for  recoyery  of  the 
debt. 

1198.  Rules  of  practice. 

1199.  New  trials  and  appeals. 

1200.  Where  contractor  falls  to  perform  contract. 
120L     Written  consent  to  waive  claims. 
1202.     What  forfeiU  liens. 

I  1203.     Bond  of  contractor  to  be  filed. 

Gen.  Clt.  to  Cbap.— Cal.  Rep.Cit.  54,  220;  87,  591;  68,  266. 

1 1183.  Mechanics'  lien  upon  what.  Mechanics, 
materialmen,  contractors,  subcontractors,  artisans,  archi- 
tects, machinists,  builders,  miners,  and  all  persons  and 
laborers  of  every  class  performing  labor  upon  or  furnish- 
ing materials  to  be  used  in  the  construction,  alteratioi\ 
addition  to,  or  repair,  either  in  whole  or  in  part,  of  any 
building,  wharf,  bridge,  ditch,  flume,  aqueduct,  well, 
tunnel,  fence,  machinery,  railroad,  wagon  road  or  other 
structure,  shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  materials,  for 
the  value  of  such  labor  done  and  materials  furnished, 
whether  at  the  instance  of  the  owner,  or  of  any  other  per- 
son acting  by  his  authority  or  under  him,  as  contractor  or 
otherwise;  and  any  person  who  performs  labor  in  any 
mining  claim  or  claims,  or  in  or  upon  any  real  property 
worked  as  a  mine,  either  in  the  development  thereof  or  in 
working  thereon  by  the  subtractive  process,  has  a  lien 
upon  the  same,  and  the  works  owned  and  used  by  the 
owners  for  reducing  the  ores  from  such  mining  claim  or 
CUlms,  or  real  property  so  worked  as  a  mine,  for  the 
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vurk  or  labor  dene  or  materials  famished  1)7  each  re- 
spectiTetj.  whether  dene  or  furnished  at  the  instance  of 
the  ovser  ol  sach  mizin^  daim  or  dalms  or  real  property 
worked  as  a  mine  or  of  the  hoilding;  or  other  ImproTe- 
ment,  or  his  agent;  and  erery  contractor,  sob-contractor, 
architect,  hnilder,  or  other  person  harins  charge  of  any 
mining,  or  work  and  labor  poformed  In  and  ahoot  soch 
wining  claim  or  riahns,  or  real  prop^ty  worked  as  a 
mine,  or  the  construction,  alteration,  addition  to,  or  repair, 
either  in  whole  or  in  part  of  any  building  or  other  improTe- 
ment  as  aforesaid,  or  of  such  mining  cla!m  or  claims, 
either  as  lessee  or  under  a  working  bond  or  contract  there- 
on, with  the  pririlege  of  purchase,  or  otherwise,  shall  be 
held  to  be  the  agent  of  the  owner  for  the  purpoees  of  this 
chapter.  In  case  of  a  contract  for  the  work  between  the 
reputed  owner  and  his  contractor,  the  liens  shall  extend 
to  the  entire  contract  price,  and  such  contract  shall  operate 
as  a  lien  in  favor  of  all  persons,  except  the  contractor,  to 
the  extent  of  the  whole  contract  price,  and  after  all  such 
liens  are  satisfied,  then  as  a  lien  for  any  balance  of  the 
contract  price  in  favor  of  the  contractor.  All  such  con- 
tracts shall  be  in  writing  when  the  amount  agreed  to  be 
paid  thereunder  exceeds  one  thousand  dollars,  and  shall 
be  subscribed  by  the  parties  thereto;  and  the  said  con- 
tract, or  a  memorandum  thereof,  setting  forth  the  names 
of  all  the  parties  to  the  contract,  a  description  of  the 
property  to  be  affected  thereby,  together  with  a  state- 
ment of  the  general  character  of  the  work  to  be  done, 
the  total  amount  to  be  paid  thereunder,  and  the  amounts  of 
all  partial  payments,  together  with  the  times  when  such 
payments  shall  be  due  and  payable,  shall,  before  the  work 
is  commenced,  be  filed  in  the  office  of  the  county  recorder 
of  the  county,  or  city  and  county,  where  the  property  Is 
situated,  who  shall  receive  one  dollar  for  such  filing; 
otherwise,  they  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto;  and  In  such 
case,  the  labor  done  and  materials  furvished  by  all  persons 
aforesaid,  except  the  contractor,  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the  value  thereof. 
Bn.  March  11,  1S72.  Am'd.  1878-4,  409;  1880,  63;  1886,  148; 
1887,  152;  1899,  33;   1903,  84. 
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Cal.R6p.Cit. 
61,  354 
70,  220 
78,  196 

81.  178 

82,  44 
86,  26 

90,  699 

91,  237 
94,  236 

96,  442 

97,  646 
102,  140 
107,  623 
112,  291 
117,  472 
120,  184 
123,  633 

127.  26 

128,  330 

132,  495 

133,  288 


.  64,886; 

66,  168; 

66, 

892: 

66,  809 ; 

61,  353 ; 

;  66,  196: 

66,  197 ; 

66.  292: 

70.  126 ; 

70,  lb9; 

;  70.  221; 

74,  626; 

.  74, 

627; 

,  76,  212 ; 

76.  436; 

;  78,  197 ; 

78.  201; 

80, 

278  i 

80,  612 ; 

81.  171; 

;  81,176; 

81.  648 : 

>     81, 

644; 

81,  645 : 

82,  48; 

;  82,  46; 

82.  149  1 

82, 

150; 

;  83,  872 ; 

86,  24; 

;  87,  693 ; 

88,  22 ; 

88. 

42; 

;  89,  112 ; 

90,  578; 

;  90,  601 ; 

90,  602 , 

;  91. 

138; 

91.  139 ; 

91,  236: 

;  91.  661 : 

92.  237 ; 

94. 

207; 

94,  208; 

94,  234 ; 

;  94,  560 ; 

95.  393 ; 

;  96. 

894; 

,     95,  896: 

96,  257 ; 

;  97.  IX; 

97,  188 

;  97. 

257. 

;  97,  266 ; 

97,  646; 

;  98,  152 ; 

98.  154 

;  99. 

319 

I  99,  453 ; 

99,  454 ; 

;  102,  142 ; 

104.  31 

;  104, 

607; 

;  107,  60; 

107,  64 : 

;  109,  397 ; 

109.  549 , 

;  110. 

168; 

;  1X0.  610 ; 

111,  293; 

;  113,  123; 

114.  492 

;  116, 

343 

;  116.  661 ; 

117,  214 ; 

;  117.  671 ; 

117,  699 

;  118, 

154; 

;  120.  95; 

120,  96 ; 

;  120.  285 ; 

120.  456 

;  120, 

457 

I  121,  155 ; 

122,  81; 

;  124,  28; 

126,  13 

;  126. 

14 

;  126.  567 ; 

127,  10 ; 

;  127,  41; 

127.  43 

;  127. 

44 

;  127.  328; 

128,  147 ; 

;  128.  366; 

129,  65 

;  129, 

394 

;  129.  896 ; 

131,  144; 

;  133.  118; 

133.  172 

:  133, 

173 

;  133,  177 ; 

133,  286; 

;  136,  126 ; 

138.  838 

;  138, 

430. 

138,  614 ; 

138.  616. 

1 1183%.    Building  contracts,  wiiat  provisions  must  con* 
Uin.     Repealed.    £n.  1900-01,  817.    Rep.  1903,  21. 

§  1184.  Contract  price  payable  In  Installments.  No  part 
of  the  contract  price  shall,  by  the  terms  of  any  such 
contract,  be  made  payable,  nor  shall  the  same  or  any  part 
thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  In  installments  at  specified  times 
after  the  commencement  of  the  work,  or  on  the  completion 
of  specified  portions  of  the  work,  or  on  the  completion 
of  the  whole  work;  provided,  that  at  least  twenty-five  per 
cent  of  the  whole  contract  price  shall  be  made  payable  at 
least  thirty-five  days  after  the  final  completion  of  the 
contract.  No  payment  made  prior  to  the  time  when  the 
same  is  due,  under  the  terms  and  conditions  of  the  con- 
tract, shall  be  valid  for  the  purpose  of  defeating,  diminish- 
ing, or  discharging  any  lien  In  favor  of  any  person,  except 
the  contractor,  but  as  to  such  liens,  such  payment  shall 
be  deemed  as  If  not  made,  and  shall  be  applicable  to 
such  liens,  notwithstanding  that  the  contractor  to  whom 
it  was  paid  may  thereafter  abandon  his  contract,  or  be  or 
become  indebted  to  the  reputed  owner  in  any  amount  for 
damages  or  otherwise,  for  nonperformance  of  his  contract 
or  otherwise.  As  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  be  payable  in  money,  and 
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shall  not  be  diminished  by  any  prior  or  subsequent  indebt- 
edness, offset,  or  counterclaim,  in  favor  of  the  reputed 
owner  and  against  the  contractor;  no  alteration  of  any  such 
contract  shall  affect  any  lien  acquired  under  the  provisions 
of  this  chapter.  In  case  such  contracts  and  alterations 
thereof  do  not  conform  substantially  to  the  provisions  of 
this  section,  the  labor  done  and  materials  furnished  by 
all  persons  except  the  contractor  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance  and 
request  of  the  person  who  contracted  with  the  contractor, 
and  they  shall  have  a  lien  for  the  value  thereof.  Any  of 
the  persons  mentioned  in  section  eleven  hundred  and 
eighty-three,  except  the  contractor,  may  at  any  time  give 
to  the  reputed  owner  a  written  notice  that  they  have  per- 
formed labor  or  furnished  materials,  or  both,  to  the  con- 
tractor, or  other  person  acting  by  authority  of  the  reputed 
owner,  or  that  they  have  agreed  to  do  so,  stating  in  general 
terms  the  kind  of  labor  and  materials,  and  the  name  of  the 
person  to  or  for  whom  the  same  was  done  or  furnished,  or 
both,  and  the  amount  in  value,  as  near  as  may  be,  of  that 
already  done  or  furnished,  or  both,  and  of  the  whole  agreed 
to  be  done  or  furnished,  or  both.  Such  notice  may  be 
given  by  delivering  the  same  to  the  reputed  owner  person- 
ally, or  by  leaving  it  at  his  residence  or  place  of  business, 
with  some  person  in  charge,  or  by  delivering  it  to  his 
architects,  or  by  leaving  it  at  their  residence  or  place  of 
business,  with  some  person  in  charge,  or  by  posting  it  in 
a  conspicuous  place  upon  the  mining  claim  or  Improve- 
ment No  such  notice  shall  be  invalid  by  reason  of  any 
defect  of  form,  provided  it  is  sufficient  to  inform  the 
reputed  owner  of  the  substantial  matters  herein  provided 
for,  or  to  put  him  upon  inquiry  as  to  such  matters.  Upon 
such  notice  being  given,  it  shall  be  the  duty  of  the  person 
who  contracted  with  the  contractor  to,  and  he  shall,  with- 
hold from  his  contractor,  or  from  any  other  person  acting 
under  such  reputed  owner,  and  to  whom  by  said  notice  the 
said  labor  or  materials,  or  both,  have  been  furnished,  or 
agreed  to  be  furnished,  sufficient  money  due,  or  that  may 
become  due  to  such  contractor,  or  other  person,  to  answer 
such  claim  and  any  lien  that  may  be  filed  therefor  for 
record  imder  this  chapter,  including  counsel  fees  not  ex* 
ceeding  one  hundred  dollars  In  each  case,  besides  reason- 
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able  costs  provided  for  in  this  chapter.   En.  March  11, 1872. 
AmU  1885,  144;  1887,  163. 


CaI.Rep.Git.  61,  853; 

82.  149  :   86,  24  ; 

80.  546  ;   90,  547  ; 

91,  140 ;  91,  365 ; 

94,  561 ;  97,  188 ; 
107,  65 ;  109,  551 ;  111,  667  ;  112,  291 
124,  27  ;  124.  513 ;  125,  226 ;  125,  589 
130,  238;  130,  239;  130,  242;  131,  136 
133.  248 ;  133,  244 ;  135,  640 ;  135,  642 
138,  427;  138.  429;  138,  430;  138,  628. 


81, 

174; 

81, 

643 

86. 

25; 

86, 

26 

90. 

548; 

90, 

578 

»1. 

661; 

92. 

237 

»7, 

645; 

99. 

636 

81,  644 ;  82,  44 ; 

87,  693  ;  87,  694  ; 

90,  600  :  91,  139  ; 

94,  234  ;  94.  660 ; 
104,  225;  107.  60; 
119.  182 ;  122,  81 ; 
126.  14 ;  129.  418 ; 
182.  495  ;  188,  117  ; 
136.  124 ;  136.  126 ; 


fi  1185.  What  Interest  in  the  land  subject  to  the  lien. 
The  land  upon  which  any  hullding.  improvement,  well,  or 
Btructure  is  constructed,  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,  to  be  determined 
by  the  court  on  rendering  Judgment  is  also  subject  to  the 
lien,  if  at  the  commencement  of  the  work,  or  of  the  furnish- 
ing of  the  materials  for  the  same,  the  land  belonged  to 
the  person  who  caused  said  building,  improvement,  well,  or 
structure  to  be  constructed,  altered,  or  repaired,  but  if  such 
person  owned  less  than  a  fee  simple  estate  in  such  land, 
then  only  his  interest  therein  is  subject  to  such  lien.  En. 
March  11,  1872.  Am'd.  1873-4.  351;  1899,  24. 

Cal.Rep.Cit.  64,  627;  61,  358;  66.  196;  66.  197;  66,  292; 
70.  126 ;  74.  860 ;  80,  277  ;  80,  278 ;  80,  279 ;  87,  512 ; 
94.  211;  98,  286;  109.  551;  120.  284;  120.  285;  126.  12. 

fi  1186.  Effect  of  liens.  The  liens  provided  for  in  this 
chapter  are  preferred  to  any  lien,  mortgage,  or  other  in- 
cumbrance which  may  have  attached  subsequent  to  the 
time  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to 
be  furnished;  also,  to  any  lien,  mortgage  or  other  incum- 
brance of  which  the  llenholder  had  no  notice,  and  which 
was  unrecorded  at  the  time  the  building,  improvement 
or  structure  was  commenced,  work  done,  or  the  materials 
were  commenced  to  be  furnished.    En.  March  11.  1872. 

Oal.Rep.Clt.  67.  49 ;  61.  854 ;  66,  199 ;  66.  200 ;  66.  201 ; 
74.  360;     80,     67;     87,  627;  131,  144. 

Parties  to  suit:  Sec  1190. 

S 1187.  Claim  of  lien  to  be  filed  In  recorder's  office. 
The  owner  of  any  property  on  which  labor  has  been 
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performed,  or  for  which  materials  have  been  furnished  to 
he  used  in  the  construction,  alteration,  addition  to,  or 
repair,  either  in  whole  or  in  part,  of  any  work,  mentioned 
in  section  eleven  hundred  and  eighty-three  of  this  code 
must,  within  ten  days  after  the  completion  thereof,  or 
within  forty  days  after  cessation  from  labor  upon  any 
unfinished  contract,  or  upon  any  unfinished  building,  im- 
provement, or  structure,  or  the  alteration,  addition  to, 
or  the  repair  thereof,  file  for  record  in  the  office  of  the 
county  recorder  of  the  coimty,  or  city  and  county,  in  which 
such  property  or  some  part  thereof  is  situated,  a  notice 
setting  forth  the  date  when  such  building,  improvement* 
or  structure,  or  the  alteration,  addition  to,  or  repair  thereof, 
was  actually  completed,  or  in  case  of  cessation  from  labor 
for  thirty  days,  the  date  on  which  such  cessation  actually 
occurred,  and  said  notice  shall  also  contain  the  name  and 
the  nature  of  the  title  of  the  person  who  caused  the  said 
building,  improvement,  or  structure  to  be  erected,  or  said 
alteration,  addition  to,  or  repair  to  be  made,  and  also  a 
description  of  the  property  sufficient  for  Identification,  and 
said  notice  must  be  verified  by  said  owner  or  some  other 
person  in  his  behalf.  In  case  any  such  owner  neglect  to 
file  said  notice  as  herein  required,  within  the  time  herein 
required,  then  the  said  owner  and  all  persons  deraigning 
title  from  him,  and  all  persons  claiming  an  interest  in  said 
property,  shall  be  estopped  in  any  proceedings  brought  to 
foreclose  any  mechanics'  lien  or  liens,  provided  for  in 
this  chapter,  from  maintaining  a  defense  therein  based  on 
the  ground  that  said  lien  or  liens  have  not  been  filed  within 
the  time  provided  in  this  chapter.  Said  notice,  when  so 
filed  for  record  must  be  recorded  by  the  county  recorder 
with  whom  the  same  is  filed  for  record,  and  the  fee  for 
recording  the  same  shall  be  the  sum  of  one  dollar. 

Every  original  contractor,  at  any  time  after  the  comple- 
tlon  of  his  contract,  and  until  the  expiration  of  sixty  days 
after  the  filing  of  said  notice  of  completion  or  notice  of 
cessation  of  labor  by  the  owner,  and  every  person  save  the 
original  contractor  claiming  the  benefit  of  this  chapter  at 
any  time  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  of  the  alteration,  addition  to.  or 
repair  thereof,  and  until  the  expiration  of  thirty  days 
after  the  filing  of  said  notice  of  completion  or  ceepatloa 
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by  said  owner,  or  within  thirty  days  after  the  performance 
of  any  labor  In  a  mining  claim,  must  file  .for  record  with 
the  county  recorder  of  the  county,  or  city  and  county,  In 
which  such  property  or  some  part  thereof  Is  situated,  a 
claim  containing  a  statement  of  his  demand,  after  deduct- 
ing all  Just  credits  and  offsets,  with  the  name  of  the 
owner  or  reputed  owner.  If  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom  he  furnished 
the  materials,  with  a  statement  of  the  terms,  time  given, 
and  conditions  of  his  contract,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien,  sufficient  for  identi- 
fication, which  claim  must  be  verified  by  the  oath  of  him- 
self or  of  some  other  person;  provided,  however^  that  In 
any  event  all  claims  of  Hen  must  be  filed  within  ninety 
days  after  the  completion  of  said  building.  Improvement, 
or  structure,  or  the  alteration,  addition  to  or  repair  thereof. 
Any  trivial  imperfection  in  the  said  work,  or  in  the  con- 
struction of  any  building,  improvement,  or  structure,  or  of 
the  alteration,  addition  to,  or  repair  thereof,  shall  not  be 
deemed  such  a  lack  of  completion  as  to  prevent  the  filing 
of  any  lien;  and  In  all  cases  the  occupation  or  use  of  a 
building.  Improvement,  or  structure,  by  the  owner,  or  his 
representative,  or  the  acceptance  by  said  owner  or  his 
agent  of  said  building.  Improvement,  or  structure,  and 
cessation  from  labor  for  thirty  days  upon  any  contract  or 
upon  any  building,  improvement,  or  structure,  or  the 
alteration,  addition  to,  or  repair  thereof,  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the  purposes  of 
this  chapter.  En.  March  11,  1872.  Am'd.  1873-4,  410;  1887, 
154;    1897,   202. 

60.  441 ; 

72,     79 ; 

78,  196; 

82,  161 ; 

87,  629; 

90.  695; 

94.  208; 

96.  886; 
103,  107; 
109.  661; 
119.  379; 
124,  26 ; 
127.  44 ; 
138,  614; 

Verification  of  claim:   Ante,  sec.  446. 


Cal.Rep.Clt. 

64, 

221; 

64. 

222; 

61.  863; 

63. 

104; 

63. 

430; 

74,  277  j 

;  74, 

278; 

74, 

279; 

78,  196 

;  80, 

276; 

81. 

646; 

82.  668 

;  86, 

83; 

86, 

86; 

88.  22 

;  88, 

28; 

88. 

160; 

90.  697 , 

;  90. 

601; 

91, 

140; 

94.  237 

;  94. 

238; 

96, 

334; 

97,  267 

;  97. 

266; 

102. 

140; 

106,  232 

i  106. 

236; 

107. 

65; 

110,  166 

;  no. 

167; 

110. 

168; 

120,  139 

;  120. 

188; 

120. 

184; 

124,  618 

;  125, 

226; 

126. 

283; 

181,  160 

;  132. 

494; 

133, 

119; 

188.  616 

;  188. 

617. 

64. 

642; 

65. 

391 

65. 

341; 

70, 

126 

74, 

433; 

76, 

610 

82. 

146; 

82, 

150 

86, 

842; 

87. 

512 

90, 

646; 

90. 

594 

91, 

866; 

62. 

237 

96, 

337; 

96. 

338 

102, 

326; 

103, 

106 

109, 

180; 

109. 

560 

116, 

3; 

115. 

662 

122, 

104; 

122, 

106 

125. 

284; 

125. 

873 

136. 

639; 

136. 

91 
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S 1188.  Liens  upon  two  or  more  pieces  of  property. 
Amount  due  from  eacFi  to  be  designated.  In  every  case 
in  which  one  claim  is  filed  against  two  or  more  buildings, 
mining  claims  or  other  improvements  owned  by  the  same 
person,  the  person  filing  such  claim  must,  at  the  same  time, 
designate  the  amount  due  to  him  on  each  of  such  buildings, 
mining  claims,  or  other  improvements;  otherwise  the  lien 
of  such  claim  is  postponed  to  other  liens.  The  lien  of  such 
claimant  does  not  extend  beyond  the  amount  designated, 
as  against  other  creditors  having  liens  by  Judgment,  mort- 
gage, or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated.    En.  March  11,  1872. 

Cal.Rep.Clt.     55,163;     55,285;     61,853;     72,     84;     88,     43; 
102,  141;  110,  510. 

81189.  Claim  to  be  recorded.  Fees  of  recorder.  The 
recorder  must  record  the  claim  in  a  book  kept  by  him 
for  that  purpose,  which  record  must  be  indexed  as  deeds 
and  other  conveyances  are  required  by  law  to  be  indexed, 
and  for  which  he  may  receive  the  same  fees  as  are  allowed 
by  law  for  recording  deeds  and  other  instrimients.  £n. 
March  11,  1872. 

8  1190.  Time  of  continuance  of  lien.  No  lien  provided 
for  in  this  chapter  binds  any  building,  mining  claim,  im- 
provement, or  structure,  for  a  longer  period  than  ninety 
days  after  the  same  has  been  filed,  unless  proceedings  be 
commenced  in  a  proper  court  within  that  time  to  enforce 
the  same;  or,  if  a  credit  be  given,  then  ninety  days  after  the 
expiration  of  such  credit;  but  no  lien  continues  in  force 
for  a  longer  time  than  two  years  from  the  time  the  work 
is  completed,  by  any  agreement  to  give  credit.  En.  March 
11,  1872. 

Cal.Rep.Cit.  63.  122;  74,  278;  74,  279;  82,  668;  107.  66 

Complaint,  generally:  Ante,  sec.  426. 
Personal  action:  Post,  sec.  1197. 

81191.  Lien  upon  lot  for  Improving.  Any  person  who, 
at  the  request  of  the  reputed  owner  of  any  lot  in  any 
incorporated  city  or  town,  grades,  fills  in,  or  otherwise  im- 
proves, the  same,  or  the  street  or  sidewalk  in  front  of  or 
adjoining  the  same,  or  constructs  any  areas,  or  vaulta,  or 
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cellars,  or  rooms,  under  said  sidewalks,  or  diakes  any 
improvements  in  connection  therewith,  has  a  lien  upon 
said  lot  for  his  work  done  and  materials  furnished.  En. 
March  11,  1872.    Am'd.  1885,  145;  1887,  165. 

Cal.Rep.Clt.  72,  612 ;  80,  67 ;  96,  257 ;  110,  863 ;  110,  610 ; 
117,  213;  117,  214;  119,  412;  126.  13;  131,  225;  183,  115; 
133.  117;  133,  118;  138.  576. 

i  1192.  At  Instance  of  owner,  what  held  to  be  con* 
structed.  Every  building  or  other  improvement  mentioned 
in  section  one  thousand  one  hundred  and  eighty-three  of 
this  code,  constructed  upon  any  lands  with  the  knowledge 
of  the  owner,  or  the  person  having  or  claiming  any  interest 
therein,  shall  be  held  to  have  been  constructed  at  the 
instance  of  such  owner  or  person  having  or  claiming  any 
Interest  therein,  and  the  interest  owned  or  claimed  shall 
be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  within  three  days 
after  he  shall  have  obtained  knowledge  of  the  construction, 
alteration,  or  repair,  or  the  intended  construction,  altera- 
tion, or  repair,  give  notice  that  he  will  not  be  responsible  for 
the  same,  by  posting  a  notice  in  writing  to  the  effect,  in 
some  conspicuous  place  upon  said  land,  or  upon  the  build- 
ing or  other  improvement  situated  thereon.  En.  March  11, 
1872.    Am'd.  1873-4,  410. 


Cal.Rep.Cit.  54,  336;  65,  163 

80,  277  ;  80,  278  ;  80,  279 

86.  340;  87.  513;  87,  627 

116.  335 ;  117.  214 ;  118,  152 

122.  618 ;  122.  620 ;  122,  622 

133,  117;  183,  118;  138.  288 


66.  200 
80,  280 
104,  34 
119.  379 
126.  567 
183,  289 


66.  201 ;  72.  512 ; 

82,  145;  82.  146; 
114,  492;  114.  493; 
120,  139 ;  120.  284 ; 
128,  866 ;  131,  162 ; 


8  1193.  Contractor;  liens  for  claims  against.  The  con- 
tractor shall  be  entitled  to  recover  upon  a  lien  filed  by 
him  only  such  amount  as  may  be  due  to  him  according 
to  the  terms  of  his  contract,  alter  deducting  all  claims  of 
other  parties  for  work  done  and  materials  furnished,  as 
aforesaid;  and  in  all  cases  where  a  lien  shall  be  filed,  under 
this  chapter,  for  work  done  or  materials  furnished  to  any 
contractor,  he  shall  defend  any  action  brought  thereupon 
at  his  own  expense;  and  during  the  pendency  of  such  action, 
the  owner  may  withhold  from  the  contractor  the  amount  of 
money  for  which  [such]  lien  is  filed;  and  in  case  of  judg- 
ment against  the  owner  or  his  property,  upon  the  lien. 
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the  said  owner  shall  be  entitled  to  deduct  from  any  amount 
due  or  to  become  due  by  him  to  the  contractor,  the  amount 
of  such  judgment  and  costs;  and  If  the  amount  of  such 
Judgment  and  costs  shall  exceed  the  amount  due  by  him  to 
the  contractor,  or  if  the  owner  shall  have  settled  with  the 
contractor  in  full,  he  shall  be  entitled  to  recover  back  from 
the  contractor  any  amount  so  paid  by  him,  the  said  owner, 
In  excess  of  the  contract  price,  and  for  which  the  con- 
tractor was  originally  the  party  liable.  En.  March  11, 
1872.    Am'd.  1873-4,  411. 

Cal.Rep.Cit.     66,  892;     78,  200;     99,  634;  107,  275;  123.  633; 
123.  534. 

§  1194.  Court  to  declare  rank  of  liens.  Deficiency  to  be 
docketed.  In  every  case  in  which  different  liens  are  as- 
serted against  any  property,  the  court  in  the  Judgment 
must  declare  the  rank  of  each  lien,  or  class  of  liens, 
which  shall  be  in  the  following  or^ier,  viz.: 

1.  All  persons  performing  manual  labor  In,  on«  or  about 
the  same. 

2.  Persons  furnishing  materials. 

3.  Subcontractors. 

4.  Original  contractors. 

And  the  proceeds  of  the  sale  of  the  property  must  be 

applied  to  each  lien  or  class  of  liens  in  the  order  of  its 

rank;  and  whenever,  in  the  sale  of  the  property  subject 

to  the  lien,  there  is  a  deficiency  of  proceeds,  judgment 

may  be  docketed  for  the  deficiency  in  like  manner  and  with 

like  effect  as  in  actions  for  the  foreclosure  of  mortgages. 

En.  March  11,  1872.    Am'd.  1873-4,  412;   1885,  146. 

Cal.Rep.Cit.     65.  891 ;     56.  392 ;     78.  199 ;     78.  200 ;     90.  379 : 
90,  648 ;     92.  237  ;  107.  197  ;  126.  684  ;   126.  685  ;  135.  640 : 
135.  641. 

Deficiency  judgment:  Ante,  sec.  726. 

§  1195.  Any  number  of  ilenholders  may  join  in  action. 
Any  number  of  persons  claiming  liens  may  join  in  the  same 
action,  and  when  separate  actions  are  commenced,  the  court 
may  consolidate  them.  The  court  must  also  allow,  as  a 
part  of  the  costs,  the  money  paid  for  filing  and  recording 
the  lien,  and  reasonable  attorneys'  fees  in  the  superior  and 
supreme  courts,  such  costs,  and  attorneys'  fees  to  be  al- 
lowed to  each  lien  claimant  whose  lien'  is  established, 
whether  he  be  plaintiff  or  defendant,  or  whether  they  all 
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Join  in  one  action,  or  separate  actions  are  consolidated* 
Sn.  Marcli  11,  1872.    Am'd.  187S-4,  .412;  1885,  146. 

CalJlep-Cit     60,440;     68,268;     72,897;     74,279;     74.685; 


76,  682 

90,  548 

100,  490 

124,  516 


78,200;  80,281;     84,689;     87,518;  88,    42; 

91,554;  94,198;     94,194;     94,282;  99,634; 

106,  234;  107.  195;  107.  276;  110,  166;  115.      6; 

127.  328;  127,  642. 


Consolidation  of  actions — generally:  Ante,  sec  1048. 

i  1196.  Attachment,  etc.,  against  materials.  When- 
ever materials  shall  have  been  furnished  for  use  in  the 
construction,  alteration  or  repair,  of  any  building  or  other 
improvement,  such  materials  shall  not  be  subject  to  at- 
tachment, execution,  or  other  legal  process,  to  enforce  any 
debt  due  by  the  purchaser  of  such  materials,  except  a 
debt  due  for  the  purchase  money  thereof,  so  long  as  in 
good  faith  the  same  are  about  to  be  applied  to  the  con- 
struction, alteration,  or  repair  of  such  building,  mining 
claim,  or  other  improvement.  Sn.  March  11,  1872.  Am'd. 
1873-4,  412. 

51197.  Lien  does  not  Impair  right  to  proceed  for  re- 
covery of  the  debt.  Nothing  contained  In  this  chapter  shall 
be  construed  to  impair  or  affect  the  right  of  any  person  to 
whom  any  debt  may  be  due  for  work  done  or  materials 
furnished  to  maintain  a  personal  action  to  recover  such 
debt  against  the  person  liable  therefor.  Kn.  March  11, 
1872.    Am'd.  1873-4.  351. 

Cal.Rep.Cit.  70.  221 ;  95.  394 ;  107.  197. 

5 1198.  Rules  of  practice.  Except  as  otherwise  pro- 
vided in  this  chapter,  the  provisions  of  part  two  of  this 
code  are  applicable  to  and  constitute  the  rules  of  practice 
in  the  proceedings  mentioned  in  this  chapter.  En.  March 
11,  1872. 

See  ante,  sees.  807  et  seq. 

S  1199.  New  trials  and  appeals.  The  provisions  of  part 
two  of  this  code  relative  to  new  trials  and  appeals,  except 
in  so  far  as  they  are  Inconsistent  with  the  provisions  of 
this  chapter,  apply  to  the  proceedings  mentioned  in  this 
chapter.    En.  March  11^  1872. 

Cal.Rep.Cit.  61.  353. 

See  ante,  sees.  656  et  seq,  and  sees.  936  et  seq. 
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f  1200.  Where  contractor  fails  to  perform  contract.  In 
case  the  contractor  shall  fail  to  perform  his  contract  in 
full,  or  shall  abandon  the  same  before  completion,  the 
portion  of  the  contract  price  applicable  to  the  liens  of 
other  persons  than  the  contractor  shall  be  fixed  as  follows: 
From  the  value  of  the  work  and  materials  already  done  and 
furnished  at  the  time  of  such  failure  or  abandonment,  in- 
cluding materials  then  actually  delivered  or  on  the  ground^ 
which  shall  thereupon  belong  to  the  owner,  estimated  as 
near  as  may  be  by  the  standard  of  the  whole  contract  price, 
shall  be  deducted  the  payments  then  due  and  actually  paid, 
according  to  the  terms  of  the  contract  and  the  provisions 
of  sections  one  thousand  one  hundred  and  eighty-three  and 
one  thousand  ohe  hundred  and  eighty-four,  and  the  re- 
mainder shall  be  deemed  the  portion  of  the  contract  price 
applicable  to  such  liens.    En.  Stats.  1885,  146. 

Cal.Rep.Cit.  90.  593;  94,  237;  102.  444;  105,  118;  132,  495. 

S  1201.  Written  consent  to  waive  claims.  It  shall  not 
be  competent  for  the  owner  and  contractor,  or  either  of 
them,  by  any  term  of  their  contract,  or  otherwise,  to  waive, 
affect,  or  impair  the  claims  and  liens  of  other  persons, 
whether  with  or  without  notice,  except  by  their  written 
consent,  and  any  term  of  the  contract  to  that  effect  shall 
be  null  and  void.    En.  Stats.  1885,  146. 

Cal.Rep.CIt.  97.  188;  133.  245. 

S  1202.  What  forfeits  liens.  Any  person  who  shall  will- 
fully give  a  false  notice  of  his  claim  to  the  owner,  under  the 
provisions  of  section  one  thousand  one  hundred  and  eighty- 
four,  shall  forfeit  his  lien.  Any  person  who  shall  willfully 
include  in  his  claim,  filed  under  section  one  thousand 
one  hundred  and  eighty-  seven,  work  or  materials  not  per- 
formed upon  or  furnished  for  the  property  described  in 
the  claim  shall  forfeit  his  lien.  If  the  owner  and  his  con- 
tractor shall  directly  or  indirectly  conspire  to  or  agree  that 
the  written  contract  filed  shall  appear  to  show  the  contract 
price  to  be  less  than  it  really  is.  and  it  shall  accordingly 
so  show,  then  such  contract  shall  be  wholly  void,  and  no 
recovery  shall  be  had  thereon  by  either  party  thereto, 
and  in  such  case  the  labor  done  and  materials  furnished 
by  all  persons,  except  the  contractor,  shall  be  deemed  to 
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bave  been  done  and  furaislied  at  the  personal  Instance  ot 
the  owner  and  they  shall  have  a  lien  for  the  value  thereof. 
Bn.  Stats.  1885,  146. 

C«I.R«p.Oit  81,  866;  81,  866;  106,  286. 

S  1203.  Bond  of  contractor  to  be  filed.  Every  contract 
required  to  be  filed  under  the  provisions  of  this  chapter 
shall  be  accompanied  by  a  good  and  sufficient  bond  in 
an  amount  equal  to  at  least  twenty-five  per  cent,  of  the 
contract  price,  which  said  bond  shall  be  filed  at  the 
same  time  and  in  the  same  manner  as  herein  provided 
for  the  filing  of  such  contract  or  memorandum  thereof. 
Said  bond  shall,  by  its  terms,  be  made  to  inure  to  the 
benefit  of  any  and  all  persons  who  perform  labor  for  or 
furnish  materials  to  the  contractor  or  any  person  acting  for 
him  or  by  his  authority;  and  any  such  person  shall  have 
an  action  to  recover  upon  said  bond,  against  the  principal 
and  sureties,  or  either  of  them,  for  the  value  of  such  labor 
or  materials,  or  both,  not  exceeding  the  amount  of  the  bond; 
bat  such  action  shall  not  affect  his  lien  nor  any  action  to 
foreclose  the  same,  except  that  there  shall  be  but  one  satis- 
faction of  his  claim,  with  costs  and  counsel  fees.  Any  fail- 
ure to  comply  with  the  provision  of  this  section  shall  render 
the  owner  and  contractor  jointly  and  severally  liable  in 
damages  to  any  and  all  materialmen,  laborers  and  subcon- 
tractors entitled  to  liens  upon  the  property  affected  by  said 
contract.  En.  Stats.  1885,  147.  Rep.  1887,  155.  En.  1893, 
202. 

Cal.Rep.Cit.  127,  887;  128,  145;  128,  146;  128.  147;  128.  667; 
128.  668 ;  128.  669 ;  129,  394 ;  133,  874 ;  186,  57 ;  136,  126 ; 
188,  544;  188,  546. 

CHAPTER   IIL 

CERTAIN    UBNS    FOR    SALARIES    AND    WAGES. 

I  1204.     Wages  and  salaries  preferred  claims  in  cases  of  assign- 
ments. 
11205.     Priority  of  wages  in  case  of  death  of  employer. 
1206.     Same,  in  cases  of  execution  or  attachment, 
1207.     Dispute  of  claim  or  portion  thereof— costs. 

f  1204.  Wages  and  salaries  preferred  claims  In  cases  of 
aealgnments.    In  all  assignments  of  property  made  by  any 

Code  ClT.  Proc— 39. 
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person  to  trustees  or  assignees,  on  account  of  the  inability 
of  the  person,  at  the  time  of  the  assignment,  to  pay  his 
debts,  or  in  proceedings  in  insolvency,  the  wages  and 
salaries  of  the  miners,  mechanics*  salesmen,  servants, 
clerks,  laborers  employed  by  such  person  or  any  other  per- 
son»  who  renders  services  or  performs  work  to  the  amount 
of  one  hundred  dollars  each,  and  for  services  rendered 
within  sixty  days  previously,  are  preferred  claims,  and  must 
be  paid  by  such  trustees  or  assignees  before  any  other 
creditor  or  creditors  of  the  assignor!  En.  March  11,  1872. 
Am'd.  1873-4,  362;  1893,  97. 
Cal.Rep.Clt.  84,  559;  126,  417. 

Assignments  for  benefit  of  creditors:  Civ.  Code,  sees. 
3449-8478. 

S  1205.    Priority  of  wages  In  case  of  death  of  employer. 

In  case  of  the  death  of  any  employer,  the  wages  of  each 
miner,  mechanic,  salesman,  clerk,  servant,  laborer,  or  any 
other  person  who  renders  services,  or  performs  work  for 
services  rendered  within  the  sixty  days  next  preceding  the 
death  of  the  employer,  not  exceeding  one  hundred  dollars, 
rank  in  priority  next  after  the  funeral  expenses,  expenses 
of  the  last  sickness,  the  charges  and  expenses  of  admin- 
istering upon  the  estate,  and  the  allowance  to  the  widow 
and  infant  children  and  must  be  paid  before  other  claims 
against  the  estate  of  the  deceased  person.  Eb.  March  11, 
1872.  Am'd.  1873-4.  852;  1893,  97. 
Cal.Rep.Clt.  122,  463. 

Estates  of  deceased  persons,  payment  of  debts,  generally: 
Post,  sees.  1643  et  seq. 

i  1206.  Same,  In  cases  of  execution  or  attachment.  In 
cases  of  executions,  attachments,  and  writs  of  a  similar 
nature,  issued  against  any  person,  except  for  claims  for 
labor  done,  any  miners,  mechanics,  salesmen,  servants, 
clerks  and  laborers,  or  any  other  person  who  renders 
services  or  performs  work,  who  have  claims  against  the  de- 
fendant for  labor  done  or  work  performed,  may  give  notice 
of  their  claims,  and  the  amount  thereof  sworn  to  by  the 
person  making  the  claim,  to  the  creditor  and  the  officer 
executing  either  of  such  writs,  at  any  time  before  the  actual 
sale  of  property  levied  on,  or,  in  the  event  of  a  levy  upon 
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money,  at  any  time  before  the  transfer  of  such  money  nnder 
execution;  and,  imless  such  chiim  is  disputed  by  the. debtor 
or  a  creditor,  such  officer  must  pay  to  such  person,  out 
of  the  proceeds  of  the  sale,  or  in  the  event  of  a  levy 
on  money,  out  of  such  money,  the  amount  each  is  entitled 
to  receive  for  services  rendered  within  the  sixty  days  next 
preceding  the  levy  of  the  writ,  not  exceeding  one  hundred 
dollars.  If  any  or  all  of  the  claims  so  presented  and 
claiming  preference  under  this  section  are  disputed  by 
either  the  debtor  or  a  creditor,  the  person  presenting  the 
same  must  commence  an  action  within  ten  days  for  the  re- 
covery thereof,  and  must  prosecute  his  action  with  due 
diligence,  or  be  forever  barred  from  any  claim  or  priority 
of  payment  thereof;  and  the  officer  shall  retain  possession 
of  so  much  of  the  proceeds  of  the  sale  or  money  as  may  be 
necessary  to  satisfy  such  claim  until  the  determination  of 
such  action;  and  in  case  judgment  be  had  for  the  claim,  or 
any  part  thereof,  carrying  costs,  the  costs  taxable  therein 
shall  likewise  be  a  preferred  claim  with  the  same  rank  as 
the  original  claim.  En.  March  11,  1872.  Am'd.  1873-4, 
852;  1893,  87. 

Cal.Rop.01t.     68,882;     68,888;     81,271;     81,278;     88,223; 
83,  224;  116,  145;  115,  147;  115,  148;  116,  149;  122,  633; 
128,    48;  128,    44. 

1 1207.  Dispute  of  claim  or  portion  thereof— costs.  The 
debtor  or  creditor  intending  to  dispute  a  claim  presented 
under  the  provisions  of  the  last  section  shall,  within  ten 
days  after  receiving  notice  of  such  claim,  serve  upon  the 
claimant  and  the  officer  executing  the  writ  a  statement  in 
writing,  verified  by  the  oath  of  the  debtor  or  the  person 
disputing  such  claim,  setting  forth  that  no  part  of  said 
claim,  or  not  exceeding  a  sum  specified,  is  justly  due  from 
the  debtor  to  the  claimant  for  services  rendered  within 
the  sixty  days  next  preceding  th^  levy  of  the  writ.  If 
the  claimant  bring  suit  on  a  claim  which  is  disputed  in  part 
only  and  fail  to  recover  a  sum  exceeding  that  which  was 
admitted  to  be  due,  he  shall  not  recover  costs,  but  costs 
shall  be  adjudged  against  him.    En.  Stats.  18S3,  47. 

C«LR«p.Git  88,  228;  116,  146;  128,  44. 
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TITLE   V. 

OF  CONTEMPTS. 

11200.    "Wliat  mdtB  or  omlssloiu  ars  oontanpts. 
1210.     Re-entry  oa  propertj  after  erlctton,  when  n  contempt. 
1211.     A  contempt  committed  in  the  presence  of  the  court  may  he 
ponlahed  snmmarlly.     When  not  m  oommltted,  an  affl- 
davit  or  statement  shall  he  madei 
f  1212.    A  warrant  of  attachment  may  inoe  or  1a  notice  to  show 

cause. 
S  1213.     Bail  may  he  given  by  a  person  arrested  under  such  war- 
rant 
I  1214.     Sheriff  must,  upon  executing  the  warrant,  arrest  and  de- 
tain the  person  until  discharged. 
9  1216.     Bail  bond,  form  and  conditions  of. 

1216.  Officer  must. return  warrant  and  undertaking;  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to  perform  any  act,  the 
person  may  be  Imprisoned  until  performance. 

9  1220.     If  a  party  fall  to  appear,  proceedings. 

i  1221.     Illness   sufficient  cause  for  non-appearance  of  party  ai^ 

rested.     Confinement  under  arrests  for  contempt. 
I  1222.     Judgment  and  orders  in  such  cases  final. 


1 1209.  What  acts  or  omitsiong  are  contempts.  The 
following  acts  or  omissions  in  respect  to  a  court  of  justice, 
or  proceedings  therein,  are  contempts  of  the  authority  of 
the  court: 

1.  Disorderly,  contemptuous,  or  Insolent  behavior  toward 
}                the  Judge  while  holding  the  court,  tending  to  Interrupt  the 

due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent 
disturbance,  tending  to  Interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding. 

8.  Misbehavior  in  office,  or  other  willful  neglect  or  vio> 
lation  of  duty  by  an  attorney,  counsel,  clerk,  sherifT,  coro- 
ner, or  other  person,  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding. 

5.  Disobedience  of  any  lawful  judgment,  order  or  process 
of  court. 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
oourt,  and  acting  as  such,  without  authority. 
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7.  Rescuing  any  person  or  property*  in  the  custody  of  an 
officer,  by  virtue  of  an  order  or  process  of  such  court. 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action, 
while  going  to»  remaining  at,  or  returning  from  the  court 
where  the  action  is  on  the  calendar  for  triaL 

9.  Any  other  unlawful  interference  with  the  process 
or  proceedings  of  a  court. 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answ^  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  with  a 
party  to  an  action,  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action, 
or  receiving  a  communication  from  a  party  or  other  person 
In  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court. 

12.  Disobedience  by  an  inferior  tribunal,  magistrate, 
or  ol&cer,  of  the  lawful  Judgment,  order,  or  process  of  a 
BUperior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  Jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  lawful 
orders  or  process  of  a  Judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer.  But  no  speech  or  publica- 
tion reflecting  upon  or  concerning  any  court  or  any  officer 
thereof  shall  be  treated  or  punished  as  a  contempt  of  such 
court,  unless  made  in  the  immediate  presence  of  such 
court  while  in  session,  and  In  such  a  manner  as  to  actually 
Interfere  with  its  proceedings.  Kn.  March  11,  1872.  Am'd. 
1891,  6. 

Cal.Rep.Cit.  47,133;  63.207;  64,845;  64.439;  65,192; 
67.  645 :  69,  4 ;  69,  17 ;  69,  648 ;  69,  586 ;  84.  55 ; 
90^556;  94,  834;  99.  861;  119,  422.  Subd.  8  —  64,  438; 
64.  598.  Subd.  4  —  73.  241.  Subd.  6  —  90,  566;  99.  529. 
Snbd.  6  — 64,  598.  Subd.  9  — 64,  488;  69.  81;  85,607; 
99,529.   Subd.  10— 70,  68;  72,512. 

Prac.  Act,  sec.  480.    En.  April  29,  1851. 

Oal.Rep.Cit.  7,  182. 

Powers  of  courts:   Ante,  sees.  128,  177,  178. 
Juror  willfully  failing  to  attend:  Ante,  sec.  238. 
Dispossession  of  party  placed  in  possession  under  pro- 
cess:    Post,  sec.  1210. 
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In  Justices'  courts:  Ante,  sees.  906-910. 

Misbehavior  of  attorney:  Ante,  sees.  287  et  seq. 

Disobedience  of  lawful  Judgment  or  order — by  executor: 
Post,  sec.  1440. 

Disobedience  of  citation  in  probate  court:  Post,  aeea. 
1440,   1460,  1461. 

Disobedience  of  witness:    Post^  sees.  1991-1994. 

Disobedience  of  mandate:  Ante,  sec.  1097. 

Supervisors,  power  of  to  punish  for  contempt:  See  PoL 
Code,  sec.  4047. 

8 1210.  Re*entry  on  property  after  evictlorip  when  a 
contempt.  Every  person  dispossessed  or  rejected  from  or  out 
of  any  real  property  by  the  Judgment  or  process  of  any  court 
of  competent  Jurisdiction,  and  who,  not  having  right  so  to  do, 
re-enters  into  or  upon  or  takes  possession  of  any  such  real 
property,  or  induces  or  procures  any  person  not  having 
right  so  to  do,  or  aids  or  abets  him  therein,  is  guilty  of  a 
contempt  of  the  court  by  which  such  Judgment  was  ren- 
dered or  from  which  such  process  issued.  Upon  a  convic- 
tion for  such  contempt  the  court  must  immediately  issue 
an  alias  process,  directed  to  the  proper  of^cer,  and  requir- 
ing him  to  restore  such  possession  to  the  party  entitled 
under  the  original  Judgment  or  process  (or  to  his  lessor  or 
to  his  grantor).  And  no  appeal  from  the  order  directing  the 
issuance  of  an  alias  writ  of  possession  shall  stay  the  execu- 
tion thereof,  unless  a  written  undertaking  be  executed  on 
the  part  of  the  appellant,  with  two  or  more  sureties,  to  the 
effect  that  he  will  not  commit  or  suffer  to  be  committed  any 
waste  therein,  and  if  the  order  be  affirmed  or  the  appeal 
dismissed,  he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  his  unlawful  reentry  until 
the  delivery  of  the  possession  thereof,  pursuant  to  the  Judg- 
ment or  order,  not  exceeding  a  sum  to  be  fixed  by  the  Judge 
of  the  court  by  which  the  order  for  the  alias  writ  was  made, 
and  which  must  be  specified  in  the  undertaking.  E^  March 
11.  1872.    Am'd.  1893,  281. 

Cal.Rep.Clt.  52.  608;  62,  480;  69.  4;  70.  212;  135.  320. 

81211.  A  contempt  committed  In  the  presence  of  the 
court  may  be  punished  eummarlly.  When  not  eo  oommittedt 
an  affidavit  or  statement  shall  be  made.    When  a  contempt 
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is  committed  in  the  immediate  view  and  presence  of  the 
oourt,  or  judge  at  chambers,  it  may  be  punished  summarily; 
for  which  an  order  must  be  made,  reciting  the  facts  as 
occurring  in  such  immediate  view  and  presence,  adjudging 
that  the  person  proceeded  against  is  thereby  guilty  of  a 
contempt,  and  that  he  be  punished  as  thisreJn  prescribed. 
When  the  contempt  is  not  committed  in  the  Immediate  view 
and  presence  of  the  court,  or  Judge  at  chambers,  an  affldaTlt 
shall  be  presented  to  the  court  or  Judge,  of  the  facts  consti- 
tuting the  contempt  or  a  statement  of  the  facts  by  the 
referees  or  arbitrators,  or  other  Judicial  officer.  En.  March 
11,  1872. 

Cal.Rep.Clt.     60.    98;     71.240;     78.497;     77,200;     77,201; 
82,  480;  126,  246;  181.  284. 

Prac.  Act,  sec.  481.    En.  April  29,  1851. 
C«lJlep.0it  7,  188;  42,  415. 

Contempt  away  from  court,  attachment:  Post,  sees. 
1212  et  seq. 

Reciting  the  facts:    Post,  sec.  1219. 

f  1212.  A  warrant  of  attachment  may  Issue  or  a  notice  to 
•how  cause.  When  the  contempt  is  not  committed  in  the 
immediate  Tlew  and  presence  of  the  court  or  Judge,  a  war* 
rant  of  attachment  may  be  Issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  warrant 
of  commitment  may  upon  notice  or  upon  an  order  to  show 
cause  be  granted;  and  no  warrant  of  commitment  can  be 
issued  without  such  prerlous  attachment  to  answer,  or  such 
notice  or  order  to  show  cause.    En.  March  11,  1872. 

Cal.Rep.Cit.  69,  421;  60,  6;  66.  191;  78.  497;  126,  246. 

Prac.  Act,  sec.  482.    En.  April  29,  1851. 

fi  1218.  Ball  may  be  given  by  a  person  arrested  under 
such  warrant.  Whenever  a  warrant  of  attachment  is  Issued, 
pursuant  to  this  title,  the  court  or  Judge  must  direct  by  an 
indorsement  on  such  warrant,  that  the  person  charged  may 
be  let  to  bail  for  his  appearance  in  an  amount  to  be  speci- 
fied in  such  indorsement.    En.  March  11,  1872. 

Prac.  Act,  sec.  488.    En.  April  29,  1861.    Am'd.  1859,  140. 

fi  1214*  Shsrifr  must,  upon  executing  the  warrant,  arrest 
and  detain  the  perM>n  until  discharged.   Upon  executing  the 
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warrant  of  attachment,  the  eherift  must  keep  the  person  in 
custody,  bring  him  before  the  court  or  Judge,  and  detain 
him  until  an  order  be  made  in  the  premises,  unless  the 
person  arrested  entitle  himself  to  be  discharged,  as  pro- 
vided in  the  next  section.    En.  March  11»  1872. 

Prac.  Act,  sec.  484.    En.  April  29,  1851. 

i  1215.  Ball  bond,  form  and  conditions  of.  When  a  direc- 
tion to  let  the  person  arrested  to  bail  Is  contained  in  the 
warrant  of  attachment,  or  indorsed  thereon,  he  must  be 
discharged  from  the  arrest  upon  executing  and  delivering 
•to  the  officer,  at  any  time  before  the  return  day  of  the  wa]> 
rant,  a  written  undertaking,  with  two  sufficient  sureties,  to 
the  effect  that  the  person  arrested  will  appear  on  the  return 
of  the  warrant  and  abide  the  order  of  the  court  or  judge 
thereupon;  or  they  will  pay,  as  may  be  directed,  the  sum 
specified  in  the  warrant.    En.  March  11,  1872. 

Prac.  Act,  sec.  485.    En.  April  29.  1851. 

i  1216.  Officer  must  return  warrant  and  undertaking,  if 
any.  The  officer  must  return  the  warrant  of  arrest  and 
undertaking,  if  any,  received  by  him  from  the  person  ar* 
rested,  by  the  return  day  specified  therein.  En.  March  11, 
1872. 

Prac.  Act,  sec.  486.    En.  April  29,  1861. 
Cal.Rep.Cit  46,  7. 

8  1217.  Hearing.  When  the  person  arrested  has  been 
brought  up  or  appeared,  the  court  or  Judge  must  proceed  to 
investigate  the  charge  and  must  hear  any  answer  which 
the  person  arrested  may  make  to  the  same,  and  may  ex- 
amine witnesses  for  or  against  him,  for  which  an  adjourn- 
ment may  be  had  from  time  to  time,  if  necessary.  En. 
March  11,  1872. 

Cal.Rep.Cit  60,  98 ;  69,  4 ;  78,  497 :  118.  428. 

Prac.  Act,  sec  487.    En.  April  29,  1851. 

8 1218.  Judgment  and  penalty,  if  guilty.  Upon  the 
answer  and  evidence  taken  the  court  or  Judge  must  deter- 
mine whether  the  person  proceeded  against  is  guilty  of  the 
contempt  charged,  and  if  it  be  adjudged  that  he  is  guilty  of 
the  contempt,  a  fine  may  be  imposed  on  him  not  exceeding 
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five  hundred  dollars,  or  he  may  be  Imprisoned  not  exceed- 
ing five  days,  or  both.    En.  March  11,  1872. 

Cal.Rep.Cit.     60,     98;     64.488;     69,      8;     78.497;     94,884; 
119.     68;  122.  204. 

Prac.  Act,  sec.  488.    En.  April  29,  1851. 

Gal.Rep.Clt.  6.  821;  82.  88;  44.  478. 

i  1219.  If  the  contempt  Is  the  omission  to  perform  any 
act,  the  person  may  be  Imprisoned  until  performance. 
When  the  contempt  consists  in  the  omission  to  perform  an 
act  which  is  yet  in  the  power  of  the  person  to  perform,  he 
may  be  imprisoned  until  he  have  performed  it,  and  in  that 
case  the  act  must  be  specified  in  the  warrant  of  commit- 
ment   En.  March  11^  1872. 

Cal.Rep.Clt.     47.188;     69.       3;     69.      4;     81,    67;     88.462; 
90.  666;  119.    68;  122,  203;  122.  204. 

Prac.  Act,  sec.  489.    En.  April  29,  1851. 
CaLRep.Clt.  6,  821;  7.  177;  44.  478. 

Executor  or  administrator,  contempt:    Post,  sec.  1440. 

i  1220.  If  a  party  fail  to  appear,  proceedings.  When  the 
warrant  of  arrest  has  been  returned  served,  if  the  person 
arrested  do  not  appear  on  the  return  day,  the  court  or  judge 
may  issue  another  warrant  of  arrest,  or  may  order  the 
undertaking  to  be  prosecuted  or  both.  If  the  undertaking 
be  prosecuted,  the  measure  of  damages  in  the  action  is  the 
extent  of  the  loss  or  injury  sustained  by  the  aggrieved 
party,  by  reason  of  the  misconduct  for  which  the  warrant 
was  issued,  and  the  costs  of  the  proceeding.  En.  March 
11,  1872. 

Prac.  Act,  sec.  491.    En.  April  29,  1851. 

S 1221.  Illness  sufficient  cause  for  non-appearance  of 
party  arrested.  Confinement  under  arrests  for  contempt. 
Whenever,  by  the  provisions  of  this  title,  an  officer  is  re- 
quired to  keep  a  person  arrested  on  a  warrant  of  attach- 
ment in  custody,  and  to  bring  him  before  a  court  or  Judge, 
the  inability,  from  illness  or  otherwise,  of  the  person  to 
attend  is  sufficient  excuse  for  not  bringing  him  up;  and 
the  officer  must  not  confine  a  person  arrested  upon  the 
warrant  in  a  prison,  or  otherwise  restrain  him  of  personal 
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liberty,  except  so  far  as  may  be  necessary  to  secure  his 

personal  attendance.    En.  March  11, 1872. 
Prac  Act,  sec  492.    Sn.  April  29.  1851. 

i  1222.  Judgment  and  orders  in  such  cases  final.  Thf 
Judgment  and  orders  of  the  court  or  Judge,  made  in  cases  ol 
contempt,  are  final  and  conclusive.    En.  March  11,  1872. 

Cal.R6p.Git.  62,608;  62,481;  66,  80;  66,  81;  68.643; 
77,201;  81.  66;  88,624;  80,664;  00,656;  80,668; 
99.  861;  118,  141. 

Prac.  Act,  sec.  493.    En.  April  29,  1851. 

Cal.Rep.Clt.  62,  608. 


TITLE   VI. 

OF    THB    VOLUNTARY    DISSOLUTION    OF    CORPORATION!. 

I  1227.  How  dluolved. 

I  1228.  Application,  what  to  contain. 

1229.  Application,  how  signed  and  yerlfied. 

1280.  Filing  application  and  publication  of  notice. 

1231.  Objections  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeals. 

1234.  Application  by  savings  and  loan  society. 

i  1227.    How  dissolved.    A  corporation  may  be  dissolved 

by  the  superior  court  of  the  county  where  its  principal 
place  of  business  is  situated,  upon  its  voluntary  application 
for  that  purpose.  En.  March  11,  1872.  Am'd.  1877-S,  108; 
1880,  109. 

Cal.Rep.Cit  81,  386;  81,  887;  84.  365. 

Voluntary  dissolution,  receiver:    Ante,  sec.  665. 
Involuntary  dissolution:    Ante,  sees.  802  et  seq. 

{ 1228.  Application,  what  to  contain.  The  application 
must  be  in  writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members. 

2.  That  all  claims  and  demands  against  the  corporatloa 
have  been  satisfied  and  discharged.    En.  March  11, 1872. 
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S 1229.  Application,  how  signed  and  verified.  The  «ppl^ 
cation  must  be  signed  by  a  majority  of  the  board  of  trustees, 
directors,  or  other  officers'  having  the  management  of  the 
affairs  of  the  corporation,  and  must  be  verified  in  the  same 
manner  as  a  complaint  in  a  civil  action.  En.  March  11, 
1872. 

Cal.Rep.Clt.  47.  138. 

Verification:    Ante,  sec.  446. 

$  1230.  Filing  application  and  publication  of  notice.  If 
the  court  is  satisfied  that  the  application  Is  in  conformity 
with  this  title,  the  judge  thereof  must  order  it  to  be  filed 
with  the  cleiiE,  and  that  the  clerk  give  not  less  than  thirty 
nor  more  than  fifty  days'  notice  of  the  application,  by 
publication  in  some  newspaper  published  in  the  county;  and 
if  there  are  none  such,  then  by  advertisements  posted  up 
in  three  of  the  principal  public  places  in  the  county.  En. 
March  11»  1872.   AmU  1877-«,  108;  1880, 109. 

i  1231.  Objections  may  be  filed.  At  any  time  before  the 
expiration  of  the  time  of  publication,  any  person  may  file 
his  objections  to  the  application.    En.  March  11,  1872. 

S  1232.  Hearing  of  application.  After  the  time  of  publi- 
cation has  expired,  the  court  may,  upon  five  days'  notice  to 
the  persons  who  have  filed  objections  or  without  further 
notice,  if  no  objections  have  been  filed,  proceed  to  hear  and 
determine  the  application,  and  if  all  the  statements  therein 
made  are  shown  to  be  true,  must  declare  the  corporation 
dissolved.    En.  March  11, 1872.    Am'd.  1877-8,  108. 

Notices,  service,  etc.:    Ante,  sees.  1010  et  seq. 

S 1233.  Judgment  roil  and  appeals.  The  application, 
notices,  and  proof  of  publication,  objections  (if  there  be 
any)  and  declaration  of  dissolution,  constitute  the  Judg- 
ment roll;  and  from  the  Judgment  an  appeal  may  be  taken, 
as  from  other  Judgments  of  the  superior  courts.  En.  March 
11, 1872.    Am'd.  1877-8, 108;  1880,  109. 

CalJtep.Clt.  81,  386;  81.  387;  84.  366. 

Appeals  to  supreme  court:    Ante,  sees.  963-966. 

S  1234.  Application  by  savings  and  loan  society.  If  the 
applicant  be  a  savings  and  loan  association,  or  engaged  in 
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the  busliLess  of  recelYing  money  on  deposit  and  there  be 
any  unclaimed  deposit  or  dividend  in  its  hands  belonging 
to  a  person  whose  whereabouts  are  unknown  to  the  trus- 
tees, directors,  or  other  officers  presenting  the  application, 
the  application  shall  set  forth  the  name  of  the  person 
making  such  deposit  or  entitled  to  such  dividend,  the  time 
when  such  deposit  was  made  or  dividend  declared,  the  resi- 
dence, if  known,  of  such  person  at  the  time  of  such  deposit, 
the  amount  of  such  deposit  or  dividend,  and  the  fact 
that  the  whereabouts  of  such  person  are  known.  The 
same  facts  shall  be  stated  in  the  notice  of  the  application 
given  by  the  clerk.  If,  at  any  time  before  the  expiration  of 
the  time  of  publication,  any  person  shall  file  a  claim  to  such 
deposit  or  dividend,  the  court  shall,  at  the  hearing  and  upon 
five  days'  notice  to  him,  hear  and  determine  his  claim,  and, 
if  such  claim  be  established,  order  such  money  to  be  paid 
to  him.  All  such  deposits  or  dividends  not  so  claimed,  or 
as  to  which  no  claim  shall  be  established,  shall,  upon  order 
of  the  court,  be  paid  into  the  state  treasury,  accompanied 
with  a  copy  of  the  order,  which  shall  set  forth  the  flacts 
hereinbefore  required  to  be  stated  concerning  such  deposits 
or  dividends;  and,  upon  production  of  the  treasurer's  re- 
ceipt for  such  payment,  the  court  may  proceed  to  declare 
the  corporation  dissolved  as  in  other  cases.  All  unclaimed 
deposits  and  dividends  so  paid  Into  the  state  treasury  shall 
be  received,  invested,  accounted  for,  and  paid  out,  in  the 
same  manner  and  by  the  same  officers  as  is  provided  by  law 
in  the  case  of  escheated  estates  and  in  section  twelve  hun- 
dred and  seventy-two  of  this  code.    En.  Stats.  1897.  83. 
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TITLE   Vn. 


OF    BMINENT    DOMAIN. 

1287.  Eminent  domain  defined. 

1288.  Purposes  for  which  it  may  be  exercised. 
1288.     Bstates  subject  to  public  use. 

1240.  Private  property  defined.    Glasses  enumerated. 

1241.  Facts  necessary  to  be  found  by  court  before  condemnation. 

1242.  Parties  may  make  location.     May  enter  to  make  surreys. 
1248.  Jurisdiction  in  superior  court. 
1244.  The  complaint  and  its  contents. 
1246.  Summons,  what  to  contain.    How  issued  and  serred. 

1246.  Who  may  defend. 

1247.  Court  shall  have  Jurisdiction  to  regulate  the  mode  of  mak- 
ing crossings  or  of  enjoying  a  common  use. 

1248.  Court  or  Jury  to  aaseas  damages. 
1248.    The   date   with   respect  to   which   compensation   shall  be 

assessed,  and  the  measure  thereof. 
1250.     New  proceedings  to  cure  defectiTe  title. 
125L     Payment  of  damages  or  deposit  of  bond  therefor. 
1252.     Damages,  to  whom  paid. 
1268.    Final  order  of  condemnation,  what  to  contain.    When  flle^ 

title  Tests. 
1264.     Putting  plaintiff  in  possession. 
1256.    Costs  may  be  allowed,  apportionment  thereof. 

1256.  Rules  of  practice. 

1257.  New  trials  and  appeals. 
1268.     When  title  takes  effect,  and  construction  oL 
1268.     When  title  takes  effect. 

1260.  Construction. 

1261.  Pending  proceedings  not  affected. 

1262.  Rules  of  practice. 

1263.  Exceptions. 

1264.  Preference  of  proceedings  orer  other  cMI  actions. 

Gen.  Cit.  to  Tltle-<3al.Rep.Clt.     64,126;     67,481;     68,     68; 

68,  801;  118,  166. 

§  1237.  Eminent  domain  defined.  Eminent  domain  Is  the 
right  of  the  people  or  government  to  take  private  property 
for  public  use.  This  right  may  be  exercised  in  the  manner 
provided  in  this  title.    En.  March  11, 1872. 

Cal.Rep.Cit.     87,  231 ;     81,  245 ;     81,  247 ;     81,  248 ;  130,  634 ; 
138,  682. 

Constitutional  provisions:   See  Ck)n8t.  Cal.,  art  1,  sec.  14; 
art.  12,  sec.  8;  art.  16,  sec.  1. 
State  may  exercise  right  of:    Pol.  Ck)de,  sec.  44. 

S  1238.  Purposes  for  which  It  may  be  exercised.  Subject 
to  the  provisions  of  this  title,  the  right  of  eminent  domain 
may  be  exercised  in  behalf  of  the  following  public  uses: 

Code  CiT.  Proc.— 40. 
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1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy 
and  army  stations,  lighthouses,  range  and  beacon  lights, 
coast  surveys,  and  all  other  public  uses  authorized  by  the 
government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state^ 
and  all  other  public  uses  authorized  by  the  legislature  of 
the  state. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county, 
incorporated  city,  or  city  and  county,  village,  town  or 
school  districts;  canals,  aqueducts,  reservoirs,  tunnels, 
flumes,  ditches,  or  pipes  for  conducting  or  storing  water 
for  the  use  of  the  inhabitants  of  any  county,  incorporated 
city,  or  city  and  county,  village  or  town,  or  for  draining  any 
county,  incorporated  city,  or  city  and  county,  village  or 
town;  raising  the  banks  of  streams,  removing  obstructions 
therefrom,  and  widening  and  deepening  or  straightening 
their  channels,  roads,  streets  and  alleys;  public  mooring 
places  for  watercraft,  public  parks,  including  parks  and 
other  places  covered  by  water,  and  all  other  public  uses  for 
the  benefit  of  any  county,  incorporated  city,  or  city  and 
county,  village  or  town,  or  the  inhabitants  thereof,  which 
may  be  authorized  by  the  legislature;  but  the  mode  of 
apportioning  and  collecting  the  costs  of  such  improvements 
shall  be  such  as  may  be  provided  in  the  statutes  by  which 
the  same  may  be  authorized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads;  paths  and 
roads  either  on  the  surface,  elevated  or  depressed,  for  the 
use  of  bicycles,  tricycles»  motor-cycles  and  other  horseless 
vehicles,  steam,  electric  and  horse  railroads,  canals,  ditches, 
dams,  pondings,  fiumes,  aqueducts  and  pipes,  for  irrigation, 
public  transportation,  supplying  mines  and  farming  neigh- 
borhoods with  water,  and  draining  and  reclaiming  lands, 
and  for  fioating  logs  and  lumber  on  streams  not  navi- 
gable. 

5.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for  the 
flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  trom 
their  several  mines. 
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6.  By-roads  leading  from  highways  to  residences,  farms, 
mines,  mills,  factories  and  buildings  for  operating  machin- 
ery, or  necessary  to  reach  any  property  used  for  public 
puri)oses.  /    -     r( 

7.  Telegraph  lines.  >tJUD  ^ttit4WvN^  Juv-^*-  i^^f^^J 

8.  Sewerage  of  any  incorporatea  city,  city  and  county,  or 
of  any  village  or  town,  whether  incorporated  or  unincor- 
porated, or  of  any  settlement,  consisting  of  not  less  than 
ten  families,  or  of  any  public  buildings  belonging  to  the 
state,  or  to  any  college  or  university. 

9.  Roada  for  transportation  by  traction  engines  or  road 
locomotives. 

10.  Oil  pipe  lines. 

11.  Roads  and  flumes  for  logging  or  lumbering  purposes. 

12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts, 
and  pipes  for  supplying  and  storing  water  for  the  operation 
of  machinery  for  the  purpose  of  generating  and  trans- 
mitting electricity  for  the  supplying  of  mines,  quarries, 
railroads,  tramways,  mills  and  factories  with  electrical 
power,  and  also  for  the  supplying  electricity  to  light  or 
heat  mines,  quarries,  mills,  factories,  incorporated  cities, 
cities  and  counties,  villages  or  towns,  together  with  lands, 
buildings  and  all  other  improvements  in  or  upon  which  to 
erect,  install,  place,  use,  or  operate  machinery  for  the  pur- 
pose of  generating  and  transmitting  electricity  for  any  of 
the  purposes  or  uses  above  set  forth. 

18.  BlecUic  light  lines,  electric  power  lines,  electric  heat 

lines;  and  electric  light,  heat  and  power  lines.    En.  March 

11,  1872.    Am'd.  1873-4,  853;  1891,  48;  1893.  146:  1895,  89; 

1897.  70 ;  1900-01,  72.   /  tf;  tfLy^^rJTk^^  Vl  uQ 

CaI.Rep.Clt.  61,  271 ;  61,  272 ;  66,  390 ;  69,  302 ;  79,  165  ; 

87,  232;  91,  265.  Subd.  3  —  62,  182;  62,  183;  67.  660: 

92.  531 ;  95,  111 ;  95.  112  ;  98.  622  ;  119.  165  ;  182.  237  . 

Subd.  4  —  63,  227  ;  56.  596  ;  76.  370  ;  79.  161 ;  79,  550  ; 

97,  679;  HI.  227;  134,  414;  136,  49.  Subd.  6  —  51,  271; 

61,272;  63,  73;  73,484;  73.  485;  108,  90.  Subd.  8— 
91.248;  91.263. 

Eminent  domain  generally:     See  Civ.  Code,  sec.  1001. 
Condemnation  of  state  land  for  governmental  purposes: 
Pol.  Code,  sees.  83,  34. 
Road  purposes:    Pol.  Code,  sec.  2690. 
Toll-roads:    Pol.  Code,  sec.  2787.  • 
Toll-bridge  or  ferry:    Pol.  Code,  sec.  2855. 
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Wharves,  chutes,  and  piers:    Pol.  Code,  sec.  2913. 
Reclamation  purposes:    Pol.  Code,  sec.  3471. 
Streets  or  alleys:    Pol.  Code,  sec.  4372. 

$  1239.  Estates  subject  to  public  use.  The  following  is  a 
classification  of  the  estates  and  rights  in  lands  subject  to 
be  taken  for  public  use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for  an 
outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tail- 
ings of  a  mine. 

2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 

the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees, 

and  timber  as  may  be  necessary  for  some  public  use.    En. 

March  11, 1872.    Am'd.  1873-4,  355. 

Cal.Rep.Clt     66,     10;     62,  183;     62,  184;     67,     60;     67,  660; 
92,  631;  124,  616.      Bubd.  3—111,  220. 

§  1240.    Private  property  defined.    Classes  enumerated. 

The  private  property  which  may  be  taken  under  this  title 
Includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  including  tide  and  sub- 
merged lands,  not  within  the  corporate  limits  of  any  city»  or 
city  and  county,  or  to  any  county.  Incorporated  city,  or  city 
and  county,  village  or  town,  not  appropriated  to  some  pub- 
lic use; 

3.  Property  appropriated  to  public  use;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use 
than  that  to  which  it  has  been  already  appropriated. 

4.  Franchises  for  toll-roads,  toll-bridges,  and  ferries,  and 
all  other  franchises;  but  such  franchises  shall  not  be  taken 
unless  for  free  highways,  railroads,  or  other  more  neces- 
sary public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and  any 
and  all  structures  and  improvements  thereon,  and  the  lands 
held  or  used  in  connection  therewith  shall  be  subject  to  be 
connected  with,  crossed,  or  intersected  by  any  other  right 
of  way  or  improvements,  or  structures  thereon.     They 
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shall  also  be  subject  to  a  limited  use,  In  common  with  the 
owner  thereof,  when  necessary;  but  such  uses,  crossings* 
Intersections,  and  connections  shall  be  made  in  manner 
most  compatible  with  the  greatest  public  benefit  and  least 
private  injury. 

6.  All  classes  of  private  property  not  enumerated  may 
be  taken  for  public  use,  when  such  taking  is  authorized  by 
law; 

7.  Proceedings  to  condemn  lands  belonging  to  this  state 
are  hereby  authorized,  and  must  be  maintained  and  con- 
ducted in  the  same  manner  as  are  other  condemnation 
proceedings  provided  for  in  this  title;*  except,  that  in  such 
proceedings  the  summons  and  a  copy  of  the  complaint  must 
be  served  on  the  governor,  attorney-general,  and  surveyor- 
general  of  this  state.  En.  March  11,  1872.  Am'd.  1900-01, 
307. 

Cal.Rep.CIt.  62.  188;  111,  230.    Subd.  3— 111.  227. 

More  necessary  public  use:    Post,  sec.  1241,  subd.  3. 
Crossings:    Post,  sec.  1247,  subd.  1. 

S  1241.  Facts  necessary  to  be  found  by  court  before  con- 
demnation.   Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use 
authorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use.    En.  March  11,  1872. 

Cal.Rep.Clt.     60,  506 ;     64.  131 ;     67.     62 ;     68,     63 :     71,  480 : 
70,  161;     91.  253.      Subd.  8  —  81,  256. 

S  1242.  Parties  may  make  location.  May  enter  to  make 
surveys.  In  all  cases  where  land  is  required  for  public  use, 
the  state,  or  its  agents  in  charge  of  such  use,  may  survey 
and  locate  the  same;  but  it  must  be  located  in  the  manner 
which  will  be  most  compatible  with  the  greatest  public 
good  and  the  least  private  injury,  and  subject  to  the  provi- 
sions of  section  twelve  hundred  and  forty-seven.  The  state, 
or  its  agents  in  charge  of  such  public  use,  may  enter  upon 
the  land  and  make  examinations,  surveys  and  maps  there- 
of,  and  such  entry  shall  constitute  no  cause  of  action  in 
favor  of  the  owners  of  the  land,  except  for  injuries  result- 
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Ing  from  negligence,  wantonness,  or  malice.    Bn.  March  XL, 

. 1872. 

Cal.Rep.Cit.     76,  412;     76,  413;     81,  255;  122,  608;  128,    11; 
133,  398. 

State  or  its  agents:    Civ.  Code,  sec.  1001. 

i  1243.    Jurisdiction  in  superior  court.    All  proceedings 

under  this  title  must  be  brought  in  the  superior  court  of 
the  county  in  which  the  property  is  situated.  They  must  be 
commenced  by  filing  a  complaint  and  issuing  a  summons 
thereon.    En.  March  11,  1872.    Am'd.  1880,  118. 

Cal.Rep.Cit.  65,895;  65,410;  74,263;  76,410;  83,496; 
83.  497  ;  87,  231 ;  106,  205 ;  124,  647 ;  134.  589  ;  138,  580 : 
138,  682. 

Complaint:    Post.  sec.  1244;  generally:    Ante,  sec.  426. 
Summons:     Post,  sec.  1245;  generally:     Ante,  sees.  406 
et  seq. 

S  1244.  Tlie  complaint  and  its  contents.  The  complaint 
must  contain: 

1.  The  name  of  the  corporation,  association,  commission, 
or  person  in  charge  of  the  public  use  for  which  the  property 
is  sought,  who  must  be  styled  plaintiff. 

2.  The  names  of  all  owners  and  claimants  of  the  proper- 
ty, if  known,  or  a  statement  that  they  are  unknown,  who 
must  be  styled  defendants. 

8.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  termini,  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
irolved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land  sought  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of 
an  entire  parcel  or  tract.  All  parcels  lying  in  the  county, 
and  required  for  the  same  public  use,  may  be  included  in 
the  same  or  separate  proceedings,  at  the  option  of  the 
plaintiff,  but  the  court  may  consolidate  or  separate  them  to 
suit  the  convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of  way 
for  the  purposes  of  sewerage  is  made  on  behalf  of  a  settle- 
ment, or  of  an  incorporated  village  or  town,  the  board  of 
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supervisors  of  the  county  may  be  named  as  plaintiS.    En. 

March  11, 1872.    Am'd.  1873-4,  356;  1880,  118. 

Cal.Rep.Clt.  67,  60;  67.  61;  67,  64:  83,610;  87.233; 
124.  609;  182,  236;  134.  416.  Subd.  4  —  91.  252;  122.  602; 
134,  414.      SuImL  6  —  76,  413;  122.  602. 

1 1245.  Summons,  what  to  contain.  How  issued  and 
served.  The  clerk  must  Issue  a  summons,  which  must  con- 
tain the  names  of  the  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it  is 
sought,  and  a  reference  to  the  complaint  for  descriptions  of 
the  respective  parcels,  and  a  notice  to  the  defendants  to 
appear  and  show  cause  why  the  property  described  should 
not  be  condemned  as  prayed  for  in  the  complaint  In  all 
other  particulars  it  must  be  in  the  form  of  a  summons  in 
civil  actions,  and  must  be  served  in  like  manner.  En. 
March  11,  1872. 

Summons  generally,  contents:  Ante,  sees.  407  et  seq.; 
service:    Ante,  sees.  410  et  seq. 

{  1246.  Who  may  defend.  All  persons  in  occupation  of, 
or  having  or  claiming  an  interest  in,  any  of  the  property 
described  in  the  complaint,  or  in  the  damages  for  the  tak- 
ing thereof,  though  not  named,  may  appear,  plead,  and 
defend,  each  in  respect  to  his  own  property  or  interest, 
or  that  claimed  by  him,  in  like  manner  as  if  named  in  the 
complaint.    En.  March  11, 1872. 

Cal.Rep.Cit.  87.  265;  124.  609. 

Appearance,  generally:  Ante.  sec.  1014. 
Answer,  counterclaim,  and  cross-complaint:    Ante,  sees. 
437-442. 

1 1247.  Court  shall  have  Jurisdiction  to  regulate  the  mode 
of  making  crossings  or  of  enjoying  a  common  use.  The 
court  shall  have  power: 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the  com- 
mon use  mentioned  in  the  fifth  subdivision  of  section  twelve 
hundred  and  forty; 

2.  To  hear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  condemned,  and  to 
tbe  damages  therefor; 

8.  To  determine  the  respective  rights  of  different  parties 
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seeking  condemnation  of  the  same  property.    Bn.  Mardi 
11,  1872. 

Cal.Rep.Cit  76.  412;  124,  609;  124,  613. 

$  1248.  Court  or  Jury  to  asteM  damages.  The  oonrt, 
jury,  or  referee  must  hear  such,  legal  testimony  as  may 
be  offered  by  any  of  the  parties  to  the  proceedings,  and 
thereupon  must  ascertain  and  assess: 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed. 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will 
accrue  to  the  portion  not  sought  to  be  condemned,  by  reason 
of  its  severance  from  the  portion  sought  to  be  condemned, 
and  the  construction  of  the  improvement  in  the  manner 
proposed  by  the  plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  construction  of  the  improvement 
proposed  by  the  plaintiff;  and  if  the  benefit  shall  be  equal 
to  the  damages  assessed  under  subdivision  t\vo,  the  owner 
of  the  parcel  shall  be  allowed  no  compensation  except  the 
value  of  the  portion  taken;  but  if  the  benefit  shall  be  less 
than  the  damages,  so  assessed,  the  former  shall  be  deducted 
from  the  latter,  and  the  remainder  shall  be  the  only 
damages  allowed  in  addition  to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  water 
or  the  use  of  water,  belonging  to  riparian  owners,  or  ap- 
purtenant to  any  lands,  how  much  the  lands  of  the  riparian 
owner,  or  the  lands  to  which  the  property  sought  to  be 
condemned  Is  appurtenant,  will  be  benefited.  If  at  all,  by  a 
diversion  of  water  from  its  natural  course,  hy  the  con- 
struction and  maintenance,  by  the  person  or  corporation 
in  whose  favor  the  right  of  eminent  domain  is  exercised, 
of  works  for  the  distribution  and  convenient  delivery  of 
water  upon  said  lands;  and  such  benefit,  if  any.  shall  be 
deducted  from  any  damages  awarded  the  owner  of  such 
property. 
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6.  If  the  property  sought  to  be  condemned  be  for  a 
railroad,  the  cost  of  good  and  sufficient  fences  along  the 
line  of  such  railroad,  and  the  cost  of  cattle-guards  where 
fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable^  compensation  must  be  assessed 

for  each  source  of  damages  separately.    En.  March  11, 1872. 

Am'd.  1889,  843. 

Cal.Rep.Cit.  66,   9;  64.111;  67,  64;  68,  68;  69,206; 

79,  551 ;  83,  614 ;  91,  452 ;  104,  27 ;  104.  28 ;  134.  415 ; 

137,  622.  Sum.  2  —  79,  550.   Subd.  3  —  79,  660.  Subd.  4— 

64,  113.  Sum.  6  —  64.  112. 

Judgment  of  condemnation:  Post,  sec.  1268. 
Practice,  etc.:  Ante,  sec.  1246;  post,  sees.  1256,  1257. 
Jury:    Sec.  1256,  infra. 
Value,  etc.:   Post,  sec.  1249. 

i  1249.  The  date  with  respect  to  which  compensation 
shall  be  assessed,  and  the  measure  thereof.  For  the  pur- 
pose of  assessing  compensation  and  damages,  the  right 
thereto  shall  be  deemed  to  have  accrued  at  the  date  of  the 
summons,  and  its  actual  value,  at  that  date,  shall  be  the 
measure  of  compensation  for  all  property  to  be  actually 
taken,  and  the  basis  of  damages  to  property  not  actually 
taken  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed  as  provided  in  section  twelve  hun- 
dred and  forty-eight.  If  an  order  be  made  letting  the 
plaintiff  into  possession,  as  provided  in  section  twelve 
hundred  and  fifty-four,  the  compensation  and  damages 
awarded  shall  draw  lawful  interest  from  the  date  of  such 
order.  No  improvements  put  upon  the  property,  subse- 
quent to  the  date  of  the  service  of  summons  shall  be  in- 
cluded in  the  assessment  of  compensation  or  danlages. 
En.  March  11, 1872. 

Ca1.Rep.Cit     61,     91 ;     68,     66 ;     74,  262 ;     83,  668 ;  124,  643 ; 
124,  644;  124,  648. 

S  1250.  New  proceedings  to  cure  defective  title.  If  the 
title  attempted  to  be  acquired  is  found  to  be  defective 
from  any  cause,  the  plaintiff  may  again  institute  proceed- 
ings to  acquire  the  same,  as  in  this  title  prescribed.  En. 
March  11,  1872. 

$  1251.  Payment  of  damages  or  deposit  of  bond  therefor. 
The  plaintiff  must,  within  thirty  days  after  final  judgment^ 
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pay  the  sum  of  money  aBsessed;  but  may,  at  the  time  of  or 
before  payment,  elect  to  build  the  fences  and  cattle-guards; 
and  if  he  so  elect,  shall  execute  to  the  defendant  a  bond, 
with  sureties  to  be  approved  by  the  court  in  double  the  as- 
sessed cost  of  the  same,  to  build  such  fences  and  cattle- 
guards  within  eighteen  months  from  the  time  the  rail- 
road is  built  on  the  land  taken,  and  if  such  bond  be  given, 
need  not  pay  the  cost  of  such  fences  and  cattle-guards. 
In  an  action  on  such  bond,  the  plaintiff  may  recover  rea- 
sonable attorney's  fees.    En.  March  11,  1872. 

Cal.Rep.Clt.     64,112;     64,118;     65.294;     67,    63;  104,     27; 
129.  407;  129.  408;  138,      7;  184,  416. 

S  1252.  Damages,  to  whom  paid.  Payment  may  be  made 
to  the  defendants  entitled  thereto,  or  the  money  may  be 
deposited  in  court  for  the  defendants,  and  be  distributed 
to  those  entitled  thereto.  If  the  money  be  not  so  paid  or 
deposited,  the  defendants  may  have  execution  as  in  civil 
cases;  and  if  the  money  cannot  be  made  on  execution,  the 
court,  upon  a  showing  to  that  effect,  must  set  aside  and 
annul  the  entire  proceedings,  and  restore  possession  of 
the  property  to  the  defendant,  if  possession  has  been 
taken  by  the  plaintiff.    En.   March  11,  1872. 

Cal.Rep.Cit.     64.112;     67,    63;     78,    81;     78.     82:129.407: 

133.  7. 

Payment,  when  to  be  made:  Ante,  sec  1251;  post,  sec 
1254. 

§  1253.  Final  order  of  condemnation,  what  to  contain. 
When  filed,  title  vests.  When  payments  have  been  made, 
and  the  bond  giveh,  if  the  plaintiff  elects  to  give  one, 
as  required  by  the  last  two  sections,  the  court  must  make 
a  final  order  of  condemnation,  which  must  describe  the 
property  condemned,  and  the  purposes  of  such  condemna- 
tion. A  copy  of  the  order  must  be  filed  in  the  office  of  the 
recorder  of  the  county,  and  thereupon  the  property  de- 
scribed therein  shall  vest  In  the  plaintiff  for  the  purposes 
therein  specified.    En.  March  11,  1872. 

Cal.Rep.Cit.     64,  112;     67,    62;     78,  369;  182.  841;  133,      7; 

134.  416. 

S  1254.  Putting  ptaintlfr  In  possession.  At  any  time  after 
trial  and  judgment  entered  or  pending  an  appeal  from  the 
Judgment  to  the  supreme  court,  whenever  the  plaintiff  shall 
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hav%  paid  Into  court,  for  the  defendant,  the  full  amount  of 
Che  judgment,  and  such  further  sum  as  may  be  required 
by  the  court  as  a  fund  to  pay  any  further  damages  and  costs 
that  may  be  recovered  In  said  proceeding,  as  well  as  all 
damages  that  may  be  sustained  by  the  defendant,  if,  for 
any  cause,  the  property  shall  not  be  finally  taken  for  public 
use,  the  superior  court  in  which  the  proceeding  was  tried 
may,  upon  notice  of  not  lees  than  ten  days,  authorize  the 
plaintiff,   if  already   in  possession,   to   continue   therein, 
and  if  not,  then  to  take  possession  of  and  use  the  property 
during  the  pendency  of  and  until  the  final  conclusion  of  the 
litigation,  and  may,   if  necessary,   stay   all   actions   and 
proceedings  against  the  plaintiff  on  account  thereof.    The 
defendant,  who  is  entitled  to  the  money  paid  into  court  for 
him  upon  any  Judgment,  shall  be  entitled  to  demand  and 
receive  the  same  at  any  time  thereafter  upon  obtaining  an 
order  therefor  from  the  court.     It  shall  be  the  duty  of 
the  court,  or  a  judge  thereof,  upon  application  being  made 
by  such  defendant,  to  order  and  direct  that  the  money  so 
paid  into  court  for  him  be  delivered  to  him  upon  his  filing 
a  satisfaction  of  the  judgment,  or  upon  his  filing  a  receipt 
therefor,  and  an  abandonment  of  all  defenses  to  the  action 
or  proceeding,  except  as  to  the  amount  of  damages  that 
he  may  be  entitled  to  in  the  event  that  a  new  trial  shall  be 
granted.    A  payment  to  a  defendant,  as  aforesaid,  shall  be 
held  to  be  an  abandonment  by  such  defendant  of  all  de- 
fenses Interposed  by  him,  excepting  his  claim  for  greater 
compensation.    In  ascertaining  the  amount  to  be  paid  into 
court,  the  court  shall  take  care  that  the  same  be  suf- 
ficient and  adequate.     The  payment  of  the  money  into 
court,   as  hereinbefore  provided  for,  shall  not  discharge 
the  plaintiff  from  liability  to  keep  the  said  fund  full  and 
without  diminution;  but  such  money  shall  be  and  remain,  as 
to  all  accidents,  defalcations,  or  other  contingencies  (as 
between  the  parties  to  the  proceedings),  at  the  risk  of  the 
plaintiff,  and  shall  so  remain  until  the  amount  of  the  com- 
pensation or  damages  is  finally  settled  by  judicial  deter- 
mination, and  until  the  court  awards  the  money,  or  such  part 
thereof  as  shall  be  determined  upon,  to  the  defendant, 
and  until  he  is  authorized  or  required  by  rule  of  court  to 
take  it.    If,  for  any  reason,  the  money  shall  at  any  time  be 
lost,  or  otherwise  abstracted  or  withdrawn,  through  no 
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fanlt  of  the  defendant,  the  court  shall  require  the  plaintiff 
to  make  and  keep  the  sum  good  at  all  times  until  the  liti- 
gation is  finally  brought  to  an  end,  and  imtll  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  aboTB 
provided,  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  the  money,  and  shall 
be  liable  to  the  plaintiff  upon  his  official  bond  for  the  same, 
or  any  part  thereof,  in  case  it  be  for  any  reason  lost  or 
otherwise  abstracted  or  withdrawn.  The  court  may  order 
the  money  to  be  deposited  in  the  state  treasury,  and  in 
such  case  it  shall  be  the  duty  of  the  state  treasurer  to  re- 
ceive all  such  moneys,  duly  receipt  for,  and  to  safely  keep 
the  same  in  a  special  fund,  to  be  entered  on  his  books  as 
a  condemnation  fund  for  such  purpose,  and  for  such  duty 
he  shall  be  liable  to  the  plaintiff  upon  his  official  bond. 
The  state  treasurer  shall  pay  out  such  money  so  deposited 
in  such  manner  and  at  such  times  as  the  court  or  a  Judge 
thereof  may,  by  order  or  decree,  direct  In  all  cases  where 
a  new  trial  has  been  granted  upon  the  application  of  the 
defendant,  and  he  has  failed  upon  such  trial  to  obtain 
greater  compensation  than  was  allowed  him  upon  the  first 
trial,  the  costs  of  such  new  trial  shall  be  taxed  against  him. 
En.  March  11,  1872.  Am'd.  1877-8,  108;  1880,  119;  1897, 
186;  1903,  109. 

Cal.Rep.Clt.  47.  70 ;  47,  519 ;  47,  520 

53,  211 ;  65.  876 ;  77.  29 ;  78.  81 

83.  667  ;  96.  221 ;  95.  223  ;  103.  236 

133.  532 ;  137.  675 :  137.  576 ;  137,  578 


47,  523 ;  49,  241 ; 

78,  444;  78,  448; 
104.  22;  104.  24; 
138.  644. 


Interest:  Ante,  sec.  1249. 


§  1255.  Costs  may  be  allowed,  apportionment  thereof. 
Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  appor- 
tioned between  the  parties  on  the  same  or  adverse  sides,, 
in  the  discretion  of  the  court    En.  March  11,  1872. 

Cal.Rep.Clt.     88.    67;     88.    68;     98.262:104,    22:104.     23; 
125.  106;  133.      7. 

fi  1256.  Rules  of  practice.  E2xcept  as  otherwise  provided 
in  this  title,  the  provisions  of  part  two  of  this  code  are 
applicable  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title.    EhL  March  11,  1872. 

Cal.Rep.Clt.  60.  606;  67.  62;  74.  266:  134,  877;  188.  682. 

Part  two:*  Ante,  sees.  807  et  seq. 
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1 1267.  New  trials  and  appeals.  The  provisions  of  part 
two  of  this  code,  relative  to  now  trials  and  appeals,  except 
in  so  far  as  they  are  inconsistent  with  the  provisions  of  this 
title,  apply  to  the  proceedings  mentioned  in* this  title;  pro* 
vided,  that  upon  the  payment  of  the  sum  of  money  assessed, 
and  upon  the  execution  of  the  hond  to  huild  the  fences  and 
cattle-guards,  as  provided  in  section  twelve  hundred  and 
fifty-one,  the  plaintiff  shall  be  entitled  to  enter  into, 
improve,  and  hold  possession  of  the  property  sought  to  be 
condemned  (if  not  already  In  possession)  as  provided  in 
section  twelve  hundred  and  fifty-four,  and  devote  the  same 
to  t^e  public  use  in  question;  and  no  motion  for  new  trial 
or  appeal  shall,  after  such  payment  and  filing  of  such  bond 
as  aforesaid,  in  any  manner  retard  the  contemplated  im* 
provement.  Any  money  which  shall  have  been  deposited, 
as  provided  in  section  twelve  hundred  and  fifty-four,  may 
be  applied  to  the  payment  of  the  money  assessed  and  the 
remainder,  if  any  there  be,  shall  be  returned  to  the 
plaintiff.  En.  March  11,  1872.  Am'd.  1877-8,  109;  1897, 
188;  1903,  110. 

CalJtep.Cit.  69,  90;  104.  27. 

fi  1258.  When  title  takes  effect,  and  construction  of. 
With  relation  to  the  acts  passed  at  the  present  session 
of  the  legislature,  this  title  must  be  construed  in  the  same 
manner  as  if  this  code  had  been  passed  on  the  last  day  of 
this  session,  and  from  and  after  the  time  this  code  takes 
effect,  all  laws  of  this  state  in  relation  to  the  taking  of 
private  property  for  public  uses  are  abolished,  and  all 
proceedings  had  In  the  exercise  of  the  powers  of  eminent 
domain  must  conform  to  the  provisions  of  this  title.  En. 
March  11,  1872. 

S  1259.  When  title  takes  effect.  Title  seven  of  part  three 
of  the  Ck>de  of  Civil  Procedure  of  the  state  of  California 
(this  title)  shall  be  in  force  and  effect  from  and  after  the 
fourth  day  of  April,  one  thousand  eight  hundred  and 
seventy-two.    En.  March  11,  1872. 

S 1260.  ConstVuction.  From  and  after  the  time  this 
title  takes  effect.  It  must  be  construed  in  the  same  manner 
as  It  would  be  were  sections  four  and  seventeen  of  this  code 
in  force  and  effect    En.  March  11,  1872. 

Code  ClT.  Proc— 41. 
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1 1261.  Pending  proceedings  not  affected.  No  proceed- 
ing to  enforce  the  right  of  eminent  domain  commenced 
before  this  title  takes  effect  is  affected  by  the  provisions 
of  this   titie.  •En.   March   11,   1872. 

f  1262.  Rules  of  practice.  Until  the  first  day  of  January, 
one  thousand  eight  hundred  and  seventy-three,  at  twelve 
o'clock  noon,  the  provisions  of  sections  twelve  hundred 
and  fifty-six  and  twelve  hundred  and  fifty-seven  of  this 
title  are  suspended,  and  until  then,  except  as  otherwise 
provided  in  this  title,  the  rules  of  pleading  and  practice 
in  civil  actions  now  in  force  in  this  state  are  applicable  to 
Che  proceedings  mentioned  in  this  title,  and  constitute  the 
rules  of  pleading  and  practice  therein.  En.  March  U. 
1872. 

f  1263.  Exceptions.  Nothing  In  this  code  must  be  con- 
strued to  abrogate  or  repeal  any  statute  provldizig  for 
the  taking  of  property  in  any  city  or  town  for  street  pur- 
poses.   En.  March  11,  1872. 

Cal.Rep.Clt.  66,  606;  79,  161;  87,  231;  91,  247;  91.  248. 

m 

1 1264.  Preference  of  proceedings  over  other  civil  ac- 
tions. In  all  actions  brought  under  the  provisions  of  this 
title,  to  enforce  the  right  of  eminent  domain,  all  courts 
wherein  such  actions  are  or  may  hereafter  be  pending, 
shall  give  such  actions  preference  over  all  other  civil  ac- 
tions therein,  in  the  matter  of  setting  the  same  for  hearing 
or  trial,  and  in  hearing  the  same,  to  the  end  that  all  such 
actions  shall  be  quickly  heard  and  determined.  BSn.  Stats. 
1903, 165. 
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TITLE   VIII. 

OF    ESCHEATED    ESTATES. 

i  1269.     Manner  of  commencing  prooeedlngs  relative  to  escheated 

estates. 
^  1270.     Receiver  of  rents  and  profits  may  be  appointed. 
I  1271.     Appearance,  pleadings,  and  trial. 
I  1272.     Ftoceedlngs  bj  persons  claiming  escheated  estates. 

1 1269.  Manner  of  commencing  proceedings  relative  to 
escheated  estates.  When  the  attorney-general  Is  Informed 
that  any  real  estate  has  escheated  to  this  state,  he  must 
file  an  information  in  behalf  of  the  state  In  the  superior 
court  of  the  county  in  which  such  estate,  or  any  part 
thereof,  is  situated,  setting  forth  a  description  of  the 
estate,  the  name  of  the  person  last  seised,  the  name  of  the 
occupant  and  person  claiming  such  estate,  if  known,  and  the 
facts  and  circumstances  in  consequence  of  which  the  es- 
tate Is  claimed  to  have  escheated,  with  an  allegation  that, 
by  reason  thereof,  the  state  of  California  has  right  by  law 
to  such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all 
persons  interested  in  the  estate  to  appear  and  show  cause, 
it  any  they  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  state;  which 
order  must  be  published  for  at  least  one  month  from  the 
date  thereof,  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in  this 
state.    En.  March  11,  1872.    Am'd.  1880,  110. 

CalJlep.Cit^  65,  695;  67.  381;  67,  385;  110.  410. 

Property  when  escheats:  Pol.  Code,  sec.  41. 
Duty  of  attorney-general:  Pol.  Code,  sec.  474. 
Unclaimed  realty  of  nonresident  aliens  escheats  to  state: 
Civ.  Code,  sec.  672. 

8  1270.    Receiver  of  rents  and  profits  may  be  appointed. 
The  court,  upon  the  information  being  filed,  and  upon  the 
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application  of  the  attorney-general,  either  before  or  after 
answer,  upon  notice  to  the  party  claiming  such  estate  If 
known,  may,  upon  sufficient  cause  therefor  being  shown, 
appoint  a  receiver  to  take  charge  and  recelye  the  rents 
and  profits  of  the  same  until  the  title  to  such  real  estate 
is  finally  settled.    En.  March  11,  1872. 

Appointment  of  receiver:     See    generally,    ante,    aeca. 
564-669. 

1 1271.  Appearance,  pleadings,  and  trial.  All  persons 
named  in  the  information  may  appear  and  answer,  and  may 
traverse  or  deny  the  facts  stated  in  the  information,  the 
title  of  the  state  to  lands  and  tenements  therein  mentioned, 
at  any  time  before  the  time  for  answering  expires,  and 
any  other  person  claiming  an  interest  in  such  estate  may 
appear  and  be  made  a  defendant,  and  by  motion  for  that 
purpose  in  open  court  within  the  time  allowed  for  an- 
swering; and  if  no  person  appears  and  answers  within  the 
time,  then  judgment  must  be  rendered,  that  the  state  be 
seised  of  the  lands  and  tenements  in  such  information 
claimed.  But  if  any  person  appear  and  deny  the  title  set 
up  by  the  state,  or  traverse  any  material  fact  set  forth  in 
the  information,  the  issue  of  fact  must  be  tried  as  issues  of 
facts  are  tried  in  civil  actions.  If,  after  the  issues  are  tried, 
it  appears  from  the  facts  found  or  admitted  that  the  state 
has  good  title  to  the  land  and  tenements  in  the  information 
mentioned,  or  any  part  thereof,  Judgment  must  be  ren- 
dered that  the  state  be  seised  thereof,  and  recover  costs  of 
suit  against  the  defendants.  In  any  Judgment  rendered,  or 
that  has  heretofore  been  rendered  by  any  court  of  compe- 
tent Jurisdiction,  escheating  real  property  to  the  state,  on 
motion  of  the  attorney-general,  the  court  shall  make  an  or- 
der that  said  real  property  be  sold  by  the  sheriff  of  the 
county  where  the  same  is  situate,  at  public  sale,  for  gold 
coin,  after  giving  such  notice  of  the  time  and  place  of  sale 
as  may  be  prescribed  by  the  court  in  the  said  order;  that 
the  sheriff  shall,  within  five  days  after  such  sale,  make  a 
report  thereof  to  the  court,  and  upon  the  hearing  said 
report,  the  court  may  examine  the  said  report  and 
witnesses  in  relation  to  the  same,  and  if  the  pro* 
ceedings  were  unfair,  or  the  sum  bid  disproportionate 
to  the  value,  and  if  it  appear  that  a  sum  exceeding  soeb 
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bid  at  least  ten  per  cent,  ezcluBlve  of  the  expense  of  a  new 
sale,  may  be  obtained,  the  court  may  vacate  the  sale,  and 
direct  another  sale  to  be  had,  of  which  notice  must  be 
given,  and  the  sale  in  all  respects  conducted  as  if  no 
previous  sale  had  taken  place.  If  an  offer  of  ton  per  cent 
more  in  amount  than  that  named  in  the  report  be  made  to 
the  comt  in  writing,  by  a  responsible  person,  the  court 
may,  in  its  discretion,  accept  such  offer,  and  confirm  the 
sale  to  such  person,  or  order  a  new  sale. .  If  it  appears  to 
the  court  that  the  sale  was  legally  made,  and  fairly  con- 
ducted, and  that  the  sum  bid  is  not  disproportionate  to 
the  value  of  the  property  sold,  and  that  a  greater  sum 
than  ten  per  cent,  exclusive  of  the  expense  of  a  new  sale, 
cannot  be  obtained,  or  if  the  increased  bid  above  mentioned 
be  made  and  accepted  by  the  court,. the  court  must  make 
an  order  confirming  the  sale,  and  directing  the  sheriff,  in 
the  name  of  the  state,  to  execute  to  purchaser  or  purchasers 
a  conveyance  of  said  property  sold;  and  said  conveyance 
shall  vest  in  the  purchaser  or  purchasers  all  the  right  and 
title  of  the  state  therein,  and  the  sheriff  shall,  out  of  the 
proceeds  of  such  sale,  pay  the  cost  of  said  proceedings 
incurred  on  behalf  of  the  state,  including  the  expenses  of 
making  such  sale,  and  also  an  attorney's  fee,  if  additional 
counsel  was  employed  in  said  proceedings,  to  be  fixed  by 
the  court,  not  exceeding  ten  per  cent  on  the  amount  of  such 
sale,  and  the  residue  thereof  shall  be  paid  by  said  sheriff 
into  the  state  treasury.    En.  March  11, 1872.   Am'd.  1881, 11* 

Proceedings,  appearance:  Ante,  sec.  1014;  answer:  Ante, 
sec.  437;  Judgment:  Ante,  sees.  585,  664;  trial:  Ante,  sees. 
600-645;  issue  of  fact:  Ante,  sees.  590,  592;  costs:  Ante, 
sees.  1021  et  seq. 

§  1272.  Proceedings  by  persons  claiming  escheated  es* 
tates.  Within  twenty  years  after  Judgment  in  any  pro- 
ceeding had  under  this  title,  a  person  not  a  party  or  privy 
to  such  proceeding  may 'file  a  petition  in  the  superior  court 
of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  A  copy  of  such 
petition  must  be  served  on  the  attorney-general  at  least 
twenty  days  before  the  hearing  of  the  petition,  wno  must 
A&swer  the  same;  and  the  court  thereupon  must  try  the 
tssue  as  issues  are  tried  in  civil  actions,  and  if  It  be  de- 
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termlned  that  such  person  is  entitled  to  the  property,  or 
the  proceeds  thereof,  it  must  order  the  property,  tf  it  has 
not  heen  sold,  to  be  delivered  to  him,  or  if  it  has  been  sold* 
and  the  proceeds  paid  into  the  state  treasury,  then  it  must 
order  the  controller  to  draw  his  warrant  on  the  treasury, 
for  the  payment  of  the  same,  but  without  interest  or  cost 
to  the  state,  a  copy  of  which  order,  under  the  seal  of  the 
court,  shall  be  a  sufficient  voucher  for  drawing  such  war- 
rant. All  persons  who  fall  to  appear  and  file  their  petitions 
within  the  time  limited  are  forever  barred,  saving,  how- 
ever, to  Infants, -married  women,  and  persona  of  unsound 
mind,  or  persons  beyond  the  limits  of  the  United  States, 
the  right  to  appear  and  file  their  petitions  at  any  time 
within  the  time  limited,  or  five  years  after  their  respective 
disabilities  cease.    En.  March  11,  1872.    Am'd.  1880,  110. 

Cal.Rep.Cit.  65,  595;  67,  SSl;  67.  383;  67.  386;  70,  167. 


TITLE    IX. 

OP  OHANOB  OF  NAMES. 

I  1276.  Jurisdiction. 

8  1276.  Application  for  change  of  name,  how  mada. 

I  1277.  Publication  of  petition  for. 

S  1278.  Hearing  of  application  and  remonstrance. 

I  1279.  Return  by  county  clerk. 

§  1275.  Jurisdiction.  Applications  for  change  of  names 
must  be  heard  and  determined  by  the  superior  courts.  Bn. 
March  11,  1872.    Am'd.  1880,  117. 

Cal.Rep.Cit.  123.  626;  123,  624. 

§  1276.  Application  for  change  of  name,  how  made.  All 
applications  for  change  of  names  must  be  made  to  the 
superior  court  of  the  county  where  the  person  whose  name 
is  proposed  to  be  changed  resides,  by  petition,  signed  by 
such  person;  and  if  such  person  is  under  twenty-one  years 
of  age,  if  a  male,  and  under  the  age  of  eighteen  years  of 
age,  if  a  female,  by  one  of  the  parents,  if  living,  or  if  both 
be  dead,  then  by  the  guardian;  and  if  there  be  no  guardian, 
then  by  some  near  relative  or  friend.  The  petition  mnat 
specify  the  place  of  birth  and  residence  of  such  penon. 
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his  or  her  present  name,  the  name  proposed,  and  the  reason 
for  such  change  of  name,  and  must,  if  the  father  of  such 
person  be  not  living,  name,  as  far  as  Imown  to  the  pe- 
titioner, the  near  relatives  of  such  person,  and  their  place 
of  residence.  Any  religious,  benevolent,  literary,  sclen- 
tiflc,  or  other  corporation,  or  any  corporation  bearing  or 
having  for  Its  name,  or  using  or  being  known  by  the  name 
of  any  benevolent  or  charitable  order  or  society,  may,  by 
petition,  apply  to  the  superior  court  of  the  county  in  which 
its  articles  of  incorporation  were  originally  filed,  or  in 
which  the  property  of  such  incorporation  is  situated,  for 
a  change  of  ita  corporate  name.  Such  petition  must  be 
signed  by  a  majority  of  the  directors  or  trustees  of  the 
corporation,  and  must  specify  the  date  of  the  formation  of 
the  corporation,  its  present  name,  the  name  proposed,  and 
the  reason  for  such  change  of  name.  Upon  filing  such 
petition  on  behalf  of  such  corporation,  the  same  'proceed- 
ings shall  be  had,  as  upon  applications  for  changes  of 
names  of  natural  persons,  and  no  banking  corporation 
hereafter  organized  shall  adopt  or  use  the  name  of  any 
friendly  association.  Bn«  March  11,  1872.  Am'd.  1877-8, 
110;  1880,  117;  1885,  112. 

Cal.Rep.Cit.  123,  626;  128,  680. 

1 1277.  Publication  of  petition  for.  A  copy  of  such  pe- 
tition must  be  published  for  four  successive  weeks,  in  some 
newspaper  printed  in  the  county,  if  a  newspaper  be  printed 
therein,  but  if  no  newspaper  be  printed  in  the  county,  a 
copy  of  such  petition  must  be  posted  at  three  of  the  most 
public  places  in  the  county  for  a  like  period,  and  proofs 
must  be  made  of  such  publication  before  the  petition  can 
be  considered.     En.  March  11,  1872. 

Cal.Rep.Clt.  123,  626. 

f  1278.  Hearing  of  application  and  remonstrance.  Such 
application  must  be  heard  at  such  time  as  the  court  may 
appoint,  and  objections  may  be  filed  by  any  person  who 
can,  in  such  objections,  show  to  the  court  good  reason 
against  such  change  of  name.  On  the  hearing,  the  court 
may  examine  on  oath  any  of  the  petitioners,  remonstrants, 
or  other  persons,  touching  the  application,  and  may  make 
an  order  changing  the  name,  or  dismissing  the  application. 
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as  to  the  court  may  seem  right  and  proper.  ESn.  March  11» 
1S72.  Am'd.  1880,  117. 
Cal.Rep.Glt.  128,  526. 

1 1279.  Return  by  county  clerk.  Elach  county  clerk  shall, 
annually,  in  the  month  of  January,  make  a  return  to  the 
office  of  the  secretary  of  state  of  all  changes  of  names 
made  in  the  superior  court  of  his  county  under  this  title. 
Such  return  shall  show  the  date  of  the  decree  of  the  court, 
original  name,  name  decreed,  and  residence.  Such  returns 
shall  be  published  in  a  tabular  form  with  the  statutes  first 
published  thereafter.  En.  Stats.  1873-4,  413.  Am'd.  1880. 
118. 

Cal.Rep.Glt.  128,  526. 


TITLE   X. 

OP    ARBITRATIONS. 

fi  1281.    What  may  be  submitted  to  arbitration,  and  when. 

fi  1282.     Submission  to  arbitration  to  be  In  writing. 

S  1283.     Submission   may   be   entered   as   an   order   of   the   oovrt 

Revocation. 
I  1284.     Powers  of  arbitrators. 
I  1286.    Majority  of  arbitrators  may  determine  any  question.   Th«y 

must  be  sworn. 

1286.  Award  to  be  in  writing.    When  Judgment  to  be  enterad. 

1287.  Award  may  be  vacated  in  certain  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  Judg- 
ment entered  before  motion. 

f  1290.     If  submission  be  revoked  and  an  action  brought,  what  to 
be  recovered. 

§1281.  What  may  be  submitted  to  arbitration,  and 
when.  Persons  capable  of  contracting  may  submit  to  arbi- 
tration any  controversy  which  might  be  the  subject  of  a 
civil  action  between  them,  except  a  question  of  title  to  real 
property  in  fee  or  for  life.  This  qualification  does  not 
include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property.    Bn.  March  11,  1872. 

Cal.Rep.01t.  62,  164;  96.  619. 

Prac.  Act.  sec.  880.    En.  April  29,  1851. 

CaI.Rep.ClL  80,  221;  42,  482;  48,  894. 
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1 1282.  Submission  to  arbitration  to  be  In  writing.  The 
aubmlssion  to  arbitration  must  be  in  writing,  and  may  be 
to  one  or  more  persons.    En.  March  11,  1872. 

Prac.  Act,  sec.  381.    En.  April  29, 1851. 

Cal.Rep.Clt.  80.  221. 

f  1283.    Submission  may  be  entered  as  an  order-of  tlie 

court.    Revocation.    It  may  be  stipulated  in  the  submission 

that  it  be  entered  as  an  order  of  the  superior  court,  for 

which  purpose  it  must  be  filed   with  the  clerk  of  the 

county  where  the  parties,  or  one  of  them,  reside.     The 

clerk  must  thereupon  enter  in  his  register  of  actions  a 

note  of  the  submission,  with  the  names  of  the  parties,  the 

names  of  the  arbitrators,  the  date  of  the  submission,  when 

filed,  and  the  time  limited  by  the  submission,  if  any, 

within  which  the  award  must  be  made.    When  so  entered, 

the  submission  cannot  be  revoked  without  the  consent  of 

both  parties.    The  arbitrators  may  be  compelled  by  the 

court  to  make  an  award,  and  the  award  may  be  enforced 

by  the  court  in  the  same  manner  as  a  Judgment    If  the 

submission  is  not  made- an  order  of  the  court,  it  may  be 

revoked  at  any  time  before  the  award  is  made.    En.  March 

II,  1872.    Am'd.  1880,  74. 

Cal.Rep.0it.  65,  606 ;  76,  880 ;  82.  46 ;  99.  208 ;  99.  209 ; 
99.  210. 

Prac.  Act,  sec.  382.  En.  April  29,  1851. 

Cal.Rep.Git.  30,  222;  42,  482;  43,  394. 

Register  of  actions  generally:   Ante,  sec.  1052. 

f  1284.  Powers  of  arbitrators.  Arbitrators  have  power 
to  appoint  a  time  and  place  for  hearing,  to  adjourn  from 
lime  to  time,  to  administer  oaths  to  witnesses,  to  hear  the 
allegations  and  evidence  of  the  parties,  and  to  make  an 
award  thereon.    En.  March  11,  1872. 

Prac  Act,  sec.  888.    En.  April  29,  1851. 

1 1285.  Majority  of  arbitrators  may  determine  any  ques* 
tion.  They  must  be  sworn.  All  the  arbitrators  must  meet 
and  act  together  during  the  investigation;  but  when  met. 
a  majority  may  determine  any  questl6n.  Before  acting, 
they  must  be  sworn  before  an  oflicer  authorised  to  admin- 
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ister  oaths,  fftithfully  and  fairly  to  bear  and  examine  the 
allegations  and  evidence  of  the  parties  in  relation  to  the 
matters  in  controversy,  and  to  make  a  Just  award  accord- 
ing  to  their  understanding.    En.  March  11,  1872. 

CalJlep.Clt.  96,  620;  99,  210. 

Prac.  Act,  sec.  384.    En.  April  29,  185L 
Majority  acting:   Ante,  sec  1053.   . 

1 1286.  Award  to  be  in  writing.  When  Judgment  to 
be  entered.  The  award  must  be  in  writing,  signed  by 
the  arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  filed  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  five 
days  from  the  filing  of  the  award,  upon  the  application  of 
a  party,  and  on  filing  an  affidavit,  showing  that  notice  of 
filing  the  award  has  been  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  Judgment  has  been 
served,  the  award  must  be  entered  by  the  derk  in  the 
Judgment  book,  and  thereupon  has  the  eftect  of  a  Judg- 
ment   En.  March  11,  1872. 

Cal.Rep.Cit  74,  108. 

Prac.  Act,  sec.  385.    En.  April  29,  1851. 
Cal.Rep.Cit  14,  894;  14,  895;  80,  222;  81,  129. 

1 1287.  Award  may  be  vacated  In  certain  cases.  The 
court,  on  motion,  may  vacate  the  award  upon  either  of  the 
following  grounds,  and  may  order  a  new  hearing  before  the 
same  arbitrators,  or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusing,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence, or  otherwise  acted  improperly.  In  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  moving 
their  award;  or  that  they  refused,  or  improperty  omitlM,  to 
consider  a  part  of  the  matters  submitted  to  them;  or  that 
the  award  is  indefinite,  or  cannot  l>e  performed.  SSn. 
March  11,  1872. 

Cal.Rep.Cit  96,  620;  128.  282. 
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Prac  Act,  B€<;.  886.    En.  April  29,  1861. 

C»LR6p.Clt.  88,  287. 

Referee's  report:  Ante,  eecs.  648-^45. 

(1288.  Court  may,  on  motion,  modify  or  correct  the 
award.  The  court  may,  on  motion,  modify  or  correct  the 
award,  where  it  appears: 

1.  That  there  was  a  miscalculation  in  figures  upon  which 
it  was  made,  or  that  there  is  a  mistake  in  the  description 
of  some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  aftect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  been  a  verdict,  or  the  imper- 
fection disregarded.    En.  March  11,  1872. 

Cal.Rep.CiL  96.  620;  128,  282. 

Prac  Act,  sec.  387.    Bn.  April  29,  1851. 
Cal.R«p.Git.  88,  287. 

1 1289.  Decision,  on  motion,  subject  to  appeal,  but  not 
the  Judgment  entered  before  motion.  The  decision  upon 
the  motion  is  subject  to  appeal  in  the  same  manner  as  an 
order  which  is  subject  to  appeal  in  a  civil  action;  but  the 
Judgment  entered  before  a  motion  made  cannot  be  subject 
to  appeal.    En.  March  11,  1872. 

Cal.Rep.Clt.  128,  281. 

Prac.  Act,  sec.  388.    Bn.  April  29,  1851. 
Gal.Rep.Cit.  88,  286;  42,  128. 

Motion  to  vacate  or  modify  award:    Ante,  sees.  1287, 
1288. 
Appealable  orders:  Ante,  see.  989. 

1 1290.  If  submission  be  revoked  and  an  action  brought, 
what  to  be  recovered.  If  a  submission  to  arbitration  be 
revoked,  and  an  action  be  brought,  therefor,  the  amount 
to  be  recovered  can  only  be  the  costs  and  damages  sus- 
tained in  preparing  for  and  attending  the  arbitration.  En. 
March  11,  1872. 

Cal.Rep.Cit  96,  619. 

Prac.  Act,  sec.  889.    En.  April  29,  1851. 
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TITLE  XL 

OF  PK0CBBDING3  IN  PROBATA  GOURTa 

Chapter  I.    Of  Jurisdiction,  |fi  1294-1295. 

n.    Of  the  Probate  of  WlUs,  (§  1298-1846. 
III.    Of  Bxecutors  and  Administrators,  Their  Letr 
ters.   Bonds,   Removals,   and   SnspensioBs^ 
§1  1848-1440. 
rv.    Of  the  Inventory  and  Collection  of  the  Effects 
of  Decedents,  §§  1448-1461. 
V.    Of  the  Provisions  for  Support  of  Family,  and 
of  the  Homestead,  §|  1464-1486. 
VI.    Of  Claims  Against  the  Estate,  S|  1490-1514. 
VII.    Of    Sales    and    Conveyance    of    Property    of 

Decedents,  §§  1516-1579. 
Vni.    Of  the  Powers  and  Duties  of  Executors  and 
Administrators,  and  of  the  Managemffiit  of 
Estates,  |§  1681-1591. 
IX.    Of  the  Conveyance  of  Real  Estate  by  Execu- 
tors and  Administrators  in  Certain  Cases, 
§§  1597-1607. 
X.    Of  Accounts  Rendered  by  Executors  and  Ad- 
ministrators, and  of  the  Payment  of  Debts, 
|§  1612-1653. 
XI.    Of  the  Partition,  Distribution,  and  Final  Set- 
tlement of  Estates,  §|  1658-1703%. 
XiL    Of  Orders,  Decrees,  Process,  Minutes,  Records, 
Trials,  and  Appeals.  §S  1704-1723. 

XIII.  Of  Public  Administrator,  §§  1726-1744. 

XIV.  Of  Guardian  and  Ward,  §8  1747-1810. 

CHAPTER   L 

OF    JURISDICTION. 

f  1294.    Jarlsdictton  of  probata  court  0T«r  the  estate,  when  «i«r' 

cised 
I  1296.    When  jurtsdletlon  decided  by  first  application. 

1 1294.  Jurisdiction  of  probate  court  over  the  estatot 
when  exercised.  Wills  must  be  proved,  and  letters  testa- 
mentary or  of  administration  granted: 
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1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
dled; 

2.  In  the  comity  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
state; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  having  died  out  of  the  state,  and  not  resi- 
dent thereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  not  being  a  resident  of  the  state,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made.    En.  March  11,  1872. 

Cal.Rep.Clt.  70,  407;  70,  411;  71,  622;  109.  258. 

Prob.  Act,  sec.  2.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  628. 

Probate  matters.  Jurisdiction  of  superior  courts  i|i: 
Ante,  sec.  76,  subd.  4. 

f  1295.  When  Jurisdiction  decided  by  first  application. 
'When  the  estate  of  the  decedent  is  in  more  than  one 
county,  he  having  died  out  of  the  state,  and  not  having 
been  a  resident  thereof  at  the  time  of  his  death,  or  being 
such  non-resident*  and  dying  within  the  state,  and  not 
leaving  estate  in  the  county  where  he  died,  the  superior 
court  of  that  county  in  which  application  is  first  made,  for 
letters  testamentary  or  of  administration,  has  exclusive 
Jurisdiction  of  the  settlement  of  the  estate.  En.  March  11, 
1872.    Am'd.  1880,  77. 

Prob.  Act,  sec.  3.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1861,  448.    Am'd.  1861,  628;  1864,  367. 


Code  Oiv.  Procw— 42. 
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Article  L 

IL 

IIL 

IV. 

V. 

VL 


CHAPTER    IL 

OF  THB  PROBATB  OF  WILLS. 

PetlUon,  Notice,  aad  Proof,  99  1298-1809.. 
Contesting  Probate  of  Will.  99  1312-1318. ' 
Probate  of  Foreign  Wills,  99  1822-1824. 
Contesting  Will  after  Probate,  99  1327-1888. 
Probate  of  Lost  or  Destroyed  Will,  99  1838-1341, 
Probate  of  Nuncupative  Wills,  99  1844-1346. 


ARTICLE   L 
PETITION,    NOTIOB,'  AND    PROOF. 

8  1298.     Custodian  of  will  to  deliver  8ame»  to  whom. 

9  1299.    Wbo  may  petition  for  probate  of  will. 
9  1800.     Contents  of  petition. 

1801.  When  executor  forfeits  rlgbt  to  letters. 

1802.  Possession  of  will  by  third  person.    Production  of. 

1808.  Notice  of  petition  for  probate,  bow  given. 
1804.     Heirs  and  named  executors  to  be  notified,  bow. 

9  1806.     Order  to  enforce  production  of  wills  or  attendance  of  wit- 
nesses. 
9  ld06.    Hearing  proof  of  will  after  proof  of  service  of  BOtic«» 

1807.     Wbo  may  appear  and  contest  the  will. 

1308.     Probate,  when  no  contest. 

1809.  Olographic  wills. 

fi  1208.  Custodian  of  will  to  dotlvof  samo,  to  whom. 
Every  custodian  of  a  will,  within  thirty  days  after  receipt 
of  Information  that  the  maker  thereof  is  dead,  must  deliyer 
the  same  to  the  superior  court  having  Jurisdiction  of  the 
estate,  or  to  the  executor  named  therein.  A  failure  to 
comply  with  the  provisions  of  this  section  makes  the  per- 
son failing  responsible  for  all  damages  sustained  by  any 
one  injured  thereby.    En.  March  11,  1872.    Am'd.  1880,  77. 

Prob.  Act,  sec.  4.  En.  April  22,  1850.  Rep.  1S51,  489. 
^n.  1851»  448. 

CaI.Rep.Cit  22»  397. 

Prob.  Act,  sec.  7.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1299.  Who  may  petition  for  probate  of  will.  Any 
executor,  devisee,  or  legatee  named  in  any  will,  or  any 
other  person  interested  in  the  estate,  may,  at  any  time 
after  the  death  of  the  testator,  petition  the  court  having 
Jurisdiction  to  have  the  will  proved,  whether  the  same  be 
in  writing,  in  his  possession  or  not,  or  Is  lost  or  destroyed^ 
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or  beyond  the  Jurlsdictton  of  the  atate,  or  ft  nuncupative 
wiU.    En.  March  11,  1872. 

CaUUp.Cit  88.  620:  120,  461;  135,  677. 

Prob.  Act,  Bee.  6.  Sn.  April  22,  1850.  .  Rep.  1861,  489. 
En.  1851,  448. 

CalJlep.Clt.  22,  66;  22,  887. 

Prob.  Act,  Bee  8.  En.  April  22,  1S50.  Rep.  1861,  489. 
Bn.  1861,  448. 

Prob.  Act,  sec.  9.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1861,  448. 

fi  1300.  Contents  of  petition.  A  petition  for  the  probate 
of  a  will  must  show: 

1.  The  jurisdictional  facts. 

2.  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary. 

8.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  petitioner. ' 

4.  The  probable  value  and  character  of  the  property  of 
the  estate. 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
wilL    Bn.  March  11, 1872.    Am'd.  1873-4,  356. 

0«l.R«p.Cit  70,  142;  88.  620. 

Prob.  Act,  sec.  6.    En.  April  22,  1850.     Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  629. 
Cal.Rep.Cit.  22,  66;  22,  897. 

fi  1301.  When  executor  forfeits  right  to  letters.  If  the 
person  named  in  a  will  as  executor,  for  thirty  days  after 
he  has  knowledge  of  the  death  of  the  testator,  and  that  he 
is  named  as  executor,  falls  to  petition  the  proper  court  for 
the  probate  of  the  will,  and  that  letters  testamentary  be 
issued  to  him,  he  may  be  held  to  have  renounced  his  right 
to  letters,  and  the  court  may  appoint  any  other  competent 
person  administrator,  unless  good  cause  for  delay  is  shown. 
Bn.  March  11,  1872. 

CalJtep.CiC  118,  280. 

fi  1302.  Possession  of  will  by  third  person.  Production 
of.    If  it  is  alleged  in  any  petition  that  any  will  is  in  the 
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possession  of  a  third  person,  and  the  court  is  satisfied  that 
the  allegation  is  correct,  an  order  must  be  issued  and 
served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  he  has  possession  of  the  will,  and  neglects  or  refuses 
to  produce  it  in  obedience  to  the  order,  he  may,  by  warrant 
from  the  court,  be  committed  to  the  jflLil  of  the  county,  and 
be  kept  in  close  confinement  until  he  produces  lt»  Bn. 
Maich  11,  1872. 

Prob.  Act,  sec.  10.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1861,  448. 

Prob.  Act,  sec.  11.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Probate  orders  and  citations:  Post,  sees.  1704-1711. 

Imprisonment  until  order  obeyed:   Ante,  see.  1219. 

§  1303.  Notice  of  petition  for  probate,  how  given.  When 
the  petition  Is  filed  and  the  will  produced,  the  clerk  of  the 
court  must  set  the  petition  for  hearing  by  the  court  npaa 
some  day  not  less  than  ten  nor  more  than  thirty  days  from 
the  production  of  the  will.  Notice  of  the  hearing  shaS 
be  given  by  such  clerk  by  publishing  the  same  In  a  news- 
paper of  the  county;  If  there  is  none,  then  by  three  written 
or  printed  notices  posted  at  three  of  the  most  public  places 
in  the  county.  If  the  notice  is  published  in  a  weekly  news- 
paper. It  must  appear  therein  on  at  least  three  different 
days  of  publication;  and  If  in  a  newspaper  published 
oftener  than  once  a  week,  it  shall  be  so  published  that  there 
must  be  at  least  ten  days  from  the  first  to  the  last  day  of 
publication,  both  the  first  and  the  last  day  being  Included. 
If  the  notice  is  by  posting,  It  must  be  given  at  least  ten 
days  before  the  hearing.  En.. March  11,  1872.  Am'd.  1880, 
77;  1881,  23. 

Cal.Rep.Cit.  98,  620;  101,  668;  109,  28;  119.  152;  136.  595. 

Prob.  Act,  sec.  13.    En.  April  22,  1850.     Rep.  1851,  489. 
Bn.  X851,  448.    Am'd.  1861,  629;  1866,  766. 
Cal.Rep.Cit.  22.  66;  22.  397;  39.  564. 

Prob.  Act,  sec.  16.    En.  April  22,  1860.    Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  629. 
Publication  of  notice:    Sec.  1705. 
Afildavlt  of  publication:    Post,  sees.  2010,  2011. 
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§  1304.  Helfs  and  named  executors  to  be  notified,  how. 
Copies  of  the  notice  of  the  time  appointed  for  the  probate 
of  the  will  must  be  addressed  to  the  heirs  of  the  testator 
resident  In  the  state,  at  their  places  of  residence,  if 
known  to  the  petitioner,  and  deposited  in  the  postofflce, 
with  the  postage  thereon  prepaid,  at  least  ten  days  before 
the  hearing.  If  their  places  of  residence  be  not  known, 
the  copies  of  notice  may  be  addressed  to  them,  and  de- 
posited in  the  postoffice  at  the  county  seat  of  the  county 
where  the  proceedings  are  pending.  A  copy  of  the  same 
notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to  any 
person  named  as  coexecutor  not  petitioning.  If  their  places 
of  residence  be  known.  Proof  of  mailing  the  copies  of  the 
notice  must  be  made  at  the  hearing.  Personal  service  of 
copies  of  the  notice  at  least  ten  days  before  the  day  of 
hearing  is  equivalent  to  mailln|:.  En.  March  11,  1872. 
Am'd.  1873-4,  357. 

Cal.Rep.Clt  101,  668;  109,  28;  120.  351;  120,  430;  136.  595. 

Prob.  Act,  sec  14.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448. 

CftlJlcpXit.  46,  816;  91,  634. 

Prob;  Act,  sec.  15.  En.  April  22,  1850.  Rep.  1851,  489. 
£n«  1851,  448. 

1 1906*  Order  to  enforce  production  of  wills  or  attend- 
ance of  wttneesea.  A  Judge  of  the  superior  court  may  at 
any  time  make  aiid  issue  all  necessary  orders  and  writs 
to  enforce  the  production  of  wills  and  the  attendance  of 
witnesses.    En.  March  11,  1872.    Am'd.  1880,  78;  1891,  427. 

Prob.  Act,  sec.  12.    En.  April  22,  1850.    Rep.  1861,  489. 
En.  1851,  448.    A^U  1861,  629. 
Probate  powers  at  chambers:    Ante,  sec.  166. 
Probate  orde^  and  processes:   Post,  sees.  1704  et  seq. 

§  1306.  Hearing  proof  of  will  after  proof  of  service  of 
notice.  At  the  time  appointed  for  the  hearing,  or  the  time 
•to  which  the  hearing  may  have  been  postponed,  the  court 
unless  the  parties  appear,  must  require  proof  that  the 
notice  has  been  given,  which  being  made,  the  court  must 
hear  testimony  in  proof  of  the  will.  En.  March  11,  1872. 
Am'd.  1873-4,  357. 

Cal.Rep.Cit.  49,  604 ;  101,  669 :  113,  376. 
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Prob.  Act,  sec.  17.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  629. 

Testimony  in  proof  of  the  will:  Post,  sees.  1308,  1309, 
1315,  1316. 

fi  1307.  Who  may  appear  and  contest  the  will.  Any  per- 
son interested  may  appear  and  contest  the  wilL  Devisees, 
legatees,  or  heirs  of  an  estate  may  contest  the  will  through 
their  guardians,  or  attorneys  appointed  by  themselres  or 
by  the  court  for  that  purpose;  but  a  contest  made  by  an 
attorney  appointed  by  the  court  does  not  bar  a  contest 
after  probate  by  the  party  so  represented,  if  commenced 
within  the  time  provided  in  article  four  of  this  chapter; 
nor  does  the  non-appointment  of  an  attorney  by  the  court 
of  itself  Invalidate  the  probate  of  the  wilL  En.  March  11^ 
1872.     Am'd.  1873-4,  357. 

Cal.Rep.Clt.  64.  667;  74,  69;  98,  106;  101,  612;  122,  163. 

Prob.  Act,  sec.  18.    EA.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  630. 
Contest:   Sees.  1312  et  seq. 
Guardians:    Sees.  372,  373,  1747-1809. 
Attorney  appointed  by  the  court:    Sec.  1718. 

§  1308.  Probate,  when  no  contest.  If  no  person  appears 
to  contest  the  probate  of  a  will,  the  court  may  admit  it  to 
probate  on  the  testimony  of  one  of  the  subseribtng  wit- 
nesses only,  if  he  testifies  that  the  will  was  executed  la 
all  particulars  as  required  by  law,  and  that  the  testator 
was  of  sound  mind  at  the  time  of  its  execution.  Bn.  March 
11,  1872. 

Cal.Rep.Cit.  73,  666. 

Prob.  Act,  sec.  19.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448. 

Admitting  to  probate,  where  contest:  Ante,  sees.  1814, 
1317, 1318;  conclusiveness  of:   Post,  sec  1908,  subd.  1. 

§  1309.  Olographic  wills.  An  olographic  will  may  be 
proved  in  the  same  manner  that  other  private  writings  ara 
proved.    En.  March  11,  1872. 

Cal.Rep.Cit.  100,  207. 

Private  writings,  how  proved:    Post,  sec.  1940. 
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ARTICLE  IL 

COMTBffriNO  PROBATE   OF  WILLS. 

f  1812.    ContesUnt  to  1U«  srounds  of  ooQtMtt   and  petltionor,  to 

reply. 
f  1313.     How  jury  obUined  and  trial  had. 
I  1314.     Verdict  of  the  jury.     Judgment, 
f  1316.     Witnesses,  who  and  how  many  to  be  examined.     Proof  of 

handwrttlnff.  admitted,  when, 
i  1316.     Testimony  reduced  to  writing  for  future  eyidence. 
I  1317;     If  proved,  certificate  to  be  attached. 
i  1318.    Will  and  proof  to  be  filed  and  recorded. 

fi  1312.  Contestant  to  file  grounds  of  contest,  and  peti- 
tioner to  reply.  If  any  one  appears  to  contest  the  will,  he 
must  file  written  sroonds  of  opposition  to  the  probate  there- 
of, and  serve  a  copy  on  the  petitioner  and  other  residents 
of  the  county  interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the  grounds  of  de- 
qiurrer  provided  for  in  part  two,  title  six,  chapter  three,  of 
this  code.  If  the  demurrer  is  sustained,  the  court  must 
allow  the  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written  opposition.  If  the 
demurrer  is  overruled,  the  petitioner  and  others  Interested 
may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing  or  otherwise  obviating  or  avoiding  the  objec- 
tions.   Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will 
and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execu- 
tion of  the  will  from  duress,  menace  fraud,  or  undue 
influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or, 

4.  Any  other  anestions  sulmtantlaUy  affecting  the  validity 
of  the  will; 

— Must,  on  request  of  either  party  in  writing,  (filed  three 
days  prior  to  the  day  set  for  the  hearing),  be  tried  by  a 
jury.  If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined.  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  Is  defendant.  En.  March  11, 
1872. 

CaLRep.Olt.     66,824;     60,326;     68.     37;     67,445;     73.666; 
73,667;     73,669;     74,205;     74,206;     74.207;     74,209; 
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74.  856 ;     88,  105 ;  100,  249 ;  101,  612 ;  106,  495 ;  118,  661 ; 
181,  474.      Subd.  1  —  72,  182;     79,  816.      Subd.  4  —  67,  445: 
70,  142;  128,     62;  133,  136;  18$,  .686. 

Prob.  Act,  sec.  20.    En.  April  22,  1850.     Rep.  1851,  489. 
Bn.  1851,  448.  Am'd.  1855,  132;  1861,  680;  1868,  628. 
OalJlep.Cit.  34,  688;  86,  610;  86,  611;  46,  247;  74.  207. 

Contestant:     Ante,  sec.  1307. 

Contest,  after  probate:    Post,  sees.  1827  et  seq.;  throogli 
attorney  appointed  by  the  court:    Ante,  sec.  1307. 
Execution,  witnesses  to  be  called:    Post,  sec.  1315. 
Grounds  of  demurrer:    Ante,  sees.  430434. 
Service,  etc.:    Ante,  sees.  1010-1017. 

fi  1313.  How  Jury  obtained  and  trial  had.  When  a  Jury  la 
demanded,  the  superior  court  must  impanel  a  Jury  to  ti7 
the  case.  In  the  manner  provided  for  Impaneling  trial 
Juries  in  courts  of  record,  and  the  trial  must  be  conducted 
in  accordance  with  the  proTisions  of  part  two,  title  eight, 
chapter  four,  of  this  code.  A  trial  by  the  court  must  be 
conducted  as  provided  in  part  two,  title  eight,  chapter  five, 
of  this  code.    En.  March  11, 1372.    Am'd.  1880,  78. 

Trial  Juries,  in  courts  of  record,  summoning:  Ante,  sees. 
225-228;  impaneling:    Ante,  sees.  246,  247. 

Conduct  of  trial:    Ante,  sees.  600-628. 

Trial  by  the  court:    Ante,  sees.  631-636. 

Transfer  of  proceeding:  Ante,  sees.  397,  898;  post, 
1430-1433. 

§  1314.  Verdict  of  the  Jury.  Judgment.  The  Jury,  after 
hearing  the  case,  must  return  a  special  verdict  upon  the  Is- 
sues submitted  to  them  by  the  court,  upon  which  the  Judg> 
ment  of  the  court  must  be  rendered,  either  admitting  the 
will  to  probate  or  rejecting  It  In  either  case,  the  proofs  of 
the  subscribing  witnesses  must  be  reduced  to  writing.  If 
the  will  is  admitted  to  probate,  the  Judgment,  will,  and 
proofs  must  be  recorded.    En.  March  11, 1872. 

Cal.R6p.Cit.  74,  208;  74,  209;  74.  366;  118.  661;  181,  474. 

Verdict,  generally:    Ante,  sees.  684-628. 
Proofs  reduced  to  writing:    Post,  see  sec.  1316. 

§  1315.  Witnesses,  who  and  how  many  to  be  examined. 
Proof  of  handwriting,  admitted,  when.    If  the  will  Is  ccm- 
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tested,  all  the  subscribing  witnesses  who  are  present  in  the 
county,  and  who  are  of  sound  mind,  must  be  produced  and 
examined;  and  the  death,  absence,  or  Insanity  of  any  of 
them  must  be  satisfactorily  shown  to  the  court.  If  none  of 
the  subscribing  witnesses  reside  in  the  county  at  the  time 
appointed  for  proving  the  will,  the  court  may  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the 
testator  and  the  execution  of  the  will;  and  as  evidence  of 
the  execution  it  may  admit  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses,  or  any  of  them. 
En.  March  11,  1872. 

CaI.Rep.Cit.  68,  887;  121,  407;  121.  409. 

Prob.  Act,  sec.  21.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Prob.  Act,  sec.  22.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Writings,  proof  of  execution:    Post,  sec.  1940. 

Witnesses,  generally:  Post,  sees.  1878-1884;  attendance 
of,  procuring:    Post,  sees.  1985  et  seq. 

fi  1316.  Testimony  reduced  to  writing  for  future  evi- 
dence. The  testimony  of  each  witness,  reduced  to  writing 
and  signed  by  him,  shall  be  good  evidence  in  any  subse- 
quent contests  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or 
has  permanently  removed  from  this  state.  En.  March  li, 
1872. 

Prob.  Act,  sec  23.  En.  April  22,  1860.  Rep.  1851,  489. 
ISn.  1851,  448. 

CalJlep.Clt.  22,  69. 

§  1317.  if  proved,  certificate  to  be  attached.  If  the  court 
Is  satisfied,  upon  the  proof  taken,  or  from  the  facts  found 
by  the  jury,  that  the  will  was  duly  executed,  and  that  the 
testator  at  the  time  of  its  execution  was  of  sound  and  dis- 
posing mind,  and  not  acting  undes  duress,  menace,  fraud, 
or  undue  influence,  a  certificate  of  the  proof  and  the  facts 
found,  signed  by  the  Judge,  and  attested  by  the  seal  of  the 
court,  must  be  attached  to  the  will.  En.  March  11,  1872. 
Am'd.  1880,  78. 

CalJtep.0it  78,  672. 
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Prob.  Act,  sec.  24.    En.  April  22,  1860.    Rep.  1861,  4S9. 
En.  1861,  448.     Am'd.  1866,  182. 
Cal.Rep.Olt  22»  69. 

Seal  required:    Ante,  sec.  163,  subd.  2. 

8  13^8.  Will  and  proof  to  be  filed  and  recorded.  The 
will,  and  a  certificate  of  the  proof  thereof,  must  be  filed  and 
recorded  by  the  clerk,  and  the  same,  when  so  filed  and  re- 
corded, shall  constitute  part  of  the  record  in  the  cause  or 
proceeding.  All  testimony  shall  be  filed  by  the  clerk.  Fp. 
March  11,  1872.    Am'd.  1880,  61. 

Cal.Rep.Cit  66,  824. 

Prob.  Act,  sec.  26.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1861,  448. 

Cal.Rep.Clt.  22,  69. 

ARTICLE   IIL 

PROBATB   OF  FOREIGN  WILLS. 

I  1322.     Wills   proved   in   other   states   to   be   recorded   when    and 

where. 
S  1328.     Proceedings  on  the  production  of  a  foreign  wilL 
i  1324.     Hearing  proofs  of  probate  of  foreign  will. 

§  1322.  Wills  proved  In  other  states  to  be  recorded  when 
and  where.  All  wills  duly  prored  and  allowed  in  any  other 
of  the  United  States,  or  In  any  foreign  country  or  state,  may 
be  allowed  and  recorded  in  the  superior  court  of  any  county 
in  which  the  testator  shall  have  left  any  estate,  fihi.  March 
11,  1872.     Am'd.  1880,  78. 

CaI.Rep.0it  86,  101;  86,  108;  100,  877;  120,  846;  182,  408. 

Prob.  Act,  sec.  27.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1863,  37. 

§  1323.  Proceedings  on  the  production  of  a  foreign  will. 
When  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  executor,  or  by  any 
other  person  interested  in  the  will,  with  a  petition  for  let- 
ters, the  same  must  be  filed,  and  the  court  or  Judge  must 
appoint  a  time  for  the  hearing;  notice  whereof  must  be 
given  as  hereinbefore  provided  for  an  original  petition  for 
the  probate  of  a  will.    Eh.  March  11,  1872. 

Cal.Rep.Cit.     86.  101;     86,  102;  100,  877;  120,  846;  120,  846; 
124,  298. 
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Prob.  Act,  sec.  28.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  680;  1864,  867. 
C«l.Rep.Clt.  89,  664. 

Foreign  executor,  no  extraterritorial  authority:     Post, 
sec.  1913. 
Notice  as  for  an  original  petition:    Ante,  sees.  1808  et  seq. 
Attorney  for  absent  heirs:    Post,  sec.  1718. 
Petition,  notice,  etc.:    Ante,  sees.  1299-1318. 

§  1324.  Hearing  proofs  of  probate  of  foreign  will.  If,  on 
the  hearing,  it  appears  upon  the  face  of  the  record  that  the 
will  has  been  proved,  allowed,  and  admitted  to  probate  In 
any  other  of  the  United  States,  or  In  any  foreign  country, 
and  that  it  was  executed  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  testntor  was 
at  the  time  domiciled,  or  In  conformity  with  the  laws  of  this 
state.  It  must  be  admitted  to  probate  and  have  the  same 
force  and  eftect  as  a  will  first  admitted  to  probate  In  this 
state,  and  letters  testamentary  or  of  administration  Issued 
thereon.    En.  March  11,  1S72. 

Cal.Rep.Clt  86,  101 ;  86,  102 ;  100.  377 ;  120.  345 ;  132,  403. 

Prob.  Act,  sec.  29.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851.  448.    AmU  1861,  630;  1864,  368. 

Letters  testament^ury  or  of  administration:  Post,  sees. 
1849-1862. 


ARTICLE   IV. 

CONTESTING  WILL  AFTER  PROLATE. 

1827.  The  probata  may  be  contested  within  one  year. 

1828.  Citation  to  be  Issued  to  parties  Interested. 

1829.  The  hearing  had  on  proof  of  service. 

1830.  Petitions  to  revoke  probate  of  will  tried  by  Jury  or  court. 
Judgment,  what. 

S  1881.  On  revocation  of  probate,  powers  of  executor,  etc.,  cease, 
but  not  liable  for  acts  in  good  faith. 

I  1332.     Costs  and  expenses,  by  whom  paid. 

I  1888.  Probata,  when  conclusive.  One  year  after  removal  of  dis- 
ability given  to  infants  and  others. 

fi  1327.  The  probate  may  be  contested  within  one  year. 
When  a  will  has  been  admitted  to  probate,  any  person  in- 
terested may,  at  any  time  within  one  year  after  such 
probate,  contest  the  same  or  the  validity  of  the  will.    For 


f  11818-1323  PaOBATB    OF    WILUS.  602 

Prob.  Act,  sec.  24.    En.  April  22,  1860.     Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1856,  182. 
Cal.Rep.Git.  22,  69. 

Seal  required:    Ante,  sec.  163,  subd.  2. 

S  13^8.  Will  and  proof  to  be  filed  and  recorded.  The 
will,  and  a  certificate  of  the  proof  thereof,  must  be  filed  and 
recorded  by  the  clerk,  and  the  same,  when  so  filed  and  re- 
corded, shall  constitute  part  of  the  record  in  the  cause  or 
proceeding.  All  testimony  shall  be  filed  by  the  clerk.  En. 
March  11,  1872.    Am'd.  1880,  61. 

Cal.Rep.Cit  56,  824. 

Prob.  Act,  sec.  26.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  22,  68. 

ARTICLE   IIL 

PROBATB   OF  FOREIGN  WILLS. 

I  1322.     Wills   proved   in   other   states   to   be   recorded   when    and 

where. 
S  1828.     Proceedings  on  the  production  of  a  foreign  will. 
S  1824.    Hearing  proofs  of  probate  of  foreign  will. 

§  1322.  Wills  proved  In  other  states  to  be  recorded  when 
and  where.  All  wills  duly  proved  and  allowed  In  any  other 
of  the  United  States,  or  in  any  foreign  country  or  state,  may 
be  allowed  and  recorded  in  the  superior  court  of  any  county 
in  which  the  testator  shall  have  left  any  estate.  E<n.  March 
11,  1872.    Am'd.  1880,  78. 

CaI.Rep.Clt  86,  101;  86,  103;  100,  877;  120,  346;  132,  403. 

Prob.  Act,  sec.  27.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1863,  37. 

fi  1323.  Proceedings  on  the  production  of  a  foreign  will. 
When  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  executor,  or  by  any 
other  person  interested  in  the  will,  with  a  petition  for  let- 
ters, the  same  must  be  filed,  and  the  court  or  Judge  must 
appoint  a  time  for  the  hearing;  notice  whereof  must  be 
given  as  hereinbefore  provided  for  an  original  petition  for 
the  probate  of  a  will.    Bn.  March  11,  1872. 

Cal.Rep.Clt     86,  101;     86,  102;  100.  877;  120,  846;  120,  346; 
124.  298. 
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Prob.  Act»  sec.  28.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.  Am'd.  1861,  630;  1864,  367. 

Cal.Rep.Cit.  39,  664. 

Foreign  executor,  no  extraterritorial  authority:     Post, 
sec.  1913. 
Notice  as  for  an  original  petition:    Ante,  sees.  1303  et  seq. 
Attorney  for  absent  heirs:    Post,  sec.  1718. 
Petition,  notice,  etc.:    Ante,  sees.  1299-1318. 

§  1324.  Hearing  proofs  of  probate  of  foreign  wlH.  If,  on 
the  hearing,  it  appears  upon  the  face  of  the  record  that  the 
will  has  been  proved,  allowed,  and  admitted  to  probate  in 
any  other  of  the  United  States,  or  in  any  foreign  country, 
and  that  it  was  executed  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  testdtor  was 
at  the  time  domiciled,  or  Id  conformity  with  the  laws  of  this 
state,  it  must  be  admitted  to  probate  and  have  the  same 
force  and  eftect  as  a  will  first  admitted  to  probate  in  this 
state,  and  letters  testamentary  or  of  administration  issued 
thereon.    EIn.  March  11,  1S72. 

Cal.Rep.Cit  86,  101 ;  86,  102 ;  100.  377 ;  120,  345 ;  132,  403. 

Prob.  Act,  sec.  29.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    AmU  1861,  630;  1864,  368. 

Letters  testamentary  or  of  administration:  Post,  sees. 
1349-1362. 


ARTICLE   IV. 

CONTESTING  WILL  AFTER  PR03ATB. 

1327.  The  probate  may  be  contested  wltbln  one  year. 

1828.  Citation  to  be  issued  to  parties  interested. 

1829.  The  hearing  had  on  proof  of  service. 
1330.  Petitions  to  revoke  probate  of  will  tried  by  Jury  or  court. 

Judgment,  what. 

I  1831.  On  revocation  of  probate,  powers  of  executor,  etc.,  cease, 
but  not  liable  for  acts  in  good  faith. 

S  1332.     Costs  and  expenses,  by  whom  paid. 

S  1388.  Probate,  when  conclusive.  One  year  after  removal  of  dis- 
ability given  to  Infants  and  others. 

S  1327.  The  probate  may  be  contested  within  one  year. 
When  a  will  has  been  admitted  to  probate,  any  person  in- 
terested may,  at  any  time  within  one  year  after  such 
probate,  contest  the  same  or  the  validity  of  the  will.    For 
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that  purpose  he  must  file  In  the  court  In  which  the  will  was 

proved,  a  petition  in  writing,  containing  his  allegations 

against  the  validity  of  the  will  or  against  the  sufficiency  of 

the  proof,  and  praying  that  the  probate  may  be  revoked. 

En.  March  11,  1872. 

Cal.Rep.Cit     61.669:     62,    96;     64.667;     68,      6;     90,628: 
98.  204;  100»  260;  109.     28;  116.  446;  116,  460;  116.  643; 
118.  661;  118,  662;  138,  136;  136.  694. 

Prob.  Act,  sec.  30.    En.  April  22,  1860.     Rep.  1861,  489. 
En.  1861,  448. 

CalJlep.Cit  20,  272;  84.  504. 

Allegations  against  validity  of  will:    Ante,  sec  1812. 
Probate,  conclusive:    Ante,  sec  1833. 

fi  1328.  Citation  to  be  Issued  to  parties  interested.  V^n 
filing  the  petition,  a  citation  must  be  issued  to  the  executors 
of  the  will,  or  to  the  administrators  with  the  will  annexed, 
and  to  all  the  legatees  and  devisees  mentioned  in  the  will, 
and  heirs  residing  in  the  state,  so  far  as  known  to  the 
petitioner;  or  to  their  guardians.  If  any  of  them  are  minors; 
or  to  their  personal  representatives,  if  any  of  them  are 
dead;  requiring  them  to  appear  before  the  court  on  some 
day  of  a  regular  term,  therein  specified,  to  show  cause  why 
the  probate  of  the  will  should  not  be  revoked.  En.  March 
11,  1872.    Am'd.  1873-4,  368. 

Cal.Rep.Cit.  68,  8;  108,  94;  116,  461;  116.  462. 

Prob.  Act,  sec.  31.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448. 

Cal.Rep.Cit.  87.  426. 

Citation:    Post,  sees.  1707-1711. 
Guardians:    Post,  sees.  1722, 1747  et  seq. 

§  1329.  The  hearing  had  on  proof  of  service.  At  the  time 
appointed  for  showing  cause,  or  at  any  time  to  which  the 
hearing  Is  postponed,  personal  service  of  the  citations  hav- 
ing been  made  upon  any  persons  named  therein,  the  court 
must  proceed  to  try  the  issues  of  fact  joined  in  the  same 
manner  as  an  original  contest  of  a  will.    BSn.  March  11, 

1872. 

CalJa«p.Oit.  116,  447. 

Piob.  Act.  sec  32.  En.  AprU  22,  1860.  Rep.  1861,  489. 
Bn.  1861,  448. 
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Proof  of  notice;    Ante,  sec.  1306. 

Trial  of  the  issues  joined:    Ante,  sec.  1312. 

fi  1330.  Petitions  to  revoke  probate  of  will  tried  by  Jury 
or  court.  Judgment,  what.  In  all  cases  of  petitions  to  re- 
yoke  the  probate  of  a  will»  wherein  the  original  probate 
was  granted  without  a  contest,  on  written  demand  of  either 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by  Jury 
must  be  had  as  in  cases  of  the  contest  of  an  original  peti- 
tion to  admit  a  will  to  probate.  If,  upon  hearing  the  proofs 
of  the  parties,  the  Jury  shall  find,  or  if  no  Jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of  the 
testator,  the  probate  must  be  annulled  and  revoked.  En. 
March  SO,  1872. 

CalJtep.Cit.  73,  667 ;  106,  496. 

Prob.  Act,  sec.  33.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448. 
Jury,  trial  by:    Ante,  sees.  1313, 1814. 

§  1331.  On  revocation  of  probate,  powers  of  executor* 
etc.,  cease,  but  not  liable  for  acts  in  good  faitli.  Upon  the 
revocation  being  made,  the  powers  of  the  executor  or  ad- 
ministrator with  the  will  annexed  must  cease;  but  such 
executor  or  administrator  shall  not  be  liable  for  any  act 
done  in  good  faith  previous  to  the  revocation.  En.  March 
11,  1872. 

Cal.Rep.Clt.  66.  834 ;  78,  667. 

Prob.  Act,  sec.  34.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448. 
Acts  before  revocation,  valid:    Post,  sec.  1428. 

fi  1332.  Costs  and  expenses,  by  whom  paid.  Tbe  fees  and 
expenses  must  be  paid  by  the  party  contesting  the  validity 
or  probate  of  the  will,  if  the  will  in  probate  is  confirmed. 
If  the  probate  is  revoked,  the  costs  must  be  paid  by  the 
party  who  resisted  the  revocation,  or  out  of  the  property 
of  the  decedent,  as  the  court  directs.    En.  March  11,  1872. 

Cal.Rep.Cit.  88,  672;  112.  462;  112.  464;  120,  462. 

Prob.  Act,  sec.  35.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  630. 
Costs,  generally:    Ante,  sees.  1021  et  seq^ 

Code  Cly.  Proc— 43. 
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§  1333.  Probate,  when  conclusive.  One  year  after  re- 
moval of  disability  given  to  Infants  and  otiiers.  If  no 
person,  within  one  year  after  the  probate  of  a  will,  contest 
the  same  or  the  validity  thereof,  the  probate  of  the  will  is 
conclusive;  saving  to  Infants  and  persons  of  unsound  mind 
a  like  period  of  one  year  after  their  respective  disabilities 
are  removed.    En.  March  11,  1872.    Am'd.  1873-4,  358. 

Cal.Rep.Cit.  61.  569 ;  62.  96 ;  63,   6 ;  74,  886 ;  77.  814 ; 
100,  260;  101.  670;  136,  694. 

Prob.  Act,  sec.  36.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  20,  272. 

Conclusiveness  of  probate:  Post,  sec  1908,  subd.  1;  see, 
also,  sec.  1327,  ante. 


ARTICLE  V. 

PROBATB    OF    LOST    OR    DESTROYED    WILL. 

9  1338.     Proof  of  lost  or  destroyed  will  to  be  taken. 
i  1339.     Mu8t  have  been  In  ezietence  at  time  of  deatli. 
S  1340.     To  be  certified,  recorded,  and  letters  thereon  granted. 
i  1341.     Court  to  restrain  injurious  acts  of  executors  or  adminls* 
trators  during  proceedings  to  proye  lost  will. 

§  1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 
Whenever  any  will  is  lost  or  destroyed,  the  superior  court 
must  take  proof  of  the  execution  and  validity  thereof,  and 
establish  the  same;  notice  to  all  persons  interested  be- 
ing first  given,  as  prescribed  in  regard  to  proofs  oi 
wills  in  other  cases.  All  the  testimony  given  must  be  re- 
duced to  writing,  and  signed  by  the  witnesses.  En.  March 
11.  1872.    Am'd.  1880,  78. 

Cal.Rep.Clt.  98,  97. 

Prob.  Act,  sec.  37.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Notice  to  all  persons  Interested:  Ante,  sees.  1803,  1304; 
by  citation:  Post,  sees.  1707-1711;  service  of  papen: 
Ante,  sees.  1010  et  seq. 

§  1339.  Must  have  been  In  existence  at  time  of  death.  No 
will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the 
same  is  proved  to  have  been  in  existence  at  the  time  of  the  « 
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death  of  the  testator,  or  is  shown  to  have  been  frandulently 
destroyed  in  the  lifetime  of  the  testator,  nor  unless  its  pro- 
Ylsions  are  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses.    En.  March  11,  1872. 

CaI.Rep.Clt.     57,283;     66.489;     66.490;     66.491;     98.     93; 
98.     94;     98.  102;  134.  236;  134,  663. 

Prob.  Act.  sec.  3S.  En.  April  22.  1850.  Rep.  1851,  489. 
En.  1851,  448. 

S  1340.  To  be  certified,  recorded,  and  letters  thereon 
granted.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the  judge, 
under  his  hand  and  the  seal  of  the  court,  and  the  certifi- 
cate must  be  filed  and  recorded  as  other  wills  are  filed  and 
recorded,  and  letters  testamentary  or  of  administration, 
with  the  will  annexed,  must  be  issued  thereon  in  the  same 
manner  as  upon  wills  produced  and  duly  proved.  The  tes- 
timony must  be  reduced  to  writing,  signed,  certified,  and 
filed  as  in  other  cases,  and  shall  have  the  same  eftect  as 
evidence  as  provided  in  section  one  thousand  three  hun- 
dred and  slzteeiL  En.  March  11,  1872.  Am'd.  1873-4,  358; 
1880,  78. 

Prob.  Act,  sec.  89.    En.  April  22.  1850.     Rep.  1851,  489. 
En.  1851,  448. 
Certificate:    Ante,  sees.  1317, 1318. 
Letters  testamentary,  etc.:    Post,  sees.  1349-1362. 

S  1341.  Court  to  restrain  injurious  acts  of  executors  or 
administrators  during  proceedings  to  prove  lost  will.  If 
before,  or  during  the  pendency  of  an  application  to  prove  a 
lost  or  destroyed  will,  letters  of  administration  are  granted 
on  the  estate  of  the  testator,  or  letters  testamentary  of 
any  previous  will  of  the  testator  are  granted,  the  court  may 
restrain  the  administrators  or  executors  so  appointed  from 
any  acts  or  proceedings  which  would  be  injurious  to  the 
legatees  or  devisees  claiming  under  the  lost  or  destroyed 
will.    Bn.  March  11, 1872. 

Prob.  Act,  sec.  40.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 
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ARTICLE  VL 

PROBATE  OF  NUNCUPATIVB  WILL8. 

1844.     Nuncupative  wllU,  when  and  how  admitted  to  probate. 
1846.     Additional  requirements   In  probate  of  nuncupatlTe  wills. 
1846.     Contests  and  appointments  to  conform  to  proTlalons  aa  to 
other  wills. 

( 1344.    Nuncupative  willt,  when  and  how  admitted  to 

probate.  Nuncupatiye  wills  may  at  any  time,  wltbiii  six 
months  after  the  testamentary  words  are  spoken  by  the 
decedent,  be  admitted  to  probate,  on  petition  and  notice  as 
provided  in  article  one,  chapter  two,  of  this  title.  The  peti- 
tion, in  addition  to  the  Jurisdictional  facts,  must  allege  that 
the  testamentary  words  or  the  substance  thereof  were  re- 
duced to  writing  within  thir^  days  after  they  were  spoken, 
which  writizig  must  accompany  the  petition.  En.  March  11« 
1S72. 

Nuncupatiye  wills:    Civ.  Code,  sees.  12884291. 
Petition,  notice  and  proof:    Ante,  sees.  1298-1809. 

(  1345.  Additionai  requirements  in  probate  of  nuncupa* 
tlve  wills.  The  superior  court  must  not  receive  or  entertain 
a  petition  for  the  probate  of  a  nuncupative  will  until  the 
lapse  of  ten  days  from  the  death  of  the  testator,  nor  must 
such  petition  at  any  time  be  acted  on  imtil  the  testamentary 
words  are,  or  their  substance  is,  reduced  to  writing  and 
filed  with  the  petition,  nor  until  the  surviving  husband  or 
wife  (if  any),  and  all  other  persons  resident  In  the  state  or 
county  interested  in  the  estate,  are  notified  as  hereinbefore 
provided.    En.  March  11, 1872.    Am'd.  1880,  79. 

§  1346.  Contests  and  appointments  to  conform  to  provi* 
slona  as  to  other  wills.  Contests  of  the  probate  of  nuncu- 
pative wills,  and  appointments  of  executors  and  adminis- 
trators of  the  estate  devised  thereby,  most  be  had, 
conducted,  and  made  as  hereinbefore  provided  in  cases  of 
the  probate  of  written  wills.   En.  March  11, 1872. 

Probate  contests:    Ante,  sees.  1312  et  seq.;  1327  et  seq. 
Contesting  appointment  of  executors,  etc:     Post,  sees. 

1351,  1374. 


1 


609 


BXBCUT0R8,    BTa 


11848 


CHAPTER   IIL 

OF    KXSCUTORS    AND     ADMINISTRATORS,   TRBIR     LETTERS, 
BONDS,   RBMOVALS,  AND   SUSPENSIONS. 


Article  L 

IL 
UI. 

IV. 

V. 

VI. 

VII. 

VUI. 

IX. 


Letters  Testamentur  end  of  AdminiBtratlon,  With  the 
Will  Annexed.  How  and  to  Whom  Issued,  UJ1848-1366. 

Form  of  Letters,  {{  1360-1862. 

Letters  of  Administration,  to  Whom,  and  the  Order  in 
Which  They  are  Granted,  8S  1366-1870. 

Petition  and  Contest  for  Letters,  and  Action  Thereon, 
SS  1871-1879. 

Revocation  of  Letters  and  Proceedings  Therefor,  9S  1883- 
1886. 

Oaths  and  Bonds  of  Bzecutors  and  Administrators. 
98  1387-1407. 

Special  Administrators  and  Their  Powers  and  Duties* 
SS  1411-1417. 

Wills  Found  After  Letters  of  Administration  Granted, 
SS  1423-1429. 

Disqualiflcatlon  of  Judges  and  Transfers  of  Administra- 
tions, SS  1430-1433. 

Removals  and  Suspensions  in  Certain  Cases,  SS  1436- 
1440. 


ARTICLE   L 

LETTERS   TESTAMENTARY  AND   OF   ADMINISTRATION,   WITH 
THE  WILL  ANNEXED,  HOW  AND  TO  WHOM  ISSUED. 


I 
I 

S 

i 


1348.  Corporations  as  executors. 

1349.  To  whom  letters  on  proved  will  to  Issue. 

1350.  Who  are  Incompetent  as  executors  or  administrators.   Let- 

ters with  will  annexed  to  issue,  when. 

1851.  Interested  parties  may  file  objections. 

1852.  Married  woman  may  be  executrix. 

1353.  Executor  of  an  executor. 

1354.  Letters  of  administration  durante  minora  state. 

1355.  Acts  of  a  portion  of  executors  valid. 

1356.  Authority   of   administrators  with  will   annexed.     Letters, 

how  issued. 


8 1348.  Corporations  at  executors.  Corporations,  au- 
thorized by  their  articles  of  incorporation  to  act  as  execu- 
tor, administrator,  guardian  of  estates,  assignee,  receiver, 
depository,  or  trustee,  and  having  a  paid-up  capital  of  not 
less  than  two  hundred  and  fifty  thousand  dollars,  of  which 
one  hundred  thousand  dollars  shall  have  been  actually  paid 
in  in  cash,  may  be  appointed  to  act  in  such  capacity  in  like 
manner  as  individuals.  In  all  cases  in  which  it  is  required 
that  an  executor,  administrator,  guardian,  assignee,  re- 
ceiver, depository,  or  trustee,  shall  qualify  by  taking  and 
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subscribing  an  oath,  or  in  which  an  aiffldayit  is  required.  It 
shall  be  a  sufficient  qualification  by  such  corporation.  If 
such  oath  shall  be  taken  and  subscribed,  or  such  affldayit 
made,  by  the  president  or  secretary  or  manager  thereof; 
and'  such  officer  shall  be  liable  for  the  failure  of  such  corpo- 
ration to  perform  any  of  the  duties  required  by  law  to  be 
performed  by  individuals  acting  in  like  capacity  and  sub- 
ject to  like  penalties;  and  such  corporation  shall  be  liable 
for  such  failure  to  the  full  amount  of  Its  capital  stock  and 
upon  the  bond  required  upon  Its  assuming  the  trusts  pro- 
vided for  herein.    En.  Stats.  1887,  21. 

Act  allowing  corporation  to  act  as  executor:  See  Civ. 
Code,  Appendix,  title  Ck)rporations. 

S  1349.  To  whom  letters  on  proved  vrlfl  to  issue.  The 
court  admitting  a  will  to  probate,  after  the  same  Is  proved 
and  allowed,  must  issue  letters  thereon  to  the  persons 
named  therein  as  executors  who  are  competent  to  discharge 
the  trust,  who  must  appear  and  qualify,  unless  objection  Is 
made  as  provided  in  section  thirteen  hundred  and  fifty-one. 
En.  March  11,  1872. 

Cal.Rep.Cit.  88,  808 ;  120,  846. 

Prob.  Act,  sec.  41.    En.  April  22,  1850.     Rep.  1851.  489. 

En.  1851,  448. 

Cal.Rep.Cit.  22.  66. 

Letters  testamentary,  form  of:    Post,  sec.  1360. 
Qualifications  of  executors:    Post,  sees.  1387-1407;  powers 
before:    Civ.  Code,  sec.  1373. 

f  1350.  Who  are  Incompetent  as  executors  or  adminis- 
trators. Letters  with  will  annexed  to  issue,  when.  No 
person  Is  competent  to  serve  as  executor  who,  at  the  time 
the  will  is  admitted  to  probate.  Is: 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness.  Improvidence, 
or  want  of  understanding  or  Integrity. 

If  the  sole  executor  or  all  the  executors  are  Incompetent, 
or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  and 
qualify,  letters  of  administration,  with  the  will  annexed. 
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must  be  Issued  as  designated  and  proTided  for  the  grant  of 
letters  in  cases  of  intestacy.  En.  March  11,  1872.  Am'd. 
1877-8,  111. 

Cal.Rep.Cit.     70,  844 ;     74,  340 ;     80,  883 ;     88,  807 ;     88,  808 ; 
88,  312 ;  108,  488 ;  108,  489 ;  118.  279 ;  120,  843 ;  120,  846 ; 
122,  381;  125,  307;  132,  403.      Subd.  8—118,  278. 

Prob.  Act,  sec.  42.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  631. 
CaI.Rep.Clt  32,  441. 

Incompetent  to  serve  as  executors,  minor:  Post,  sec.  1354. 
Some  of  executors  unable  to  act:    Post,  sec.  1354. 
Marriage,  as  affecting  competency:    Post,  sec.  1352. 
Letters  of  administration  with  will  annexed:    Post,  sec. 
1856. 

S  1351.  Interested  parties  may  file  objections.  Any  per- 
son interested  in  a  will  may  file  objections  in  writing,  to 
granting  letters  testamentary  to  the  persons  named  as  ex- 
ecutors, or  any  of  them;  and  the  objections  must  be  heard 
and  determined  by  the  court.  A  petition  may,  at  the  same 
time,  be  filed  for  letters  of  administration  with  the  will 
annexed.    En.  March  11.  1872. 

Cal.R^.Cit.  88,  808;  93,  620;  98,  664. 

Prob.  Act,  sec.  43.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  631. 

Letters  of  administration  with  will  annexed:  Post,  sec. 
1356. 

ft  13S2.  Married  woman  may  be  executrix.  A  married 
woman  may  be  appoint/ed  an  executrix.  The  authority  of 
an  executrix  who  was  unmarried  when  i^^pointed  is  not 
extinguished  nor  affected  by  her  marriage.  En.  March  11, 
1872.    Am'd.  1891,  186. 

Gal.R«p.Cit  70,  844;  78,  584. 

Prob.  Act,  sec.  44.    En.  April  22,  1860.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  631. 
Cal.Rep.Cit.  18,  20. 

Married  woman,  may  be  administratrix:    Post,  sec.  1870. 

ft  1353.  Executor  of  an  executor.  No  executor  of  an  ex- 
ecutor shall,  as  such,  be  authorized  to  administer  on  the 
estate  of  the  first  testator,  but  on  the  death  of  the  sole  or 
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surylving  executor  of  any  last  wlll«  letters  of  a4mi2ii8trar 
tion  with  the  will  annexed,  of  the  estate  of  the  first  testa- 
tor, left  unadministered,  must  be  issued.  Kn.  March  11, 
1872. 

Cal.Rep.Cit  184,  486. 

Prob.  Act,  sec.  45.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Letters  of  administration  with  will  annexed:  Post,  sec 
1356. 

§  1354.  Letters  of  administration  durante  minore  estate. 
Where  a  person  absent  from  the  state,  or  a  minor,  is  ni(med 
executor — ^if  there  is  another  executor  who  accepts  the 
trust  and  qualifies — ^the  latter  may  have  letters  testamen- 
tary and  administer  the  estate  until  the  return  of  the 
absentee  or  the  majority  of  the  minor,  who  may  then  be 
admitted  as  Joint  executor.  If  there  is  no  other  executor, 
letters  of  administration  with  the  will  annexed  must  be 
panted;  but  the  court  may,  in  its  discretion,  revoke  them 
on  the  return  of  the  absent  executor,  or  the  arrival  of  the 
minor  at  the  age  of  majority.    En.  March  11,  1872. 

Cal.Rep.Cit.  80,  884;  80,  885;  108,  488;  108,  489;  122.  882. 
Prob.  Act,  sec.  46.    En.  April  22,  1850.     Rep.  1861,  489. 
ISn.  1851,  448. 

S  1355.  Acts  of  a  portion  of  executors  valid.  When  all 
the  executors  named  are  not  appointed  by  the  court,  those 
appointed  have  the  same  authority  to  perform  all  acts  and 
discharge  the  trust,  required  by  the  will,  as  effectually  for 
«very  purpose  as  if  all  were  appointed  and  should  act  to- 
gether; where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shall  be  effectual.  If  the  other  is  absent 
from  the  state,  or  laboring  under  any  legal  disability  from 
serving,  or  if  he  has  given  his  coexecutor  or  coadministrator 
authority  in  writing,  to  act  for  both:  and  where  there  are 
more  than  two  executors  or  administrators,  tne  act  of  a 
majority  is  valid.    En.  March  11,  1872. 

CaLRep.Cit  64,  806. 

Prob.  Act,  sec.  47.  En.  April  22,  1850.  Rep.  1851.  489. 
Bn.  1851.    Am'd.  1861,  631. 

Remainder  of  executors  acting,  where  some  incapacl* 
tated,  etc:    Post,  sec.  1426. 
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Joint  authority:    Ante,  sec.  15. 

Authority  of  executors,  before  qualifying:  CIt.  Code,  sec. 
1873;  before  letters  revoked:  Post,  sec.  1428;  powers,  etc., 
generally:  Post,  sees.  1581  et  seq;  foreign  executor:  Post, 
sec.  1918. 

Revocation  of  probate,  effect  of:    Ante,  sec.  1831. 

Removals  and  suspensions:  Post,  sees.  1436  et  seq. 

1 1356.  Authority  of  admlnlstratort  with  will  annexed. 
Letters,  how  issued.  Administrators  with  the  will  annexed 
have  the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effec- 
tual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof.  En.  March  11, 
1872. 

Prob.  Act,  sec.  48.  En.  April  22,  1850.  Rep.  1851.  489. 
En.  1851,  448. 

Cal.Rep.Cit.  32,  441. 

Prob.  Act,  sec.  49.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Executor  of  executor:    Ante,  sec.  1353. 

ARTICLE  11. 

FORM  OF  LETTERS. 


I 


1360.    Form  of  letters  testamentary. 

1861.  Form  of  letters  of  administration  with  the  will  annexed. 

1862.  Form  of  letters  of  administration. 


S  1360.    Form  of  letters  testamentary.   Letters  testamen- 
tary must  be  substantially  In  the  following  form:    State  of 

California,  county,  or  city  and  county,  of .   The  last  will 

of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  hav- 
ing been  proved  and  recorded  in  the  superior  court  of  the 

county,  or  city  and  county,  of ,  C.  D.,  who  is  named 

therein  as  such,  is  hereby  appointed  executor.    Witness,  G. 
H.,  clerk  of  the  superior  court  of  the  county,  or  city  and 

county,  of ,  with  the  seal  of  the  court  affixed,  the 

day  of ,  A.  D.  18 — .     (Seal.)    By  order  of  the  court. 

O.  H.,  clerk.    En.  March  11,  1872.    Am'd.  1880,  79. 

Prob.  Act,  sec.  50.    En.  April  22,  1850.     Rep.  1851,  489. 
iEn.  1851,  448. 
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Seal,  required:  Ante»  sec.  168,  subd.  2;  of  conrU,  gen- 
erally:   Ante,  sees.  147-153. 

1 1361.  Form  of  letters  of  administration  with  the  will 
annexed.  Letters  of  administration,  with  the  will  annexed, 
must  be  substantially  in  the  following  form:    State  of  Cali- 

fomia,  county,  [or  city  and  county],  of .    The  last  will 

of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  hav- 
ing been  proved  and  recorded  in  the  superior  court  of  the 

county,  or  city  and  county,  of  ,  and  there  being  no 

executor  named  in  the  will  (or  as  the  case  may  be),  C.  D. 
is  hereby  appointed  administrator  with  the  will  annexed. 
Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county,  or 

city  and  county,  of ,  with  the  seal  of  the  court  affixed, 

the day  of ,  A.  D.  18 — .    (Seal.)    By  order  of  the 

court.    6.  H.,  clerk.    En.  March  11,  1872.    Am'd.  1880,  79. 

Prob.  Act,  sec.  61.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 

§  1362.  Form  of  letters  of  administration.  Letters  of 
administration  must  be  signed  by  the  clerk,  under  the  seal 
of  the  court,  and  substantially  in  the  following  form:    State 

of  California,  county,  or  city  and  county,  of .  C.  D.  is 

hereby  appointed  administrator  of  the  estate  of  A.  B.,  de- 
ceased.   (Seal.)    Witness,  G.  H.,  clerk  of  the  superior  court 

of  the  county,  or  city  and  coimty,  of ,  with  thci  seal 

thereof  affixed,  the day  of ,  A.  D.  18 — .    By  order 

of  the  court  G.  H.,  clerk.  En.  March  11,  1872.  Am'd. 
1880,  79. 

Cal.Rep.Clt.  64.  10;  122.  41. 

Prob.  Act.  sec.  71.    En.  April  22,  1860.     Rep.  1851,  489. 
JSn.  1851,  448. 
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ARTICLE  in. 

UBTTERS  OF  ADMINISTRATION,  TO  WHOM  AND  THB  ORDER 
IN    WHICH   THEY   ARB   GRANTED. 

%  1866.  Order  of  peraona  entitled  to  administer.  Partner  not  to 
administer. 

f  1866.    Preference  of  persons  eqnallr  entitled. 

I  1867.    In  discretion  of  court  to  appoint  administrator,  when. 

i  1368.  When  minor  or  incompetent  entitled,  who  appointed  ad- 
ministrator. 

i  1869.     Wlio  are  incompetent  to  act  as  administrators. 

i  1370.     Married  woman  may  be  administratrix. 

(  1365.  Order  of  persons  entitled  to  administer.  Partner 
not  to  administer.  Administration  of  the  estate  of  a  person 
dying  intestate  must  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned,  the  relatives  of  the  deceased 
being  entitled  to  administer  only  when  they  are  entitled  to 
succeed  to  his  personal  estate,  or  some  portion  thereof; 
and  they  are,  respectiyely,  entitled  thereto  in  the  following 
order: 

1.  The  snrytving  husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  or  mother. 

4.  The  brothers. 
6.  The  sisters. 

6.  The  grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate. 

8.  The  public  administrator. 

9.  The  creditors. 

10.  Any  person  legally  competent 

If  the  decedent  was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  surviving  partner  must  in  no  case 
be  appointed  administrator  of  his  estate.  En.  March  11, 
1872.    Am'd.  1875-6,  102;  1877-8,  111. 


CalJlep.Clt.  46,  674 

67,  82 ;  64.  227 

74,  841 ;  76,  297 

97,  842 ;  97,  428 

108.  488 ;  110,  410 

127,  662;  185.   8 

120,  846;  120,  349 

Subd.  2—182,  402 


62,639;  54,216 

66,  309  ;  72.  166 

88.  620  ;  93,  612 

97,  429 ;  100.  80 

114,  466 ;  118,  278 

136.  Ill ;  136,  113 

122,  163 ;  122,  164 


64.  217 :  66.  420 ; 

72,  166 ;  74,  340 ; 

97,  340;  97,  341; 
103.  588 ;  106.  456  ; 
118,  279 ;  127,  661 ; 

Subd.  1  —  78,  685 ; 
122,  165;  132,  809. 


132.  403.   Subd.  7—136.  112.  Subd. 


120,  848;  122,  le'i.   Subd.  10—53.  245. 
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Prob.  Act,  sec  62.    Exl  April  22,  1850.    Rep.  1851«  489. 

Bn.  1851,  448.    Am'd.  1866,  133;  1861,  631;  1864,  622. 

Cal.Rep.Clt      7.282;       7,230;     16,166;     16,367;     1^164; 
17,686;     86,616;     34,468. 

Public    administrators,    generally:     Post,    sees.    1726 

et  seq. 
Incompetent  persons:    Post,  sees.  1869, 1870* 
Recommendation  by  one  entitled  to  administer;     Post, 

sec.  1379. 

1 1366.  Preference  of  persons  equally  entitled.  Of  ser* 
end  persons  claiming  and  equally  entitled  to  administer, 
males  must  be  preferred  to  females,  and  relatives  of  the 
whole  to  those  of  the  half  blood.    Bn.  March  11,  1872. 

OalJtep.Cit.  182,  402. 

Prob.  Act,  sec  68.  Bn.  April  22,  1860.  Rep.  1861,  4S9. 
Bn.  1861,  448. 

1 1367.  In  discretion  of  court  to  appoint  admlnlstratofi 
when.  When  there  are  several  persons  equally  oititled  to 
the  administration,  the  court  may  grant  letters  to  one  or 
more  of  them;  and  when  a  creditor  is  claiming  letters,  the 
court  may,  in  its  discretion,  at  the  request  of  another  credi- 
tor, grant  letters  to  any  other  person  legally  competent. 
En.  March  11,  1872. 

Cal.Rep.Clt.  46,  674;  182,  402. 

Prob.  Act,  sec.  54.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    AmU  1864,  868. 

8  1368.  When  minor  or  incompetent  entitled,  who  ap- 
pointed administrator.  If  any  person  entitled  to  adminis- 
tration is  a  minor  or  an  incompetent  person,  letters  must 
be  granted  to  his  or  her  guardian,  or  any  other  person 
entitled  to  letters  of  administration,  in  the  discretion  of  the 
court    En.  March  11,  1872.    Am'd.  1893,  62. 

GaLRepuClt  80.  884 ;  97,  428 ;  103,  480. 

Prob.  Act,  sec.  67.  En.  April  22,  1860.  Rep.  1861,  489. 
(En.  1851,  448.    Am'd.  1870,  637. 

Guardian  of  minor:  Ante,  sees.  872,  878,  post,  sees. 
1747,  1769. 
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i  1869,  Who  art  Ineompetent  to  aot  as  administrators. 
No  person  Is  competent  or  entitled  to  serve  as  administr»> 
tor  or  administratrix  wbo  is: 

1.  Under  the  age  of  majoritj. 

2.  Not  a  bona  fide  resident  of  the  state. 
8.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the 

duties  of  the  trust  by  reason  of  drunkenness*  improvidence^ 

or  want  of  understanding  or  integrity.    Bn.  March  ll,  1872. 

Am'd.  1877-8,  112. 

Oal.Rep.Cit.     64,216;     64,217;     68,469;     68,460;     64»  228; 
72,  166;     80,  888;     88,  620;     88,  612;     97,  429;  108,  687; 
104,  624;  UO,  410.      Subd.  2—120,  688;  122,  881. 

Prob.  Act,  sec.  65.    Bn.  April  22,  1860.     Rep.  1861,  489. 
Bn.  1851,  448.    Am'd.  1861,  682. 
Revoking  letters:    See  sec.  1383,  post 

i  1370.  Married  woman  may  be  administratrix.  A  mar- 
ried woman  may  be  appointed  administratrix.  When  an 
unmarried  woman  appointed  administratrix  marries,  her 
authority  is  not  thereby  extinguished.  Bn.  March  11, 1872. 
Am'd.  1891,  11. 

Cal.Rep.Clt.  182,  810;  182,  811^ 

Prob.  Act,  sec.  66.    Bn.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1861,  448.    Am'd.  1866,  765;  1870,  636;  1872,  94. 
Married  woman  as  executrix:    Ante,  sec  1352. 


ARTICLE  IV. 

PETITION     AND     CONTEST     FOR     LBTTBRS,     AND     ACTION 

THBRBON. 

11871.    Applications  how  made. 
1872.     when  granted. 
1378.    Clerk  of  court  must  set  day  for  hearing.    Notice  of  appU- 
cation. 
t  1874.     Contesting  application. 
I  1876.     Hearing  of  application. 

il876.    Byldence  of.  notice. 
1377.    Grant  to  any  applicant. » 
1878.    What   proofs   must   be   made   before    granting   letten  of 
administration. 
I  1879.    Letters  may  be  granted  to  others  than  those  entitled. 

(  1871.    Applications,  how  made.    Petitions  for  letters  of 
administration  must  be  in  writing,  signed  by  tbe  applicant 
Code  OIt.  Proa— 44. 
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or  his  counsel,  and  filed  with  the  clerk  of  the  court,  stating 
tile  facts  essential  to  give  the  court  jurisdiction  of  the  case. 
and  when  known  to  the  applicant,  he  must  state  the  names, 
ages,  and  residence  of  the  heirs  of  the  decedent,  and  tlie 
value  and  character  of  the  property.  If  the  Jurisdictiozial 
facts  existed,  but  are  not  fully  set  forth  In  the  petition, 
and  are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent  pro- 
ceedings are  not  void  on  account  of  such  want  of  jurisdic^ 
tional  averments.    En.  March  11,  1872. 

Cal.Rep.Clt.  71,  522;  76,  287;  100,  80. 

Prob.  Act,  sec.  58.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  632. 

Orders  and  decrees  need  not  recite  the  facts:  Post, 
sec.  1704. 

§  1372.  When  granted.  Letters  of  administration  may  be 
granted  by  the  court  at  any  time  appointed  for  the  hearing 
of  the  application,  or  at  any  time  to  which  the  hearing  is 
continued  or  postponed.  En.  March  11,  1872.  Am'd. 
1880,  79. 

Prob.  Act,  sec.  59.  En.  April  22,  1850.  Rep.  1851,  489. 
:Bn.  1851,  448. 

1 1373.  Clerk  of  court  must  set  day  for  hearing.  Notice 
of  application.  When  a  petition  praying  for  letters  of  ad- 
ministration is  filed,  the  clerk  of  the  court  must  set  the 
petition  for  hearing  by  the  court,  and  give  notice  thereof 
by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  deced- 
ent, the  name  of  the  applicant,  and  the  time  at  which  the 
application  will  be  heard.  Such  notice  must  be  given  at 
least  ten  days  before  the  hearing.  E2n.  March  11,  1872. 
Am'd.  1880,  80;  1891,  427. 

Cal.Rep.Cit.  84,  109;  105,  182. 

Prob.  Act,  sec.  60.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448. 
Posting  notices:    Compare,  ante,  sec.  1303. 

§  1374.  Contesting  application.  Any  person  interested 
m^y  contest  the  petition,  by  filing  written  opposition  there* 
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tOk  on  the  ground  of  the  incompetency  of  the  applicant,  or 
may  assert  his  own  rights  to  the  administration,  and  pray 
that  letters  be  issued  to  himself.  In  the  latter  case  the  con- 
testant must  file  a  petition,  and  give  the  notice  required 
for  an  original  petition,  and  the  court  must  hear  the  two 
petitions  together.  En.  March  11,  1872. 
Cal.Rep.Cit.  98,  654;  100,  80;  122,  163. 

Prob.  Act,  sec.  61.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  632. 
Cal.Rep.Cit.  28.  186. 

Incompetency  of  the  applicant:    Ante,  sec.  1369. 
Persons  entitled  to  administer:    Ante,  sec.  1365. 

(  1375.  Hearing  of  application.  On  the  hearing,  it  being 
first  proyed  that  notice  has  been  glren  as  herein  required, 
the  court  must  hear  the  allegations  and  proofs  of  the 
parties,  and  order  the  issuing  9f  letters  of  administration 
to  the  party  best  entitled  thereto.    En.  March  11,  1872. 

Cal.Rep.Cit.  100,  80. 

Prob.  Act,  sec.  62.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

CaLRep.Cit.  84.  468. 

Proof  of  notice:    Compare,  ante,  sec.  1306. 
GoncluBlye  evidence:    Post,  sec.  1876. 

1 1376.  Evidence  of  notice.  An  entry  In  the  minutes  of 
the  court,  that  the  required  proof  was  made  and  notice 
given,  shall  be  conclusive  evidence  of  the  fact  of  such 
notice.    En.  March  11,  1872. 

Prob.  Act,  sec.  63.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1861,  448. 

Cal.Rep.Cit.  7,  284;  7,  288. 

§  1377.  Grant  to  any  applicant.  Letters  of  administra- 
tion must  be  granted  to  any  applicant,  though  it  appears 
that  there  are  other  persons  having  better  rights  to  the 
administration,  when  such  persons  fail  to  appear  and  claim 
the  issuing  of  letters  to  themselves.    En.  March  11, 1872. 

CalJt6p.Cit.  56,  410;  120,  848. 

Prob.  Act,  sec.  64.  En.  April  22,  1850.  Rep.  1851,  489. 
(Bn.  1851,  448. 
CalJEt«p.0it.  7,  281. 
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Other  persons  having  better  rights — may  procure  revocsr 
tion:    Post,  sees.  1383-1886. 

( 1378.  What  proofs  must  be  made  before  granting  let- 
ters of  administration.  Before  letters  of  administration  are 
granted  on  the  estate  of  any  person  who  is  represented  to 
have  died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others;  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  death,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his  prop- 
erty, and  whether  or  not  the  decedent  left  any  will,  and  may 
compel  any  person  to  attend  as  a  witness  for  that  purpose. 
En.  March  11,  1872. 

Prob.  Act,  sec.  65.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  682. 
Witness— compelling  attendance  of:     Post,   sees.  19S5 

et  seq. 

1 1379.  Letters  may  be  granted  to  others  than  those 
entitled.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  filed  in 
the  court.  When  the  person  entitled  is  a  non-resident  of 
the  state,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  state  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  state,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  the  fact  is  established  to 
the  satisfaction  of  the  court  En.  March  11,  1872.  Am'd. 
1877-8,  112;  1880,  113. 

Cftl.Rep.Cit.  63.  246  ;  64,  217 ;  66.  420 ;  67,     82 ;     68,  469 : 

63.460;  64,228;  72,166;  93,613;  97.840;     97,341; 

97,  842;  97,  843;  97,  429;  104,  624;  120,  846;  122,  164; 

122,  166;  136,      8. 

Prob.  Act,  sec.  66.    En.  April  22,  I860.    Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  632. 
Cal.Rep.Cit.  16.  164 ;  16,  166 ;  28,  186. 

Proof  of  identity.— Affidavits:  Post,  sees.  2009-2015; 
depositions  out  of  the  state:  Post,  sees.  2024-2028;  prima 
facie  evidence:    Post,  sec.  1838. 
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ARTICLE    V, 

REVOCATION    OF    LETTERS    AND    PROCEEDINGS.  THEREFOR. 

f  1388.     Revocation  of  letters  of  administration. 
i  1384.     When  petition  filed,  citation  to  issue. 
I  1385.     Hearing  of  petition  for  roYOcation. 

{  1386.    Prior   rii^ts  of   relatiyes  entitles  tbem  to   reroke  prior 
letters. 

ft  1383.  Revocation  of  letters  of  administration.  When 
letters  of  administration  have  been  granted  to  any  other 
person  than  the  suryiying  husband  or  wife,  child,  father, 
mother,  brother,  or  sister  of  the  intestate,  any  one  of  them 
who  is  competent,  or  any  competent  person  at  the  written 
request  of  any  one  of  them,  may  obtain  the  revocation  of 
the  letters,  and  be  entitled  to  the  administration,  by  pre- 
senting to  the  court  a  petition  praying  the  revocation,  and 
that  letters  of  administration  may  be  Issued  to  him.  En. 
March  11,  1872.    Am'd.  1880,  80. 

Cal.Rep.Cit.     66,  327 ;     72,  166 ;     84.  110 ;     88,  481 ;     97,  342 ; 
98.  586:     99,  876;  108,  487;  108.  488;  108,  489;  120,  849; 
122,  164. 

Prob.  Act,  sec.  67.    En.  April  22,  1850.    Rep.  1851,  489. 
£n.  1851,  448.    Am'd.  1870,  400. 
CaLRep.Cit.  16,  166. 

Persons  incompetent:    Ante,  sees.  1369, 1370. 
Revocation:     See  sees.  1386,  1436-1440,  post. 

§  1384.  When  petition  filed,  citation  to  Issue.  When  such 
petition  is  filed,  the  clerk  must,  in  addition  to  the  notice 
provided  in  section  thirteen  hundred  and  seventy-three, 
issue  a  citation  to  the  administrator  to  appear  and  answer 
the  same  at  the  time  appointed  for  the  hearing.  En.  March 
11,  1872.    Am'd.  1878-4,  859. 

Cal.Rep.Clt.  66,  327;  72,  24;  120,  349;  120.  384. 

Prob.  Act,  sec.  68.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  633. 

Citation — generally:    Post,  sees.  1707-1711. 

ft  1385.  Hearing  of  petition  for  revocation.  At  the  time 
appointed,  the  citation  having  been  duly  served  and  re- 
turned, the  court  must  proceed  to  hear  the  allegations  and 
proofs  of  the  parties;  and  if  the  right  of  the  applicant  is 
established,  and  he  is  competent,  letters  of  administration 
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must  be  granted  to  him,  and  the  letters  of  tne  former  ad- 
ministrator revoked.    E2n.  March  11, 1872. 

Cal.Rep.Cit.  56,  827 ;  120,  349 . 

Prob.  Act,  sec.  69.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  44$. 

$  1386.  Prior  rights  of  relatives  entitles  them  to  revoke 
prior  letters.  The  sunrlying  husband  or  wife,  when  letters 
of  administration  have  been  granted  to  a  child,  father, 
brother,  or  sister  of  the  Intestate;  or  any  of  such  relatives, 
when  letters  have  been  granted  to  any  other  of  them,  may 
assert  his  prior  right,  and  obtain  letters  of  administration, 
and  have  the  letters  before  granted  revoked  in  the  manner 
prescribed  in  the  three  preceding  sections.  Bn.  March  11» 
1872. 

Cal.Rep.Clt.  56,  827;  120,  849;  182,  810. 

Prob.  Act,  sec.  70.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1870,  400. 

ARTICLE   VI. 

OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS. 

8  1387.  Administrator  or  executor  to  take  oath.    Letters  and  bond 

to  be  recorded. 

8  1388.  Bond  of  admlnietrators,  form  and  requirements  ot 

8  1389.  Additional  bonds,  when  required. 

I  1390.  Conditions  of  bonds. 

1391.  Separate  bonds,  where  more  than  one  administrator. 

1392.  Several  recoveries  may  be  had  on  same  bond. 
1893.  Bonds,  and  justification  of  sureties  on.     Must  be  approved. 
1394.  Citation    and    requirements    of    Judge    on    deficient    bond. 

Additional  security. 

8  1896.    Right  ceases,  when  sufficient  security  not  given. 

9  1896.     When  bond  may  be  dispensed  with. 

6  1897.  Petition  showing  failing  sureties  and  adLlng  for  further 
bonds. 

8  1398.  Citation  to  executor,  etc.,  to  show  cause  against  such  appli- 
cation. 

1399.  Further  security  may  be  ordered. 

1400.  Neglecting  to  obey  order. 

1401.  Suspending  powers  of  executor,  etc 

1402.  Further  security  ordered  without  application  of  party  1b 
interest. 

1403.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 
8  1406.     Application  to  be  determined  any  time. 

8  1407.     Liability  on  bond. 

8  1387.  Admin fetrator  or  executor  to  take  oath.  Letters 
and  bond  to  be  recorded.   Before  letters  testamentary  or  of 
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admlniBtratlon  Bte-  issued  to  the  executor  or  administra- 
tor, he  must  take  and  subscribe  an  oath  before  some  officer 
Authorized  to  administer  oaths,  that  he  will  perform, 
according  to  law,  the  duties  of  executor  or  administrator, 
which  oath  must  he  attached  to  the  letters.  All  letters 
testamentary  and  of  administration  issued  to,  and  all  bonds 
executed  by,  executors  or  administrators,  with  the  affidavits 
and  certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 
£n.  March  11,  1872. 

Cal.Rep.CiL  96,  688. 

Prob.  Act,  sec.  72.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  633;  1863,  23. 
Cal.Rep.Clt.  84,  468;  84,  469. 

§  1388.  Bond  of  administrators,  form  and  requirements 
of.  Every  person  to  whom  letters  testamentary  or  of  ad- 
ministration are  directed  to  issue  must,  before  receiving 
them,  execute  a  bond  to  the  state  of  California,  with  two 
or  more  sufficient  sureties,  to  be  approved  by  the  superior 
court,  or  a  judge  thereof.  In  form,  the  bond  must  be  joint 
and  several,  and  the  penalty  must  not  be  less  than  twice 
the  value  of  the  personal  property,  and  twice  the  probable 
value  of  the  annual  rents,  profits,  and  issues  of  real  prop- 
erty belonging  to  the  estate,  which  values  must  be  ascer- 
tained by  the  superior  court,  or  a  judge  thereof,  by 
examining  on  oath  the  party  applying,  and  any  other  per- 
sons.   En.  March  11,  1872.    Am'd.  1880,  80. 

Cal.Rep.Clt.  101,  128;  112,  267;  127,  661;  127,  662. 

Prob.  Act,  sec.  73.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1864,  368. 

Sureties:  Post,  sees.  1393,  1394,  1397-1400,  1403,  1404, 
1407. 

Approved  by  judge,  at  chambers:    Ante,  sec.  166. 

Bond— condition  of:  Post,  sec  1390;  separate,  when: 
Post,  sec  1391;  recovery  on:  Post,  sees.  1892, 1407;  not  re- 
quired, when:  Post,  sec.  1396;  further  security:  Post, 
sees.  1389,  1894-1402;  stands  as  undertaking  on  appeal: 
Sec  966. 

Bond,  reduction  of,  on  deposit  of  personal  securities  with 
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certain  corporations:    See  act  of  April  6, 1891«  Stats.  1891» 
p.  490,  sec.  4. 

$  1389.  Additional  bonds»  when  required.  The  svperior 
court,  or  a  Judge  thereof,  must  require  an  additional  tend 
whenever  the  sale  of  any  real  estate  belonging  to  an  estate 
is  ordered;  but  no  such  additional  bond  must  be  required 
when  it  satisfactorily  appears  to  the  court  that  the  penalty 
of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  value  of  the 
personal  property  remaining  in  or  that  will  come  into  the 
possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits,  and  issues  of  real  estate,  and  twice 
the  probable  amount  t<"  be  realized  on  the  sale  of  the  real 
estate  ordered  to  be  sold.  En.  March  11, 1872.  Am'd.  1880, 
80. 

Cal.Rep.Clt  60»  809;  123»  488. 

Additional  bond  may  be  required  of  public  administra- 
tor:   Post,  sec.  1727. 

§  1390.  Conditions  of  bonds.  The  bond  must  be  condi- 
tioned that  the  executor  or  administrator  shall  faithfully 
execute  the  duties  of  the  trust  according  to  la;^.  En.  March 
U,  1872. 

Duties  of  the  trustee:    Post,  sees.  1681  et  seq* 

§  1391.  Separate  bonds,  where  more  than  one  adminis- 
trator. When  two  or  more  persons  are  appointed  executors 
or  administrators,  the  superior  court,  or  a  judge  thereof, 
must  require  and  take  a  separate  bond  from  each  ^^jl  them. 
En.  March  11,  1872.    Am'd.  1880,  80. 

CaI.Rep.Clt  74»  218. 

Prob.  Act,  sec.  74.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

$  1392.  Several  recoveries  may  be  had  on  same  bond. 
The  bond  shall  not  be  void  upon  the  flrat  recovery,  but 
may  be  sued  and  recovered  upon  from  tin.e  to  time,  by 
any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted.    En.  March  11,  1872. 

Prob.  Act,  sec.  75.    En.  April  22,  1860.    Rep.  1851,  489. 

En.  1851.  448. 
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In  hl8  own  name,  party  beneficially  tnterested:  Ante,  sec 
867. 
Kind  of  money,  payable  under  bond:  Post,  sec.  1407. 

1 1393.  Bonds,  and  Justification  of  sureties  on.  Must  be 
approved.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
Justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  flfty-seven  of  this 
code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.  All  such 
bonds  and  undertakings  must  be  approved  by  a  Judge  of 
the  superior  court  before  being  filed  or  recorded.  En. 
March  11,  1872.    Am'd.  1880,  81. 

Prob.  Act,  sec.  76.  En.  April  22,  I860.  Rep.  1851,  489. 
En.  1861,  448.  Am'd.  1856,  299;  1861,  683;  1862,  424;  1864, 
868. 

Approved  by  Judge,  at  chambers:  Ante,  sec.  166. 

Examination  of  sureties,  when  qualifications  questioned: 
Post,  sec.  1394. 

§  1394.  Citation  and  requirements  of  Judge  on  deficient 
bond.  Additional  security.  Before  the  Judge  approves 
any  bond  required  under  this  title,  and  after  its  approval, 
he  may,  of  his  own  motion,  or  upon  the  motion  of  any  per- 
son interested  in  the  estate,  supported  by  aflldavit  that  the 
sureties,  or  some  one  or  more  of  them,  are  not  worth  as 
much  as  they  have  Justified  to,  order  a  citation  to  issue 
requiring  such  sureties  to  appear  before  him  at  a  designated 
time  and  plac^,  to  be  examined  touching  their  property 
and  its  value;  and  the  Judge  must,  at  the  same  time,  cause 
a  notice  to  be  issued  to  the  executor  or  administrator 
requiring  his  appearance  on  the  return  of  the  citation; 
and  on  its  return  he  may  examine  the  sureties  and  such 
witnesses  as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value;  and  If,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.  En.  March  11,  1872.  Am'd. 
1873-4,  359;  1880,  81. 

0«Ut«p.Ctt  72,  24;  HI,  166. 

Citations:  Post,  sees.  1707,  1711. 
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transferred  a  certified  copy  of  the  order  and  all  pi^^rs 
on  file  in  his  office  In  the  proceedings;  and  thereafter  the 
court  to  which  the  proceeding  is  transferred  shall  exercise 
the  same  authority  and  Jurisdiction  over  the  estate,  and  all 
matters  relating  to  the  administration  thereof,  as  if  it  had 
original  jurisdiction  of  the  estate;  provided,  there  shall  not 
be  any  necessity  for  transferring  such  proceedings,  or 
any  of  them,  when  a  judge  of  some  other  county  qualified 
to  act  attends  at  the  request  of  th^  judge  of  the  county 
where  such  proceedings  are  pending,  to  hold  court,  to 
conduct  and  to  try  such  proceedings;  and  such  judge, 
when  so  called  upon  to  preside,  shall  exercise  jurisdiction 
over  any  proceeding  in  the  estate  as  is  exercised  In  other 
cases  under  like  circumstances.  En.  March  11,  1872. 
Am'd.  1880,  84;  1891,  436. 

Proh.  Act,  sec.  104.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1864,  369;  1866,  328. 

$  1432.  Transfer  not  to  change  right  to  administer. 
Re-transfer»  how  made.  The  transfer  of  a  proceeding 
from  one  court  to  another  as  proTided  for  in  the  preceding 
section,  shall  not  affect  the  right  of  any  person  to  letters 
testamentary  or  of  administration  on  the  estate  transferred, 
but  the  same  persons  are  entitled  to  letters  testamentary 
or  of  administration  on  the  estate,  in  the  order  hereinafter 
provided.  If,  before  the  administration  Is  closed  of  any 
estate  so  transferred  as  herein  provided,  another  i^erson 
is  elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  such  proceeding  was  originally  commenced,  who 
is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may  have 
the  proceeding  returned  to  the  court  from  which  it  was 
originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  court  therefor.  En.  March  11,  1872. 
Am'd.  1880,  84. 

8 1433.  When  proceedings  to  be  returned  to  original 
court.  On  hearing  the  motion,  if  the  facts  required  by  the 
preceding  section  to  be  set  out  in  the  petition  are  satis- 
factorily shown,  and  it  further  appears  to  the  court  that  the 
convenience  of  parties  Interested  would  be  promoted  by 
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audi  change,  the  Judge  must  make  an  order  transferring 
the  proceeding  back  to  the  court  where  It  was  originally 
commenced;  and  the  clerk  of  the  court  ordering  the 
transfer  must  transmit  to  the  clerk  of  the  court  In  which 
the  proceeding  was  originally  commenced,  a  certified  copy 
of  the  order,  and  all  the  original  papers  on  file  In  his  office 
in  the  proceeding;  and  the  court  where  the  proceeding 
was  originally  commenced  shall  thereafter  have  Jurisdic- 
tion and  power  to  make  all  necessary  orders  and  decrees  to 
close  up  the  administration  of  the  estate.  Bn.  March  11» 
1872.     Am'd.  1880,  84. 


I 
I 


ARTIGLB    X. 

RSMOYALS  AND   SUSPENSIONS   IN  CERTAIN   CASES. 

1436.     SnapeiiBlon  of  powers  of  executor. 

1487.    Bzectttor  to  have  notice  of  hU  tuBpenston,  and  to  bo  cited 

to  appear. 
1438.    Any  party  interested  may  appear  on  hearing. 
1489.     Notice  to  absconding  executors  and  administrators. 
1440.    Kay  compel  attendance. 


S  1436.  Suspension  of  powers  of  executor.  Whenever  a 
Judge  of  a  superior  court  has  reason  to  believe,  from  his 
own  knowledge,  or  from  credible  Information,  that  any 
executor  or  administrator  has  wasted,  embezzled,  or  mis- 
managed, or  is  about  to  waste  or  embezzle  the  property 
of  the  estate  committed  to  his  charge,  or  has  committed 
or  is  about  to  commit  a  fraud  upon  the  estate,  or  is  incom- 
petent to  act,  or  has  permanently  removed  from  the  state, 
or  has  wrongfully  neglected  the  estate,  or  has  long 
neglected  to  perform  any  act  as  such  executor  or  admin- 
istrator, he  must,  by  an  order  entered  upon  the  minutes 
of  the  court,  suspend  the  powers  of  such  executor  or  ad- 
ministrator, until  the  matter  is  investigated.  En.  March 
XI,  1872.    Am'd.  1880,  84. 

Cal.Bep.Clt.     61,  164;     70,  844;     83,  686;     99,  221;  122,  381; 
122,  382;  122,  883;  126,  806;  126,  308;  186,  186;  187,  476. 

Prob.  Act,  sec.  281.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  651. 
OalJlep.Ctt.  6,  669. 

Bilsconduct  of  executor — as  to  inventory:   Post,  sees. 
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qnired,  and  it  is  alleged  on  oath  that  the  executor  or  ad- 
ministrator is  wasting  the  property  of  the  estate,  the  judge 
may,  by  order,  suspend  his  powers  until  the  matter  can 
be  heard  and  determined.    En.  March  11,  1872. 

Cal.Rep.Clt  68,  20. 

Prob.  Act,  sec.  82.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1861,  448. 

$  1402.  Further  security  ordered  without  application  of 
party  in  Interest.  When  it  comes  to  his  knowledge  that 
the  bond  of  any  executor  or  administrator  is  from  any  cause 
insufficient,  the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as  upon 
the  application  of  any  person  interested.  En.  March  U, 
1872.    Am'd.  1880,  81. 

CalJtep.Cit.  64,  89;  116,  451;  127,  662. 

Prob.  Act,  sec  83.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1403.  Release  of  sureties.  When  a  surety  of  any 
executor  or  administrator  desires  to  be  released  from 
responsibility  on  account  of  future  acts,  he  may  make 
application  to  the  superior  court,  or  a  judge  thereof,  for 
relief.  The  court  or  judge  must  cause  a  citation  to  the 
executor  or  administrator  to  be  issued,  and  served  per- 
sonally, requiring  him  to  appear  at  a  time  and  place  to 
be  therein  specified,  and  to  give  other  security.  If  he  has 
absconded,  left,  or  removed  from  the  state,  or  if  he  cannot 
be  found,  after  due  diligence  and  inquiry,  service  may  be 
made  as  provided  in  section  one  thousand  three  hundred 
and  ninety-eight    En.  March  11,  1872.    Am'd.  1880,  83. 

Cal.Rep.Cit  64,  40;  72,  24;  107,  218;  116.  451. 
Prob.  Act  sec.  84.    En.  April  22,  1850.    Rep.  18&1,  489. 
'En.  1851,  448.     Am'd.  1861,  633. 

§  1404.  New  sureties.  If  new  sureties  be  given  to  the 
satisfaction  of  the  Judge,  he  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shall  not  be  liable 
on  their  bond  for  any  subsequent  act,  default  or  misconduct 
of  the  executor  or  administrator.    En.  March  11,  1873. 

Cal.Rep.Clt  65,  594:  67.  383;  107,  213. 
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Prob.  Act,  sec.  85.  Bil  AprU  22,  1860.  Rep.  1861,  4S9. 
En.  1861,  448. 

■ 

8 1405.  Neglect  to  give  new  sureties  forfeits  letters. 
If  the  executor  or  administrator  neglects  or  refuses  to 
give  new  sureties,  to  the  satisfaction  of  the  judge,  on  the 
return  of  the  citation,  or  within  such  reasonable  time  as 
the  judge  shall  allow,  unless  the  surety  making  the  appli- 
cation shall  consent  to  a  longer  extension  of  time,  the  court 
or  judge  must,  by  order,  revoke  his  letters.  Bn.  March  11, 
1872. 

Prob.  Act,  sec.  86.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  634. 

S  1406.  Application  to  be  determined  any  time.  The 
applications  authorized  by  the  nine  preceding  sections  of 
thiiS  chapter  may  be  heard  and  determined  at  any  time.  All 
orders  made  therein  must  be  entered  upon  the  minutes 
of  the  court    En.  March  11,  1872.    Am'd.  1880,  82. 

Prob.  Act,  sec.  87.  En.  April  22,  1850.  Rep.  1861»  489. 
En.  1861,  448. 

1 1407.  Liability  on  bond.  The  liability  of  principal  and 
sureties  upon  the  bond  of  any  executor,  administrator, 
or  guardian,  is  in  all  cases  to  pay  in  the  kind  of  money  or 
currency  in  which  the  principal  is  legally  liable.  En. 
Stats.  1878-4,  861. 

CalJlep.Ctt.  76,  299. 


ARTICLE   Vn. 

8PBCIAL     ADMINISTRATORS      AND      THBIR      POWERS      AND 

DUTIES. 

I  1411.  Special  adminlBtrator,  when  appointed. 

1412.  Special  letters  may  Issue  at  any  time. 

1413.  Preference  given  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  give  bond  and  take  oath. 
1416.  Duties  of  special  administrator. 
1416.  When  letters  testamentary  or  of  administration  are  granted,. 

special  administrator's  powers  cease. 
9  1417.     Special  administrator  to  render  account. 

$  1411.  Special  administrator,  when  appointed.  When 
there  is  delay  in  granting  letters  testamentary  or  of  ad- 
ministration from  any  cause,  or  when  such  letters  are 

Code  ClT.  Proc.— 45. 
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granted  Irregalariy,  or  no  sufficient  bond  is  filed  as  required, 
or  when  no  application  is  made  for  such  letters,  or  when 
an  executor  or  administrator  dies,  or  is  suspended,  or  re- 
moved, the  superior  court,  or  a  judge  thereof,  must  ap- 
point a  special  administrator  to  collect  and  take  charge 
of  the  estate  of  the  decedent  in  whatever  county  or  counties 
the  same  may  be  found,  and  to  exercise,  such  other  powers 
as  may  be  necessary  for  the  preservation  of  the  estate;  or 
he  may  direct  the  public  administrator  of  his  county  to 
take  charge  of  the  estate.  En.  March  11,  1872.  Am'd. 
1S80,  82. 

CaLRep.Oit     70,344;     86.     78;     94.568;     08,    66:106,432; 
■     111,  158. 

Prob.  Act,  sec.  88.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1861,  448.    Am'd.  1865,  133. 

CaI.Rep.Cit.  7,  281;  22,  67. 

Prob.  Act,  sec.  96.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448. 

Cal.Rep.Cit  20,  811. 

Prob.  Act,  sec.  282.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  662. 

§  1412.  Special  letters  may  tesue  at  any  time.  The  ap- 
pointment may  be  made  at  any  time,  and  without  notice, 
and  must  be  made  by  entry  upon  the  minutes  of  the  court 
specifying  the  powers  to  be  exercised  by  the  administrator. 
Upon  such  order  being  entered,  and  stter  the  person  ap- 
pointed has  given  bond,  the  clerk  must  issue  letters  of 
administration  to  such  person  in  conformity  with  the  order. 
En.  March  11,  1872.    Am'd.  1880,  82. 

Cal.Rep.Cit.  78,  801. 

Prob.  Act,  sec.  89.  En.  April  22,  1860.  Rep.  1861»  489. 
En.  1851,  448. 

Cal.Rep.Cit.  22,  67. 

Oath  and  bond:  Post,  sec.  1414. 

§  1413.  Preference  given  to  persons  entitled  to  letters. 
In  making  the  appointment  of  a  special  administrator. 
the  court  or  Judge  must  give  preference  to  the  person  en- 
titled to  letters  testamentary  or  of  administration,  but 
no  appeal  must  be  allowed  from  the  appointment.  Sn. 
March  11,  1872.    Am'd.  1880.  82. 

Cal.Rep.Clt  73,  203. 
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Prob.  Act,  sec.  90.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 

Cftl.R^.ClL  87,  670. 

Persons  entitled  to  letters:  Ante,  sees.  1365  et  seq. 

$  1414*  Special  Administrator  to  give  bond  and  talce  oath. 
Before  any  Ietter3  Issue  to  any  special  administrator,  he 
must  give  bond  In  such  sum  as  the  court  or  judge  may 
direct,  with  anreties  to  the  satisfaction  of  the  court  or 
judge,  conditioned  for  the  faithful  performance  of  his 
duties;  and  he  must  take  the  usual  oath,  and  have  the 
same  indorsed  on  his  letters.  En.  March  11,  1872.  Am'd. 
1880,  82. 

Prob.  Act,  sec.  91.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

Oath  and  bond  of  administrator,  etc.:  Ante,  sees.  1387- 
1407. 

8  1415.  Duties  of  special  administrator.  The  special  ad- 
ministrator must  collect  and  preserve  for  the  executor  or 
administrator,  all  the  goods,  chattels,  debts,  and  effects  of 
the  decedent,  all  Incomes,  rents,  issues,  and  profits,  claims, 
and  demands  of  the  estate;  must  take  the  charge  and 
management  of,  enter  upon  and  preserve  from  damage, 
waste,  and  Injury,  the  real  estate,  and  for  any  such  and 
all  necessary  purposes  may  commence  and  maintain  or 
defend  suits  and  other  legal  proceedings  as  an  admin- 
istrator; he  may  sell  such  perishable  property  as  the  court 
may  order  to  be  sold,  and  exercise  such  other  powers  as 
are  conferred  upon  him  by  his  appointment,  but  in  no  case 
is  he  liable  to  an  action  by  any  creditor  on  a  claim  against 
the  decedent.    En.  March  11,  1872. .  Am'd.  1880,  83. 

Cal.Rep.Cit.  60,  802;  69,  240;  106.  431;  106.  432;  106.  433. 

Prob.  Act,  sec.  92.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  634. 
Cal.Rep.Cit.  7,  232. 

S  1416.  When  letters  testamentary  or  of  administration 
are  granted,  special  administrator's  powers  cease.  When 
letters  testamentary  or  of  administration  on  the  estate 
of  the  decedent  have  been  granted,  the  powers  of  the 
special  administrator  cease,  and  he  must  forthwith  deliver 
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to  the  executor  or  adrntnistrator  all  the  property  and  ef- 
fects of  the  decedent  in  his  hands;  and  the  execntor  or 
administrator  may  prosecute  to  final  Judgment  any  suit 
commenced  by  the  special  administrator.  En.  March  11. 
1872. 

Prob.  Act,  sec.  93.  Bn.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

$  1417.  Special  administrator  to  reniier  account.  Tho 
special  administrator  must  render  an  account,  on  oath,  of 
his  proceedings  in  a  like  manner  as  other  administratora 
are  required  to  do.    En.  March  11,  1872. 

CalJlep.Cit.  69,  241. 

Prob.  Act,  sec.  94.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Account  of  administrator,  etc.:  Post*  sees.  1622  et  aeq. 


ARTICLE    Vm. 

WILLS      POUND      AFTBR      LETTERS      OF      AOIONISTRATIOIC 
GRANTED,  AND   MISCELLANEOUS  PROVISIONS. 

I  1423.    On  proof  of  wiU.  after  grant  of  letters  of  administration,. 

letters  revoked. 
8  1424.     Power  of  executor  In  such  a  case. 
8  1426.    Remaining  administrator  or  executor  to  contlnite  irlien  his 

colleagues  are  disqualified. 
8  1426.    Who  to  act  when  all  acting  are  incompetent. 
8  1427.     Executor  or  administrator  may  resign,   when.     Court  t» 

appoint  successor.    Liability  of  outgoer. 
8  1428.     All  acts  of  executor,  etc.,  valid  until  his  power  is  revoked. 
8  1429.     Transcript  of  court  minutes  to  be  evidence. 

$  1423.  On  proof  of  will,  after  grant  of  letters  of  admin* 
Istratlon,  letters  revoked.  If»  after  granting  letters  of  ad- 
ministration on  the  ground  of  intestacy,  a  will  of  the  de- 
cedent is  duly  proved  and  allowed  hy  the  court,  the  letters, 
of  administration  must  be  revoked,  and  the  power  of  the  ad- 
ministrator ceases,  and  he  must  render  an  account  of  his 
administration  within  such  time  as  the. court  shall  direct. 
Bn.  March  11,  1872. 

Prob.  Act,  sec.  98.    Bn.  April  22,  1850.     Rep.  1861.  489. 
Bn.  1851,  448. 
Account  of  administration:   Sees.  1622  ei  seq. 
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S  1424.  Power  of  e)teeiitor  In  8ueh  a  ease.  In  such  case, 
the  executor  or  the  administrator  with  the  wlU  annexed  is 
entitled  to  demand,  sue  for,  recover  and  collect  all>  the 
rights,  goods,  chattels,  debts  and  effects,  of  the  decedent 
remaining  unadministered,  and  may  prosecute  to  final  Judg- 
ment any  suit  commenced  by  the  administrator  before  the 
revocation  of  his  letters  of  administration.  En.  March  11, 
1872. 

Prob.  Act,  sec  99.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

8  1425.  Remaining  administrator  or  executor  to  continue 
when  hit  colleagues  are  disqualified.  In  case  any  one  of 
several  executors  or  administrators  to  whom  letters  are 
granted,  dies,  becomes  lunatic,  is  convicted  of  an  infamous 
crime,  or  otherwise  becomes  incapable  of  executing  the 
trust;  or  in  case  the  letters  testamentary  or  of  adminis- 
tration are  revoked  or  annulled,  with  respect  to  any  one 
executor  or  administrator,  the  remaining  executor  or  ad- 
ministrator must  proceed  to  complete  the  execution  of  the 
will  or  administration.    En.  •March  11,  1872. 

Cal.Rep.Clt  68.  283;  99,  218;  108,  488. 

Prob.  Act,  4sec.  96.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  20,  811. 

§  1426.  Who  to  act  when  all  acting  are  Incompetent. 
If  all  such  executors  or  administrators  die  or  become  in- 
capable, or  the  power  and  authority  of  all  of  them  is  re- 
voked, the  court  must  issue  letters  of  administration,  with 
the  will  annexed  or  otherwise,  to  the  widow  or  next  of  kin, 
or  others;  in  the  same  order  and  manner  as  is  directed  in 
relation  to  original  letters  of  administration.  The  admin- 
istrators so  appointed  must  give  bond  in  the  like  penalty, 
with  like  sureties  and  conditions,  as  hereinbefore  re- 
quired of  administrators,  and  shall  have  the  like  power 
and  authority.    En.  March  11,  1872.    Am'd.  1880,  83. 

Cal.Rep.Cit.  68,  283;  99.  218;  108,  488;  112.  16. 

Prob.  Act,  sec.  97.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.Clt.  82.  441. 
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Letters  of  administration-— order  and  mannw  of  grant- 
ing: Ante,  sees.  1865  et  seq.;  with  will  annexed:  Ante,  sec. 
1866. 

Oath  and  bond:  Ante,  sees.  1887-1407. 

Power  and  authority:   Post,  sees.  1681  et  seq. 

8 1427.  Executor  or  administratpr  may  resign,  when. 
Court  to  appoint  successor.  Liability  of  outgoer.  Any 
executor  or  administrator  may,  at  any  time,  by  writing, 
filed  in  the  superior  court,  resign  his  appointment,  having 
first  settled  his  accounts  and  delivered  up  all  the  estate 
to  the  person  whom  the  court  shall  appoint  to  receive  the 
same.  If,  however,  by  reason  of  any  delays  in  such  set- 
tlement and  delivery  up  of  the  estate,  or  for  any  other 
cause,  the  circumstances  of  the  estate  or  the  rights  of  those 
interested  therein  require  it,  the  court  may,  at  any  time  be- 
fore settlement  of  accounts  and  delivering  up  of  the  estate 
is  completed,  revbke  the  letters  of  such  executor  or 
administrator,  and  appoint  in  his  stead  an  administra- 
tor, either  special  or  general,  in  the  same  manner  as 
is  directed  In  relation  to  original  letters  of  administration. 
The  liability  of  the  outgoing  executor  or  administrator,  or 
of  the  sureties  on  his  bond,  shall  not  be  in  any  manner 
discharged,  released,  or  affected  by  such  appointment  or 
resignation.    En.  March  11,  1872.    Am'd.  1880,  88. 

Cal.Rep.Cit.  70,  842;  78,  684;  80,  16;  127.  462. 

Prob.  Act,  sec.  100.  En.  April  22,  1850.  Rep.  1861,  489. 

En.  1851,  448.  Am'd.  1858,  106. 

§  1428.  All  acts  of  executor,  etc.,  valid  until  his  power  is 
revoked.  All  acts  of  an  executor  or  administrator  as  such, 
before  the  revocation  of  his  letters  testamentary,  or  of  ad- 
ministration, are  as  valid  to  all  intents  and  purposes  as  if 
such  executor  or  administrator  had  continued  lawfully 
to  execute  the  duties  of  his  trust.    En.  March  11,  1872. 

Prob.  Act,  sec.  101.  En.  AprU  22,  1860.  Rep.  1861,  489. 
En.  1861,  448. 

Cal.Rep.Clt.  20,  811. 

$  1429.  Transcript  of  court  minutes  to  be  evidenee. 
A  transcript  from  the  minutes  of  the  court,  showing  the 
appointment  of  any  person  as  executor  or  administrator. 
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together  with  the  certificate  of  the  clerk  under  his  hand  and 
the  seal  of  his  court,  that  such  person  has  given  bond  and 
been  quallfled,  and  that  letters  testamentary  or  of  ad'> 
ministration  have  been  issued  to  him  and  have  not  been 
revoked  shall  have  the  same  effect  in  evidence  as  the  le^ 
ters  themselves.    En.  March  11,  1872. 

Prob.  Act,  sec.  102.    En.  April  22,  1850.    Rep.  1861,  489. 
En.  1861,  448. 
Letters  and  bonds  recorded:     Ante,  sec.  1887* 


ABTICLE    DC 

DISQUALIFICATION    OP    JT7DOBS    AND    TRANSFERS    OF    AD- 
MINISTRATIONS. 

11430.    When  Judge  not  to  act. 
1481.     Transfer  of  probate  matters  to  adjoining  county. 
1482.     Transfer  not  to  change  rigbt  to  administer.     Re-transfer, 
bow  made. 
I  1438.     When  proceedings  to  be  returned  to  original  court. 

1 1480.  When  Judge  not  to  act.  No  wiU  shall  be  admitted 
to  probate,  or  letters  testamentary  or  of  administration 
granted  before  any  judge  who  is  interested  as  next  of  kin 
to  the  decedent,  or  as  a  legatee  or  devisee  under  the 
will,  or  when  he  is  named  as  executor  or  trustee  in  the 
will,  or  is  a  witness  thereto,  or  is  in  any  other  manner 
Interested  or  disqualified  from  acting.  En.  March  11, 1872. 
Am'd.  1880,  88. 

Prob.  Act,  sec.  103.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1864,  869. 

$  1431.  Transfer  of  probate  matters  to  adjoining  county. 
When  a  petition  is  filed  in  the  superior  court,  praying  for 
admission  to  probate  of  a  will,  or  for  granting  letters 
testamentary  or  of  administration,  or  when  proceedings 
are  pending  in  the  superior  court  for  the  settlement  of 
an  estate,  and  there  is  no  judge  of  said  court  qualified  to 
act,  an  order  must  be  made  transferring  the  proceedings 
to  the  superior  court  of  an  adjoining  county,  and  the  cleric 
of  the  court  ordering  the  transfer  must  transmit  to  the  clerk 
of  the  court  to  which  the  proceedings  are  ordered  to  be 
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transferred  a  certified  copy  of  the  order  and  all  papers 
on  file  in  his  office  in  the  proceedings;  and  thereafter  the 
court  to  which  the  proceeding  is  transferred  shall  exercise 
the  same  authority  and  Jurisdiction  over  the  estate,  and  all 
matters  relating  to  the  administration  thereof,  as  if  it  had 
original  jurisdiction  of  the  estate;  provided,  there  shall  not 
be  any  necessity  for  transferring  such  proceedings,  or 
any  of  them,  when  a  judge  of  some  other  county  Qualified 
to  act  attends  at  the  request  of  th^  Judge  of  the  county 
where  such  proceedings  are  pending,  to  hold  court,  to 
conduct  and  to  try  such  proceedings;  and  such  Judge, 
when  so  called  upon  to  preside,  shall  exercise  jurtadiction 
over  any  proceeding  in  the  estate  as  is  exercised  in  other 
cases  under  like  circumstances.  En.  March  11,  1872. 
Am'd.  1880,  84;  1891,  435. 

Prob.  Act,  sec.  104.  Bn.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1864,  869;  1866,  328. 

$  1432.  Transfer  not  to  change  right  to  administer. 
Re-transfer,  how  made.  The  transfer  of  a  proceeding 
from  one  court  to  another  as  provided  for  in  the  preceding 
section,  shall  not  affect  the  right  of  any  person  to  letters 
testamentary  or  of  administration  on  the  estate  transferred, 
but  the  same  persons  are  entitled  to  letters  testamentary 
or  of  administration  on  the  estate,  in  the  order  hereinafter 
provided.  If,  before  the  administration  is  dosed  of  any 
estate  so  transferred  as  herein  provided,  another  person 
is  elected  or  appointed,  and  qualified  as  Judge  of  the  court 
wherein  such  proceeding  was  originally  commenced,  who 
is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may  have 
the  proceeding  returned  to  the  court  from  which  it  was 
originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  court  therefor.  En.  March  11,  1872. 
Am'd.  1880,  84. 

$  1433.  When  prooeedings  to  be  returned  to  original 
court.  On  hearing  the  motion,  if  the  facts  required  by  the 
preceding  section  to  be  set  out  in  the  i>etition  are  satis- 
f^tctorily  shown,  and  it  further  appears  to  the  court  that  the 
convenience  of  parties  interested  would  be  pnmioted  by 
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racb  change,  the  Judge  must  make  an  order  transferring 
the  proceeding  back  to  the  court  where  it  was  originally 
commenced;  and  the  clerk  of  the  court  ordering  the 
transfer  must  transmit  to  the  clerk  of  the  court  in  which 
the  proceeding  was  originally  commenced,  a  eertlfled  copy 
of  the  order,  and  all  the  original  papers  on  file  in  his  office 
in  the  proceeding;  and  the  court  where  the  proceeding 
was  originally  commenced  shall  thereafter  have  jurisdic- 
tion and  power  to  make  all  necessary  orders  and  decrees  to 
close  up  the  administration  of  the  estate.  Bn.  March  11» 
1872.     Am'd.  1880,  84. 


ARTICLE    X. 

RBMOVALS   AMD   SUSPENSIONS   IN  CERTAIN   CASES. 

f  1486.     Suspension  of  powers  of  executor. 

i  1487.    Executor  to  haye  notice  of  hie  suspension,  and  to  be  cited 

to  appear. 
I  1438.    Any  party  Interested  may  appear  on  hearing, 
i  1489.     Notice  to  absconding  executors  and  administrators. 
I  144e.    May  compel  attendance, 

{  1436.  Suspension  of  powers  of  executor.  Whenever  a 
Judge  of  a  superior  court  has  reason  to  believe,  from  his 
own  knowledge,  or  from  credible  information,  that  any 
executor  or  administrator  has  wasted,  embezzled,  or  mis- 
managed, or  is  about  to  waste  or  embezzle  the  property 
of  the  estate  committed  to  his  charge,  or  has  committed 
or  is  about  to  commit  a  fraud  upon  the  estate,  or  is  incom- 
petent to  act,  or  has  permanently  removed  from  the  state, 
or  has  wrongfully  neglected  the  estate,  or  has  long 
neglected  to  perform  any  act  as  such  executor  or  admin- 
istrator, he  must,  by  an  order  entered  upon  the  minutes 
of  the  court,  suspend  the  powers  of  such  executor  or  ad- 
ministrator, until  the  matter  is  investigated.  Bn.  March 
11,  1872.    Am'd.  1880,  84. 

Cal.Rep.Cit.     61,  164;     70,  844;     88,  586;     99,  221;  122,  881; 
122,  882;  122,  888;  125,  805;  125,  808;  185.  196;  187,  476. 

Prob.  Act,  sec  281.    En.  April  22,  1860.    Rep.  1851,  489. 
Bn.  1861,  448.    Am'd.  1861,  661. 
GalJlep.Ctt.  6,  669. 

Misconduct  of  executor — as  to  inventory:    Post,  sees. 
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1450,  1451;  as  to  exhibit  and  account:  Post,  sees.  1626, 
1627,  1680. 

Suspension  of  executor,  etc. — done  at  chambers:  Ante, 
sec.  166. 

Removal  of  executor:  Ante,  sees.  1888  et  seq. 

{  1437.  Executor  to  have  notice  of  his  suspension^  and  to 
be  cited  to  appear.  When  such  suspension  is  made,  notice 
thereof  must  be  given  to  the  executor  or  administrator, 
and  he  must  be  cited  to  appear  and  show  cause  why  his 
letters  should  not  be  revoked.  If  he  fall  to  appear  in  obedi- 
ence to  the  citation,  or,  if  appearing,  the  court  is  satis- 
fled  that  there  exists  cause  for  his  removal,  his  letters 
must  be  revoked,  and  letters  of  administration  granted 
anew,  as  the  case  may  require.    EIn.  March  11,  1872. 

Cal.Rep.Clt.  70,  344;  122,  882;  126.  806;  126,  808. 
Prob.  Act,  sec.  288.    En.  April  22,  1860.     Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  6,  669. 

{  1438.  Any  party  interested  may  appear  on  hearing. 
At  the  hearing,  any  person  Interested  in  the  estate 
may  appear  and  file  his  allegations  in  writing,  showing  that 
the  executor  or  administrator  should  be  removed;  to  which 
the  executor  or  administrator  may  demur  or  answer,  as 
hereinbefore  provided.  The  issues  raised  must  be  heard 
and  determined  by  the  court    En.  March  11,  1872. 

Cal.Rep.Cit.  70,  344;  122.  881;  126.  806. 
Prob.  Act,  sec.  284.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448. 

§  1439.  Notice  to  absconding  executors  and  adminl^ 
trators.  If  the  executor  or  administrator  has  absconded  or 
conceals  himself,  or  has  removed  or  absented  himself  from 
the  state,  notice  may  be  given  him  of  the  pendency  of 
the  proceedings  by  publication,  in  such  manner  as  the 
court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served.  Esu 
March  11,  1872. 

OaI.Rep.Clt.  70.  844;  122,  881. 

Prob.  Act,  sec.  285.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861.  G62. 

Compare:  Post,  sec.  1630. 
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§  1440.  May  compel  attendance.  In  the  proceedings 
authorized  by  the  preceding  sections  of  this  article,  for 
the  removal  of  an  executor  or  administrator,  the  court  may 
comi>el  his  attendance  by  attachment,  and  may  compel  him 
to  answer  questions,  on  oath,  touching  his  administration, 
%nd,  upon  his  refusal  so  to  do,  may  commit  him  until  he 
obey,  or  may  revoke  his  letters,  or  both.  En.  March  11» 
1872. 

Cal.RQp.Clt.  61,  164;  88.  686;  122,  881. 

Prob.  Act,  sec.  286.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  662. 

Compelling  obedience:  Compare  post,  sees.  1627,  1628; 
as  to  contempt;   Ante,  sees.  1209,  1219. 


CHAPTER    IV. 

OF    THE    INVENTORY    AND    COLLECTION    OF    THE    EFFECTS 

OF  DECEDENTS. 

Article  I.     Inyentory,    Appraisement,     and    Possession    of    Estate. 
99  1443-1453. 
U.    Bmbeszlement    and    Surrender    of    Property    of    Estate. 
U  1468-1461. 

ARTICLE   I. 

INVBNT0R7,  APPRAISEMENT,  AND  POSSESSION  OF  ESTATE. 

1448,  InTentory  to  be  returned.  Including  tbe  bomestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1446.  Oatb  of  appraisers  and  inventory,  how  made. 

1446.  Inventory  to  account  for  moneys.     If  all  money,  no  ap- 
praisement necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discbarge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1460.  Iietters  may  be  revoked  for  neglect  of  administrator. 

1461.  Inventory  of  after-discovered  property. 

1462.  Administrator  and  executor  to  possess  real   and  personal 
estate. 

i  1463.     Executor  or  administrator  to  deliver  real  estate  to  heirs  or 
devisees. 

1 1443.  Inventory  to  be  returned,  includino  the  home- 
etead.  Every  executor  or  administrator  must  make  and 
return  to  the  court,  within  three  months  after  his  appoint- 
ment, a  tme  inventory  and  appraisement  of  all  the  estate 
of  the  decedent,  including  the  homestead,  if  any,  which 
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.  has  come  to  his  posseaslon  or  knovledge.    BSxl  March  U, 

1872.    Am'd.  1880,  85. 

Cal.Rep.Clt     86,  810;  100.  168;  111,  484;  111,  468;  112,  895; 
119,  477. 

Prob.  Act,  sec.  105.  Bn.  April  22,  1850.  Rep.  1851,  488. 
En.  1851,  448. 

CalJLep.Cit.  48,  649. 

{ 1444.  Appraiiement  and  pay  of  appraisers.  To  make 
the  appraisement,  the  court  or  a  Judge  thereof  must  ap- 
point three  disinterested  persons  (any  two  of  whom  may 
act),  who  are  entitled  to  receive  a  reasonable  compensation 
for  their  services,  not  to  exceed  five  dollars  per  day,  to  be 
allowed  by  the  court  or  judge.  The  appraisers  must,  with 
the  inventory,  file  a  verified  account  of  their  services  and 
disbursements.  If  any  part  of  the  estate  is  in  any  other 
county  than  that  in  which  letters  issued,  appraisers  thereof 
may  be  appointed,  either  by  the  court  or  judge  having 
jurisdiction  of  the  estate  or  by  the  court  or  judge  of  such 
other  county,  on  request  of  the  court  or  judge  having 
jurisdiction.  No  clerk  or  deputy,  nor  any  person  related 
by  consanguinity  or  affinity  to  or  connected  by  marriage 
or  in  business  with  the  judge  of  the  court,  shall  be  appoint- 
ed or  shall  be  competent  to  act  as  appraiser  in  any  estate, 
or  matter  or  proceeding  pending  before  such  judge  or  in 
said  court    Bn.  March  11,  1872.    Am'd.  1880,  85;  1893,  186. 

CaI.Rep.Clt  119,  477. 

Prob.  Act,  sec.  106.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  634. 

Appraisers-Hluty  as  to  homestead:  Post,  sees.  1476» 
1486;  appointed  at  chambers:   Ante,  sec.  166. 

Appraiser  accepting  fee  not  allowed,  a  misdemeanor: 
See  Pen.  Ck)de,  sec.  653%. 

§1445.  Oath  of  appraisers  and  Inventory,  how  made* 
Before  proceeding  to  the  execution  of  their  duty,  the  ap- 
praisers, before  any  officer  authorized  to  administer  oaths, 
must  take  and  subscribe  an  oath,  to  be  attached  to  the 
iUTentory,  that  they  will  truly,  honestly,  and  impartially 
appraise  the  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  must  then  pro- 
ceed to  estimate  and  appraise  the  property;  each  article 
must  be  set  down  separately,  with  the  value  thereof  in 
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dollars  and  cents,  in  flguree,  opposite  to  the  articles,  re- 
spectively; the  inventory  must  contain  all  the  estate  of 
the  decedent,  real  and  personal,  a  statement  of  all  debts, 
partnerships^  and  other  interests,  bonds,  mortgages,  notes, 
and  other  securities  for  the  payment  of  money  belonging 
to  the  decedent,  specifying  the  name  of  the  debtor  in  each 
security,  the  date,  the  sum  originally  payable,  the  indorse- 
ments thereon,  (if  any)  with  their  dates,  and  the  sum 
which,  in  the  Judgment  of  the  appraiser,  may  be  collected 
on  each  debt,  interest,  or  security;  the  inventory  must 
show,  so  far  as  the  same  can  be  ascertained  by  the  executor 
or  the  administrator,  what  portion  of  the  property  is  com- 
munity property,  and  what  portion  is  the  separate  property 
of  the  decedent.    En.  March  11,  1872. 

CaLBep.Oit.  68,  616;  68,  896;  119,  477. 

Probw  Act,  sec.  107.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  634. 

§  1446.  Inventory  to  account  for  moneys.  If  ail  mone/p 
fto  appraisement  necessary.  The  inventory  must  also  con- 
tain an  accolmt  of  all  moneys  belonging  to  the  decedent 
which  have  come  to  the  hands  of  the  executor  or  adminis- 
trator, and  if  none,  the  fact  must  be  so  stated  in  the  inven- 
tory. If  the  whole  estate  consists  of  money,  there  need 
not  9e  an  appraisement,  but  an  inventory  must  be  made 
and  returned  as  in  other  cases.    En.  March  11,  1872. 

JaI.Rep.Clt.  119,  477. 

Frob.  Act,  sec.  108.  En.  AprU  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1866,  765. 

§  1447.  Effect  of  naming  a  debtor  executor.  The  naming 
of  a  person  as  executor  does  not  thereby  discharge  him 
from  any  just  claim  which  the  testator  has  against  him, 
but  the  claim  must  be  included  in  the  inventory,  and  the 
executor  is  liable  for  the  same,  as  for  so  much  money  in 
his  hands,  when  the  debt  or  demand  becomes  due.  "Bin, 
March  11,  1872. 

Cal.Rep.Cit.  105,  445;  105,  446;  126.  246;  125,  248;  188,  615. 
Prob.  Act,  sec  109.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448. 

§  1448.  Discharge  or  bequest  of  debt  against  executor. 
The  discharge  or  bequest  in  a  will,  of  any  debt  or  demand 

Code  ClT.  Proc— 46. 
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of  the  testator  against  the  execntor  named,  or  any  other 
person,  is  not  valid  against  the  creditors  of  the  decedent, 
but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
be  included  in  the  inventory,  and  if  necessary,  applied  in 
the  payment  of  the  debts.  If  not  necessary  for  that  purpose, 
it  must  be  paid  in  the  same  manner  and  proportion  as  other 
specific  legacies.    Bn.  March  11,  1872. 

CaI.R6p.Cit  62,  677. 

Prob.  Act,  sec.  110.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

{  1449.  To  make  oath  to  inventory.  The  inventory  must 
be  signed  by  the  appraisers,  and  the  executor  or  adminis- 
trator must  take  and  subscribe  an  oath  before  an  officer 
authorized  to  administer  oaths,  that  the  inventory  contains 
a  true  statement  of  all  the  estate  of  the  decedent  which 
has  come  to  his  knowledge  and  possession,  and  pturticularly 
of  all  money  belonging  to  the  decedent,  and  of  all  Just 
claims  of  the  decedent  against  the  affiant.  The  oath  must 
be  indorsed  upon  or  annexed  to  the  Inventory.  Sn.  March 
11,  1872. 

Cal.Rep.Clt.  100,  167;  100,  168;  100,  169;  100,  698;  100,  600; 
100,  601;  100,  602;  106,  446. 

Prob.  Act,  sec.  111.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  635. 

§  1450.  Letters  may  be  revoked  for  neglect  of  admini^ 
trator.  If  an  executor  or  administrator  neglects  or  refuses 
to  return  the  inventory  within  the  time  prescribed,  or  with- 
in such  further  time,  not  exceeding  two  montha,  which  the 
court  or  judge  shall  for  reasonable  cause  allow,  the  court 
may,  upon  notice,  revoke  the  letters  testamentary  or  of 
administration,  and  the  executor  or  administrator  is  liable 
on  his  bond  for  any  injury  to  the  estate,  or  any  person 
interested  therein,  arising  from  such  failure.  Bhi.  A£arch  11, 
1872. 

Cal.Rep.Cit.  61,  164;  106,  165;  111,  484. 

Prob.  Act,  sec.  112.  En.  April  22,  1850.  Rep.  1851.  489. 
En.  1851,  448.    Am'd.  1861,  635. 

1 1451.  Inventory  of  after<llscovered  property.  Whenever 
property  not  mentioned  in  an  Inventory  that  is  made  and 
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filed,  comes  to  the  possession  or  knowledge  of  an  executor 
or  administrator,  he  must  cause  the  same  to  be  appraised 
in  the  manner  prescribed  in  this  article,  and  an  inventory 
thereof  to  be  returned  within  two  months  after  the  discov- 
ery; and  the  making  of  such  inventory  may  be  enforced, 
after  notice,  by  attachment  or  removal  from  office.  En. 
March  11,  1872. 

Cal^ep.Clt.  6S.  516;  61,  154. 

Prob.  Act,  sec.  113.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Enforced  by  attachment,  etc.:   Compare,  ante,  sec.  1440. 

§  1462.  Administrator  and  executor  to  possess  real  and 
personal  estate.  The  executor  or  administrator  is  entitled 
to  the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  forfeits  [profits]  of 
the  real  estate  until  the  estate  is  settled,  or  until  delivered 
over  by  order  of  the  court  to  the  heirs  or  devisees;  and 
must  keep  in  good  tenantable  repair  all  houses,  buildings, 
and  fixtures  thereon  which  are  under  his  control.  The 
heirs  or  devisees  may  themselves,  or  jointly  with  the  execu- 
tor or  administrator,  maintain  an  action  for  the  possession 
of  the  real  estate,  or  for  the  purpose  of  quieting  title  to 
the  same,  against  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as 
requiring  them  so  to  do.  En.  March  11,  1872.  Am'd. 
18S0.  85. 

Cal.Rep.Clt.     52.  350;     54,  122;     57.  888;     67,  459;     61,  600; 

67,328;     69,158;     80,260;     81,130;     83,293;     85,167; 

91,  662;  98.  103;  98.  266;  100,  168;  105.  183;  107,  594; 
110,  501 ;  110,  575 ;  112,  399 ;  126,  484 ;  181,  671 ;  184,  83 ; 
136,    84;  186,  635;  137,  174;  137,  355. 

Prob.  Act,  sec.  114.    En.  AprU  22,  1850.     Rep.  1851,  489. 

En.  1851,  448. 

CahRep.Cit.     20,  627 ;     26.  123 ;     29,  373 ;     29,  514 ;     81,  604 ; 
81,616;     81,618;     42.468;     57.387. 

Authority  of  executors:  Ante,  sec.  1355. 

Possession  of  estate:  Post,  sec.  1581;  when  that  of 
heirs,  etc:  Post,  sec.  1581;  as  to  partnership  property: 
Post,  sec  1585. 

Until  delivered  to  heirs:   Post,  sec.  1453. 

Action  by  executor,  etc:  Post,  sees.  1458,  1581,  1582 
et  seq. 
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1 1463.  Executor  or  administrator  to  dellvor  real  estate 
to  heirs  or  devisees.  Unless  it  satisfactorUy  appear  to  the 
court  that  the  rents.  Issues,  and  profits  of  the  real  estate 
for  a  longer  period  are  necessary  to  be  received  by  the 
executor  or  administrator,  wherewith  to  pay  the  debts  of 
the  decedent,  or  that  it  will  probably  be  necessary  to  sell 
the  real  estate  for  the  payment  of  such  debts,  the  court,  at 
the  end  of  the  time  limited  for  the  presentation  of  claims 
against  the  estate,  must  direct  the  executor  or  adminis- 
trator to  deliver  possession  of  all  the  real  estate  to  the 
heirs-at-law  or  devisees.  En.  March  11, 1872.  Am'd.  1$S0, 8S. 

CalJlep.Cit.  67,  468;  86,  167;  107,  694;  136.  419. 


ARTICLE   n. 

BICBBZZLEMBNT   AND    SURRENDER    OF    PROPERTY    OF   THE 

ESTATE. 

I  1468.    Bmbenllng  estate  before  gra&t  of  letters  testamentary. 
S  1469.     Citation  to  persons  suspected  to  have  embezzled  estate,  ete. 
I  1460.     Refusal  to  obey  citation*  penalty  for,  and  for  embesale- 

ment.     May  be  compelled  to  disclose  bj  imprisonment. 

Liable  for  double  damages. 
{  1461.    Persons  intrusted  witli  estate  of  decedent  may  be  dted  le 

account. 

1 1468.  Embezzling  estate  before  grant  of  loiters  testa* 
mentary.  If  any  person,  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  ^i^^f^i^tii^ 
any  of  the  moneys,  goods,  chattels,  or  effects  of  a  decedent, 
he  is  chargeable  therewith  and  liable  to  an  action  by  the 
executor  or  administrator  of  the  estate,  for  double  the 
value  of  the  property  so  embezzled  or  alienated,  to  be 
recovered  for  the  benefit  of  the  estate.  Bn.  March  U. 
1872. 

Cal.Rep.Cit.  58,  416;  61,  164;  106,  606;  105,  608. 

Prob.  Act,  sec.  116.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851.  448. 

Cal.Rep.Oit.     29,610;     29,511s     29.518;     80,  118;  105.  607; 
105.  608. 

Action  by  executors,  etc. — ^generally:  Sec  1462,  ante; 
sees.  1460, 1581  et  seq.,  post 

{ 1469.  Citation  to  persons  suspected  to  have  embezzled 
estate,  etc.    If  any  executor,  administrator,  or  other  person 
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Interested  in  the  estate  of  a  decedent,  complains  to  the 
superior  court,  or  a  Judge  thereof,  on  oath,  that  any  person 
is  suspected  to  have  concealed^  embezzled,  smuggled,  con- 
veyed away,  or  disposed  of  any  moneys,  goods,  or  chattels 
of  the  decedent,  or  has  in  his  possession  or  knowledge  any 
deeds,  conveyances,  bonds,  contracts,  or  other  writings, 
which  contain  evidences  of  or  tend  to  disclose  the  right, 
title,  interest,  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  or  any  claim  or  demand,  or  any  lost  will, 
the  said  court  or  judge  may  cite  such  person  to  appear 
before  such  court,  and  may  examine  him  on  oath  upon  the 
matter  of  such  complaint.  If  such  person  is  not  in  the 
county  where  the  decedent  dies,  or  where  letters  have  been 
Slanted,  he  may  be  cited  and  examined  either  before  the 
superior  court  of  the  county  where  he  is  found,  or  .before 
the  superior  court  of  the  county  where  the  decedent  dies, 
or  where  letters  have  been  granted.  But  if,  in  the  latter 
case,  he  appears  and  is  found  innocent  his  necessary 
expenses  must  be  allowed  him  out  of  the  estate.  En. 
Harch  11,  1872.    Am'd.  1880,  86. 

Cal.Rep.Clt.  61,154;  71.269;  71,271;  71.272;  72.  24; 
94.  849 :  100.  864 ;  106.  604 ;  105.  608 ;  105.  613 ;  106,  614 ; 
106,  618;  116,  461. 

Prob.  Act,  sec.  117.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1861,  448. 

Cal.Rep.CSt.  105.  607. 

8  1460.  Refusal  to  obey  citation,  penalty  for,  and  for 
embezzlement.  May  be  compelled  to  disclose  by  Imprison- 
ment. Liable  for  double  damages.  If  the  person  so  cited 
refuses  to  appear  and  submit  to  an  examination,  or  to 
answer  such  interrogatories  as  may  be  put  to  him,  touching 
the  matters  of  the  complaint,  the  court  may,  by  warrant 
for  that  purpose,  commit  him  to  the  county  Jail,  there  to 
remain  in  close  custody  until  he  submits  to  the  order  of 
the  court,  or  is  discharged  according  to  law.  If,  upon  such 
examination,  it  appears  that  he  has  concealed,  embezzled, 
smuggled,  conveyed  away,  or  disposed  of  any  moneys, 
goods,  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge  any  deeds,  conveyances,  bonds, 
contracts,  or  other  writings  containing  evidences  of  or 
tending  to  disclose  the  right,  title,  interest,  or  claim  of 
the  decedent  to  any  real  or  personal  estate,  claim,  or 
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demand,  or  any  lost  will  of  the  decedent,  the  court  may 
make  an  order  requiring  such  person  to  disclose  his  knowl- 
edge thereof  to  the  executor  or  administrator,  and  may 
commit  him  to  the  county  Jail,  there  to  remain  until  the 
order  is  complied  with,  or  he  is  discharged  according  to 
law;  and  all  such  interrogatories  and  answers  must  be  in 
writing,  signed  by  the  party  examined,  and  filed  in  the 
court.  The  order  for  such  disclosure  made  upon  such 
examination  shall  be  prima  facie  evidence  of  the  right  of 
the  executor  or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof;  and  any  Judgment  recov- 
ered therein  must  be  for  double  the  value  of  the  property 
as  assessed  by  the  court  or  Jury,  or  for  rjBtum  oi  the  property 
and  damages  in  addition  thereto,  equal  to  the  value  of  such 
propeirty.  In  addition  to  the  examination  of  the  party, 
witnesses  may  be  produced  and  examined  on  either  sida 
Bn.  March  11,  1872.    Am'd.  1873-4,  860;  1880,  86. 

Cal.Rep.Cit     71,  271;     71,  272;     94,  349;     98,  648;  105,  604; 
106,  606;  106,  608;  106.  613;  106,  614;  106,  618. 

Prob.  Act,  sec.  118.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1860,  357;  1861,  635. 
CalJlep.Olt.  106,  607. 

Contempt:    Sees.  1209,  1219. 

§  1461.  Persons  intrusted  with  estate  of  decedent  may 
be  cited  to  account.  The  superior  court,  or  a  Judge  thereof, 
upon  the  complaint,  on  oath,  of  any  executor  or  administra- 
tor, may  cite  any  person  who  has  been  intrusted  with  any 
part  of  the  estate  of  the  decedent,  to  appear  before  such 
court,  and  require  him  to  render  a  full  account,  on  oath, 
of  any  moneys,  goods,  chattels,  bonds,  accounts,  or  other 
property  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  admin- 
istrator, and  of  his  proceedings  thereon;  and  if  the  person 
so  cited  refuses  to  appear  and  render  such  account,  the 
court  may  proceed  against  him  as  provided  in  the  preceding 
section.    En.  March  11,  1872.    Am'd.  1880,  87. 

Cal.Rep.Cit.  68,416;  61,164;  71,269;  71,271;  71,272: 
100,  864;  106,  606;  105,  608;  116,  461. 

Prob.  Act,  sec.  119.  Bn.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448. 

Cal.Rep.Cit.  88,  620;  47,  170;  67.  388;  106.  607. 
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CHAPTER   V. 

OF    THB    PROVISION   FOR    THE    SUPPORT    OF    THE    FAMILY; 

AND  OF   THB  H0MB8TSAD. 

Artlcto  I.    Of  the  ProTlsion  for  the  Support  of  the  Family.  U 1464- 
1470. 
IX.     Of  the  Homestead,  §§  1474-1486. 


ARTICLE   L 

OF    THE    PROVISION    FOR    THB    SUPPORT    OF    THE    FAMILY. 

i  1464.  Widow  and  minor  children  may  remain  In  deoedent'e  house, 

etc. 
i  1466.     All  property  exempt  flrom  execution  to  be  set  apart  for  use 

of  family. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  allowance. 

1468.  Property  set  apart,  how  apportioned  between  widow  and 
children. 

i  1469.     Administration  when  estate  does  not  exceed  $1,600.00 

i  1470.     When  all  property  other  than  homestead  to  go  to  children. 

§  1464.  Widow  and  minor  children  may  remain  in  dece- 
dent's house,  etc.  When  a  person  dies,  leaving  a  widow 
or  minor  children,  the  widow  or  children,  until  letters  are 
granted  and  the  inventory  is  returned,  are  entitled  to 
remain  In  possession  of  the  homestead,  of  all  the  wearing 
apparel  of  the  family,  and  of  all  the  household  furniture  of 
the  decedent,  and  are  also  entitled  to  a  reasonable  pro- 
vision for  their  support,  to  be  allowed  by  the  superior 
court,  or  a  Judge  thereof.  En.  March  11,  1872.  Am'd. 
1880,  87. 

Gal.Rep.Cit.     88,  826 ;  100,  170 ;  100.  698 ;  106,  480 ;  106,  482 ; 
117,  612;  119,  187;  181,      4. 

Prob.  Act,  sec.  120.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt  29,  618. 

§  1466.  All  property  exempt  from  execution  to  be  set 
apart  for  use  of  family.  Upon  the  return  of  the  inventory, 
or  at  any  subsequent  time  during  the  administration,  the 
court  may,  on  its  own  motion,  or  on  petition  therefor,  set 
apart  for  the  use  of  the  surviving  husband  or  wife,  or,  in 
case  of  his  or  her  death,  to  the  minor  children  of  the 
decedent,  all  the  property  exempt  from  execution,Jinclttding 
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the  homestead  selected,  designated,  and  recorded;  provided 
such  homestead  was  selected  from  the  common  property, 
or  from  the  separate  property,  of  the  i^ersona  selecting  or 
joining  in  the  selection  of  the  same.  If  none  has  been 
selected,  designated,  and  recorded,  or  in  case  the  homestead 
was  selected  by  the  survivor  out  of  the  separate  property 
of  the  decedent,  the  decedent  not  having  Joined  therein, 
the  court  must  select,  designate,  and  set  apart,  and  cause 
to  be  recorded,  a  homestead  for*the  use  of  the  surviving 
husband  or  wife  and  the  minor  children;  or  if  there  be  no 
surviving  husband  or  wife,  then  for  the 'use  of  the  minor 
children,  in  the  manner  provided  in  article  two  of  this 
chapter,  out  of  the  common  property,  or  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonging  to 
the  decedent.    En.  March  11,  1872.    Am'd.  1880,  87. 

Cal.Rep.Cit.  47.  80;  50,641;  60,646;  60.646;  68.719; 


54.  227 

72,  594 

76.  229 

81.  244 

86.  153 

96.  438 

100.  604 

114.  84 

121.  654 

128,  888 


68,  37;  66,  86;  65.  87;  69.245;  60.460; 

72.597;  78.587;  73,691;  74.616;  76.881; 

77.644;  78.476;  78.484;  80.  72;  80.210; 

81.680;  81.681;  81.583;  82.   9;  85.  75; 

86.154;  93.619;  94.887;  94.889;  94.840; 

98.  480;  99.  450;  100.  324;  100.  826;  100,  697; 
104.  100;  106,  480;  108.  467;  108.  655;  109.  626: 
117.  854;  117.  512;  120.  427;  121.  354;  121.  653; 
122.  330;  122.  487;  122.  488;  122.  440;  128.  401; 
128,  387;  128.  678;  181.   4;  184.  86. 


Prob.  Act.  sec.  121.  En.  AprU  22,  1860.  Rep.  1851,  489. 
En.  1851.  448.  Am'd.  1861,  686;  1866,  861;  1868,  172;  1870, 
400. 

Cal.Rep.Cit.  29.108;  85.812;  86.818;  86,814;  86,815; 
85,324;  37.181;  48,642;  45.608. 

Appeal  from  order  setting  apart  homestead,  or  refusing 
so  to  do:   Ante,  sec.  968. 

§  1466.  May  make  extra  ailowanoe.  If  the  amount  set 
apart  be  insufficient  for  the  support  of  the  widow  and  chll- 
dren,  or  either,  the  court  or  a  judge  thereof  must  make 
such  reasonable  allowance  out  of  the  estate  as  shall  be 
necessary  for  the  maintenance  of  the  family,  acoordins:  to 
their  circumstances,  during  the  progress  of  the  settlement 
of  the  estate,  which,  in  case  of  an  insolvent  estate,  must 
not  be  longer  than  one  year  after  granting  letters  testa- 
mentary or  of  administration.  En.  March  11,  1872.  Am'd. 
1880,  87. 

Cal.Rep.Cit.     67,469;     60,650;     67.860;     78.683:     78,687; 
78.  688;     77,  644;     98,  619;     96,  488;  100,  170;  100,  885; 
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100.  602;  100,  608;  100,  606;  106,  480;  lv6,  482;  108,  467; 
114,  79;  117«  612;  122,  488;  122,  440;  128,  383;  131.  4; 
131,  292. 

Prob.  Act,  sec.  122.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  636. 
Cal.Rep.Cit.  73.  688. 

8  1467.  Payment  of  allowance.  Any  allowance  made  by 
the  court  or  judge,  in  accordance  with  tlie  provisions  of 
this  article,  must  be  paid  in  preference  to  all  other  charges^ 
except  funeral  charges  and  expenses  of  administration; 
and  any  such  allowance,  whenever  made,  may,  in  the  dis- 
cretion of  the  court  or  Judge,  take  eftect  from  the  death  of 
the  decedent    En.  March  11,  1872. 

Cal.Rep.Cit.  62,  577;  67,  469;  73,  688. 

Prob.  Act,  sec.  123.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  636;  1864,  370. 
CalJlep.Clt  29,  372. 

§  1468.  Property  eet  apart,  how  apportioned  between 
widow  and  children.  When  property  is  set  apart  to  the  use 
of  the  family,  in  accordance  with  the  provisions  of  this 
chapter,  if  the  decedent  left  a  widow  or  surviving  husband, 
and  no  minor  child,  such  property  is  the  property  of  the 
widow  or  surviving  husband.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband,  and  the  remain- 
der to  the  child,  or  in  equal  shares  to  the  children,  if  there 
be  more  than  one.  If  there  be  no  widow  or  surviving  hua- 
band,  the  whole  belongs  to  the  minor  child  or  children. 
If  the  property  set  apart  be  a  homestead,  selected  from  the 
separate  property  of  the  deceased,  the  court  can  only  set 
it  apart  for  a  limited  period,  to  be  designated  in  the  order, 
and  the  title  vests  in  the  heirs  of  the  deceased,  subject 
to  such  order.  En.  March  11,  1872.  Am'd.  1873-4,  361; 
1880,  87;  1881,  8. 


78,  594;     74.  617; 

86,  154 ;     93.  293 ; 

94,  340 ;     96,  438 ; 

120,  427;  120,  428; 


Cal.Rep.Cit.     50,542;     66,    87;  78.698 

80.    73 ;     81,  580 ;     82.     10 ;  86.  163 

98,  294 ;     94.  337  ;     94,  338 ;  94.  889 

100.  170;  104.  100;  108,  653;  114,  87 
121,  268;  121,  665;  128,  673. 

Prob.  Act^  sec  125.    En.  April  22,  1850^     Rep.  1851,  489. 

En.  1851,  448. 

Cal.Rep.Cit.     29,104;     29,872;     85,828;     85,824;     48,642; 
48,  648. 

Where  widow  has  a  maintenance:  Post,  sec.  1470. 
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§  1469.  Administration  wlien  estate  doee  not  exceed 
$1,500.00.  If,  upon  the  return  of  the  inrentory  of  the  estate 
of  a  deceased  person,  it  shall  appear  therefrom  that  the 
value  of  the  whole  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  and  if  there  be  a  widow  or  minor 
children  of  the  deceased,  the  court,  or  a  judge  thereof, 
shall,  by  order,  require  all  persons  Interested  to  appear 
on  a  day  fixed,  to  show  cause  why  the  whole  of  said  estate 
should  not  be  assigned  for  the  use  and  support  of  the  family 
of  the  deceased.  Notice  thereof  shall  be  given  and  proceed- 
ings had  in  the  same  manner  as  provided  in  sections  one 
thousand  six  hundred  and  thirty-three,  one  thousand  six 
hundred  and  thirty-five,  and  one  thousand  six  hundred  and 
thirty-eight  of  this  code.  If,  upon  the  hearing,  the  court 
finds  that  the  value  of  the  estate  does  not  exceed  the  sum 
of  fifteen  hundred  dollars,  it  shall,  by  decree  for  that  pur- 
pose, assign  to  the  widow  of  the  deceased,  if  there  be  a 
"widow,  if  no  widow,  then  to  the  minor  children  of  the  de- 
ceased, if  there  be  minor  children,  the  whole  of  the  estate, 
subject  to  whatever  mortgages,  liens,  or  incumbrances  there 
may  be  upon  said  estate  at  the  time  of  the  death  of  the 
deceased,  after  the  payment  of  the  expenses  of  the  last 
illness  of  the  deceased,  funeral  charges,  and  expenses  of 
administration,  and  the  title  thereof  shall  rest  absolutely 
in  such  widow  or  minor  children,  subject  to  whatever  mort- 
gages, liens,  or  incumbrances  there  may  be  upon  said 
estate  at  the  time  of  the  death  of  the  deceased,  and  there 
must  be  no  further  proceedings  in  the  administratioii. 
unless  further*  estate  be  discovered.  En.  March  XI,  1872. 
Am'd.  1875-6,  102;  1880,  88;  1897.  7. 

Cal.Rep.Cit.  67,  469;  68.  404;  64,  261;  100.  170;  116.  680: 
116.  581;  118.  72;  123.  467;  126.  577;  126,  578;  127,  834; 
127,  429;  183.  528. 

Prob.  Act,  sec.  126.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  636. 
Cal.Rep.Clt.  29.  872. 

Act  authorizing  next  of  kin  of  decedent  to  collect  deposit 
in  bank  of  less  than  five  hundred  dollars:  See  post,  Ap- 
pendix, title  Estates  of  Deceased  Persons. 

§  1470.  When  ali  property  other  than  homestead  to  go  to 
children.    If  the  widow  has  a  maintenance  derived  from  her 
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own  property  equal  to  the  portion  set  apart  to  her  hy  the 
preceding  sections  of  this  article,  the  whole  property  so 
set  apart,  other  than  the  homestead,  must  go  to  the  minor 
children.    Bn.  March  11,  1872.    Am'd.  1880,  SS. 

Prob.  Act,  sec  127.    En.  April  22,  1860.    Rep.  1851,  480. 
Bn.  1851,  448. 


ARTICLE   IL 

OF  THB  HOMESTEAD. 

8  1474.     Rights  of  surrlYor  to  hoxaestead. 

I  1475.     Selected  and  recorded  bomeetead  set  off  to  person  entitled. 

Subsisting  Hens  to  be  paid  bj  solvent  estate. 
I  1476.     Appraisers   to   carve   out   of   tbe   original,    exceeding   five 

thousand  dollars  in  value,  a  homestead,  and  report  the 

same. 
I  1477.     Report  of  the  appraisers.     Majority  and  minority,  which 

may  be  confirmed, 
i  1478.     Day  to  be  set  for  confirming  or  rejecting  the  report  of  the 

appraisers.    Appeal. 
§  1479.     If  report  rejected,   other  appraisers   appointed.     If  again 

rejected,  partition  suit  to  be  brought.     (Repealed.) 
f  1480.     Instead  of  dividing  the  homestead,  who  may  take  a  deed 

thereof  at  appraised  value.     (Repealed.) 
f  1481.     If  no  homestead  Is  selected  and  recorded  prior  to  death  of 

decedent,  one  may  be  petitioned  for.     (Repealed.) 
I  1482.     Court  to  direct  partition  suit  In  the  district  court,  when. 

Proceedings  thereon.     (Repealed.) 
f  1483.     If  property  Is   common   or   separate,   court  to   cause   ap- 
praisement and  admeasurement  to  bt  made.     (Repealed.) 
8  1484.     New    appraisement,    when    ordered.      Instead    of  ^deeding 

property  at  appraised  yalue,  public  sale  to  be  ordereo 

when.     (Repealed.) 
§  1486.     Costs,  to  whom  chargeable.     Persons  succeeding  to  rights 

Of  homestead  owners  hare  all  their  powers  and  rights, 
f  1486.     Certified  copies  of  certain  orders  to  be  recorded. 

S  1474.  Rights  of  survivor  to  iiomestead.  If  the  home- 
stead selected  by,  the  husband  and  wife,  or  either  of  them, 
during  their  coTerture,  and  recorded  while  both  were  living, 
was  selected  from  the  community  property,  or  from  the 
separate  property  of  the  person  selecting  or  joining  in  the 
selection  of  the  same,  it  vests,  on  the  death  of  the  husband 
or  wife,  absolutely  in  the  survivor.  If  the  homestead  was 
selected  from  the  separate  property  of  either  the  husband 
or  the  wife,  without  his  or  her  consent,  it  vests,  xm  the 
death  of  the  person  from  whose  property  it  was  selected. 
In  his  or  her  heirs,  subject  to  the  power  of  the  superior 
court  to  assign  it  for  a  limited  period  to  the  family  of  the 
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decedent.  In  either  case  it  is  not  subject  to  the  iiayment 
of  any  debt  or  liability  contracted  by  or  existing  against 
the  husband  and  wife,  or  either  of  them,  preyious  to  or  at 
the  time  of  the  death  of  such  husband  or  wife,  except  as 


provided  in  the  Civil  Code. 
1873-4,  862;  1880,  SS. 

Cal.Rep.Clt.  60.  643 ;  62,  297 


80.  209 

86.  163 

96,  407 

119.  666 


81,  243;  81,  680 

92,  871 ;  92.  872 

102.  841 ;  108,  664 

121.  663 ;  121.  664 


Bn.  March  U,  1872.  Am'd. 


79.  11: 

86.  621; 

95.  406; 

118,  SCO; 


;  62. 

298; 

76.  641 : 

;  82. 

10 

;  83.  442; 

:  04, 

389; 

;  96.  403 ; 

;  113. 

81: 

117,  409; 

:  132, 

611; 

132.  618. 

Homestead — generally,  and  setting  apart:  Ante,  see. 
1465. 

1 1475.  Selected  and  recorded  homestead  set  off  to  per^ 
son  entitled.  Subsisting  liens  to  be  paid  by  solvent  estate. 
If  the  homestead  selected  and  recorded  prior  to  the  death 
of  the  decedent  be  returned  in  the  inventory  appraised  at 
not  exceeding  five  thousand  dollars  in  value,  or  was  pre- 
viously appraised  as  provided  in  the  Civil  Code,  and  such 
appraised  value  did  not  exceed  that  sum,  the  superior 
court  must,  by  order,  set  it  off  to  the  persons  in  whom 
title  is  vested  by  the  preceding  section.  If  there  be  sub- 
sisting liens  or  incumbrances  on  the  homestead,  the  claims 
secured  thereby  must  be  presented  and  allowed  as  other 
claims  against  the  estate.  If  the  funds  of  the  estate  be 
adequate  to  pay  all  claims  against  the  estate,  the  claims 
so  secdred  must  be  paid  out  of  such  funds.  If  the  funds  of 
the  estate  be  not  sufficient  for  that  purpose,  the  claims 
so  secured  shall  be  paid  proportionately  with  other  claims 
allowed,  and  the  liens  or  incumbrances  on  the  homestead 
shall  only  be  enforced  against  the  homestead  for  any 
deficiency  remaining  after  such  payment  En.  Marcli  11, 
1872.  Am'd.  1873-4,  362;  1880,  88. 

65,     87;     72.  647; 

88.442;     83.443; 

99.  608;  106,  204; 

109.  429;  112.  266; 

1 1476.  Appraisers  to  carve  out  of  the  original,  exceed- 
ing five  thousand  dollars  In  value,  a  homestead,  and  report 
the  same.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  five 
thousand  dollars,  the  appraisers  must,  before  they  make 


Cal.Rep.CIt. 

54. 

228 ;  62, 

26; 

64. 

78; 

79,  10 ; 

79, 

11 ;  80, 

209 

:  81. 

680; 

83.  444 ; 

86, 

122 ;  86, 

350; 

,  99. 

607; 

109,  67 ; 

109, 

68;  109. 

69; 

109. 

428; 

121.  668 ; 

127, 

277;  132. 

428; 

;  136. 

627, 
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thefr  retam,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  If  such 
Talue  exceeded  five  thousand  dollars,  or  if  the  homestead 
was  appraised  as  provided  in  the  Ciyil  Code,  and  such 
appraised  value  exceeded  that  sum,  the  appraisers  must 
determine  whether  the  premises  can  be  divided  without 
material  injury,  and  if  they  find  that  they  can  be  thus 
divided,  they  must  admeasure  and  set  apart  to  the  parties 
entitled  thereto,  such  portion  of  the  premises,  including 
the  dwelling-house,  as  will  amount  in  value  to  the  sum 
of  five  thousand  dollars,  and  make  report  thereof,  giving 
the  metes,  bounds,  and  full  description  of  the  portion  set 
apart  as  a  homestead.  If  the  appraisers  find  that  the 
premises  exceeded  in  value,  at  the  time  of  their  selection, 
the  sum  of  five  thousand  dollars,  and  that  they  cannot 
be  divided  without  material  injury,  they  must  report  such 
finding,  and  thereafter  the  court  may  make  an  order  for 
the  sale  of  the  premises  and  the  distribution  of  the  pro- 
ceeds to  the  parties  entitled  thereto.  Sn.  March  11,  1872. 
Am'd.  1873-4,  363. 

Cal.Rep.Cit.  73,  584 ;  76,  641 ;  81.  680 ;  81,  683 ;  122,  331 . 

Appraisement — ^generally:    Ante,  sec.  1444. 

1 1477.  Report  of  the  appraisers.  Majority  and  minority, 
which  may  be  confirmed.  Any  two  of  the  appraisers  con- 
curring may  discharge  the  duties  imposed  upon  the  three, 
and  make  the  report  A  dissenting  report  may  be  made 
by  the  third  appraiser.  The  report  must  state  fully  the 
acts  of  the  appraisers.  Both  reports  may  be  heard  and 
considered  by  the  court  in  determining  a  confirmation  or 
rejection  of  the  majority  report,  but  the  minority  report 
must  in  no  case  be  confirmed.   En.  March  11, 1872. 

§  1478.  Day  to  be  set  for  confirming  or  rejecting  tlie  re- 
port of  the  appraisers.  Appeal.  When  the  report  of  the 
appraisers  is  filed,  the  court  must  set  a  day  for  hearing  any 
objections  thereto,  from  any  one  interested  in  the  estate. 
Notice  of  the  hearing  must  be  given  for  such  time,  and  in 
such  manner  as  the  court  may  direct.  If  the  court  be  satis- 
fied that  the  report  is  correct,  it  must  be  confirmed, 
otherwise  rejected.  In  case  the  report  is  rejected,  the 
court  may  appoint  new  appraisers  to  examine  and  report 

Code  civ.  Proc.--47. 
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Upon  the  homestead,  and  similar  proceedings  may  be  had 
for  the  confirmation  or  rejection  of  their  report  as  upon 
the  first  report.    Bn.  March  11,  1872.    Am'd.  1878-4,  363. 

S  1479.    En.  March  11,  1872.    Rep.  1873-4,  364. 

§  1480.    En.  March  11,  1872.     Rep.  1873-4,  364. 
Cal.Rep.Cit.  88,  461. 

S  1481.    En.  March  11,  1872.     Rep.  1878-4,  364. 
Cal.Rep.Clt.  47,  80;  72,  696. 

1 1482.    En.  March  11,  1872.     Rep.  1873-4,  364. 

S  1483.    En.  March  11,  1872.     Rep.  1878-4,  864. 

1 1484.    En.  March  11,  1872.     Rep.  1873-4,  364. 
Cal.Rep.Cit.  98,  461. 

§  1485.  Costs,  to  whom  chargeable.  Persons  succeeding 
to  rights  of  homestead  owners  have  all  their  powers  and 
rights.  The  costs  of  all  proceedings  in  the  superior  court 
proTided  for  in  this  chapter,  must  be  paid  by  the  estate  as 
expenses  of  administration.  Persons  succeeding  by  pur- 
chase oi:  otherwise  to  the  interests,  rights,  and  title  of 
successors  to  homesteads,  or  to  the  right  to  have  home- 
steads set  apart  to  them,  as  in  this  chapter  provided,  have 
all  the  rights  and  benefits  conferred  by  law  on  the  persons 
whose  interests  and  rights  they  acquire.  Bn.  March  11, 
1872.    Am'd.  1880,  89. 

Cal.Rep.Cit.  67,  443;  67,  444;  100,  166;  182,  612;  132,  613. 

§  1486.  Certified  copies  of  certain  orders  to  be  recorded. 
A  certified  copy  of  every  final  order  made  in  pursuance  of 
this  article,  by  which  a  report  is  confirmed,  property 
assigned,  or  sale  confirmed,  must  be  recorded  in  the  ofilce 
of  the  recorder  of  the  county  where  the  homestead  prop- 
erty is  situated.    En.  March  11,  1872. 

Certified  copy— recording:    Post,  sec.  1718. 
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CHAPTER  VL 


• 


I  1494. 

f  1495. 
I  1496. 
9  1497. 


I 


OF  CLAIMS  AGAINST  THB  BSTATB. 

1490.  Notice  to  creditore.    Additional  notice. 

1491.  Time  expressed  In  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  within  which  claims  against  an  estate  must  be  pre- 
sented. 

Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same 

interest  as  judgments. 
Superior  judge  may  present  claim,  and  action  thereon. 
Allowance  and  rejection  of  claims. 
Approved  claims  or  copies  to  be  filed.     Claims  secured  by 

liens  may  be  described.    Lost  claims. 

1498.  Rejected  claims  to  be  sued  for  within  three  months. 

1499.  Claims  barred  by  statute  of  limitations.     When  and  whom 
Judge  may  examine. 

1500.  Claims  must  be  presented  before  suit. 
1601.     Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 
1604.  Effect  of  Judgment  against  executor. 
1506.  Execution  not  to  issue  after  death.     If  one  Is  levied  the 

property  may  be  sold. 
S  1606.     What  Judgment  is  not  a  lien  on  real  property  of  estate. 
fi  1607.     May  refer  doubtful  claims.     Effect  of  referee's  allovvance 

or  rejection. 

1608.  Trial  by  referee,  how  confirmed  and  its  effect 

1609.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  re- 
moved. 

I  1512.     Executor  to  return  statement  of  claims. 

I  1613.     Payment  of  interest-bearing  claims. 

i  1514.    Proceedings  where  claimant  cannot  be  found« 


I 


§  1490.  Notice  to  oroditort.  Additional  notice.  Erery 
executor  or  administrator  must,  immediately  after  his 
appointment,  cause  to  be  published  in  some  newspaper  of 
the  county,  if  there  be  one,  if  not,  then  in  such  newspaper 
as  may  be  designated  by  the  court,  a  notice  to  the  creditors 
of  the  decedent,  requiring  all  persons  haying  claims  against 
him  to  exhibit  them,  with  the  necessary  Youchers,  to  the 
executor  or  administrator,  at  the  place  of  his  residence  or 
business,  to  be  specified  in  the  notice.  Such  notice  must  be 
published  as  often  as  the  Judge  or  court  shall  direct,  but 
not  less  than  once  a  week  for  four  weeks.  The  court 
or  judge  may  also  direct  additional  notice  by  publication  or 
posting.  In  case  such  executor  or  administrator  resigns,  or 
is  removed,  b^ore  the  time  expressed  in  the  notice,  his 
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successor  must  glye  notice  only  for  the  unexpired  time 
allowed  for  such  presentation.    Bn.  March  11,  1872. 

Cal.Rep.Clt.     69,    43;     67,639;     79,    12;     88,    88;  106.  668; 
111,  458;  HI,  542;  119,  450;  127,  153. 

Prob.  Act»  sec.  128.  Ba,  April  22»  1850.  Rap.  1851,  489. 

Bn.  1851,  448.  Am'd.  1861,  636. 
Cal.Rep.Clt.  21.  81;  88,  87;  55,  582. 

Publication  of  notice — how  often:    Post,  sec.  1705. 
Two  months'  neglect — to  give  notice,  causes  rerocation 
of  letters:    Post,  sec.  1511. 

S 1491.  Time  expressed  in  the  notice.  The  time  ex- 
pressed in  the  notice  must  be  ten  months  after  its  first 
publication  when  the  estate  exceeds  in  value  the  sum  of 
ten  thousand  dollars,  and  four  months  when  it  does  not 
Bn.  March  11, 1872. 

Cal.Rep.Cit     59,    48;     77,187;     88,    82;  105.  668;  112.    81; 
119,  451. 

§  1492.  Copy  and  proof  of  notice  to  l)e  filed  and  order 
made.  After  the  notice  is  given,  as  required  by  the  pre- 
ceding section,  a  copy  thereof,  with  the  affidavit  of  doe 
publication,  or  of  publication  and  posting,  must  be  filed, 
and  upon  such  affidavit  or  other  testimony  to  the  satisfac- 
tion of  the  court,  an  order  or  decree  showing  that  doe 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes  and  recorded, 
must  be  made  by  the  court    Bn.  March  11,  1872. 

Cal.Rep.Clt  HI,  543. 

Prob.  Act,  sec.  129.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  637. 
Affidavit  of  publication  of  notice:    Post,  sees.  2010,  201L 

S 1493.  Time  within  which  claims  against  an  estate 
must  be  presented.  All  claims  arising  upon  contracts, 
whether  the  same  be  due,  not  due,  or  contingent,  must 
be  presented  within  the  time  limited  in  the  notice,  and 
any  claim  not  so  presented  is  barred  forever;  profvid- 
ed,  however,  that  when  it  is  made  to  appear  by  tlie 
affidavit  of  the  claimant,  to  the  satisfaction  of  the  court, 
or  a  iudge  thereof,  that  the  claimant  had  no  notice  as 
provided  in  this  chapter,  by  reason  of  being  out  of  the 
state,  it  may  be  presented  at  any  time  before  a  decree  of 
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distribution  is  entered.    En.  March  11,  1872.    Am'd.  1673-4, 

364;  1880,  89. 

GaI.Rep.Cit.  62,286;  58.  85;  .66,  584;  66,289 
56,802;  66,304;  59,  43;  66,  631;  72.  18 
79,  10;  85,448;  86.440;  90,896;  92,436 
96,  168 ;  96,  169 ;  95,  437  :  95,  438 ;  96,  469 
96,  474  ;  96,  476 ;  99,  503 ;  99.  507  ;  106.  204 

109,  425;  110,  83;  112,  84;  116.  464;  116,  664 

124,  574;  127,  592;  128,  892;  132,  152. 

Prob.  Act,  sec.  130.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1861,  448.  Am'd.  1860,  17. 

Cal.Rep.Clt.  18,427;  18,430;  24,497;  24,501;  84,264; 
42,497;  42,506;  43,494;  45,436;  96,469;  96,470; 
96,  476. 

Claim — action,  none  unless  claim  presented:  Sec.  1500; 
after  rejection:  Sec.  1498;  pending  at  death,  claim  must 
be  presented:  Sec.  1502;  affidavit:  Sec.  1494;  allowance 
or  rejection  of:  Sees.  1496-1498,  1503;  contingent:  Sec. 
1648;  executor,  action  by:  Sec.  1510;  Judgment  on:  Sees. 
1504, 1509;  interest  on:  Sees.  1494, 1513;  Judge  of  superior 
court  may  present:  Sec.  1495;  Judgment  against  decedent: 
Sec.  1505;  on  mortgage  or  lien:  Sec.  1500;  action  barred 
by  statute:  Sees.  1499,  1501;  examination  by  Judge:  Sec. 
1499;  on  mortgage,  or  lien:  Sec.  1500;  reference  of;  Sec. 
1507;  statement  of  claims:    Sec.  1512. 

§  1494.  Claims  to  be  sworn  to,  and  when  allowed,  to 
boar  same  interest  as  Judgments.  Every  claim  which  is 
due,  when  presented  to  the  executor  or  administrator, 
must  be  supported  by  the  affidavit  of  the  claimant,  or  some 
one  in  his  behalf,  that  the  amount  is  Justly  due,  that  no 
payments  have  been  made  thereon  which  are  not  credited, 
and  that  there  are  no  offsets  to  the  same,  to  the  Imowledge 
of  the  affiant  If  the  claim  be  not  due  when  presented,  or 
be  contingent,  the  particulars  of  such  claim  must  be  stated. 
*When  the  affidavit  is  made  by  a  person  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the  reason  why 
it  is  not  made  by  the  claimant.  The  oath  may  be  taken 
before  any  officer  authorized  to  administer  oaths.  The 
executor  or  administrator  may  also  require  satisfactory 
Touchers  or  proofs  to  be  produced  in  support  of  the  claim. 
If  the  estate  be  insolvent  no  greater  rate  of  interest  shall 
be  allowed  upon  any  claim  after  the  first  publication  of 
notice  to  creditors  than  is  allowed  on  Judgments  obtained 


66,  900; 

77,  187; 

96,  167 : 

96,  470 : 
109,     66 :  I 

119,     66 ; 
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in  the  superior  court.    En.  March  11,  1872.    Am'd.  1871-i, 
365;  1880,  89. 


Cal.Rep.Cit.  52,  677 ;  66,  464 

72.  18 ;  86.  850 ;  81,  605 

108.  155 ;  126,  456 ;  126,  456 

188,  410;  133,  411;  134.  28 


66,465;  58,358;  67,642; 

92,485;  96,470;  96,471; 

127,  69;  127,  60;  127,  116; 
135.  352. 


Prob.  Act,  sec.  131.  En.  April  22,  1850.  Rep.  1861,  489. 

Bn.  1851,  448.  Am'd.  1860,  17;  1861,  637. 

Cal.Rep.Cit.  9,686;  18,427;  18,430;  21,  81;  22,  99; 
27,  354;  27,  355;  27,  367;  42.  178;  43,  494;  46,  160; 
55,  579;  56,  301;  56,  302;  96,  470;  96.  471. 

Claim  on  mortgage  or  lien:    Post,  sec.  1600. 
Claim  paid  without  affidavit  and  allowance  when  allowed 
executor:  '  See  post,  sec  1632. 

§  1495.  Superior  Judge  may  present  claim,  and  action 
thereon.  Any  judge  of  a  superior  court  may  present  a 
claim  against  the  estate  of  a  decedent  for  allowance 
to  the  executor  or  administrator  thereof,  and  if  the  ex- 
ecutor or  administrator  allows  the  claim,  he  must  la 
writing  designate  some  other  Judge  of  the  superior  oomt 
of  the  same  or  an  adjoining  county,  who.  upon  the  pres- 
entation of  such  claim  to  him.  is  vested  with  powct 
to  allow  or  reject  it,  and  the  Judge  presenting  such 
claim,  in  case  of  its  rejection  by  the  executor  or  adminis- 
trator, or  by  such  Judge  as  shall  have  acted  upon  it,  has 
the  same  right  to  sue  in  a  proper  court  for  its  recovery  as 
other  persons  have  when  their  claims  against  an  estate  are 
rejected.    En.  March  11,  1872.    Am'd.  1880,  90. 

Cal.Rep.Cit.  120,  651. 

§  1496.  Allowance  and  rejection  of  claims.  When  a 
•claim,  accompanied  by  the  affidavit  required  in  this  chapter, 
is  presented  to  the  executor  or  administrator,  he  must  in- 
dorse thereon  his  allowance  or  rejection,  with  the  day  and 
date  thereof.  If  he  allow  the  claim,  it  must  be  presented 
to  a  Judge  of  the  superior  oourt  for  his  approval,  who  must 
in  the  same  manner  indorse  upon  it  his  allowance  or  rejec- 
tion. If  the  executor  or  administrator,  or  the  Judge,  refuse 
or  neglect  to  indorse  such  allowance  or  rejection  for  ten 
days  after  the  claim  has  been  presented  to  himu  such 
refusal  or  neglect  may,  at  the  option  of  the  claimant,  be 
deemed  equivalent  to  a  rejection  on  the  tenth  day;  and  If 
the  presentation  be  made  by  a  notary,  the  certlflcate  of 
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Bucli  notary,  under  seal,  shall  be  prima  facie  eyidence  of 
Bach  presentation  and  the  date  thereof.  If  the  claim  be 
presented  to  the  executor  or  administrator  before  the  expi- 
ration of  the  time  limited  for  the  presentation  of  claims, 
the  same  is  presented  In  time,  though  acted  upon  by  the 
executor  or  administrator,  and  by  the  Judge,  after  the 
expiration  of  such  time.  If  the  claim  be  payable  in  a  par- 
ticular kind  of  money  or  currency,  it  shall,  if  allowed,  be 
payable  only  in  such  money  or  currency.  En.  March  11, 
1S72.    Am'd.  1873-4,  365;  1880,  90. 

Cal^Rep.Clt.  66,531;  66,533;  67,148;  72,189;  98,483; 
88.  485;  116.  669;  127.  193;  127.  475;  129.  478. 

Prob.  Act,  sec.  132.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.  Am'd.  1861,  637. 

Cal.Rep.Clt.  6,  670;  18,  427;  18.  430;  29,  872;  84.  226. 

Judge  may  approye  claims  in  chambers:    Ante.  sec.  166. 

1 1497.  Approved  claims  or  copies  to  be  filed.  Claims  «e« 
cured  by  liens  may  be  described.  Lost  claims.  Every  claim 
allowed  by  the  executor  or  administrator,  and  approved  by 
a  judge  of  the  superior  court,  or  a  copy  thereof,  as  herein- 
after provided,  must,  within  thirty  days  thereafter,  be  filed 
in  the  court,  and  be  ranked  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  due  course  of  administration. 
If  the  claim  be  founded  on  a  bond,  bill,  note,  or  any  other 
instrument,  a  copy  of  such  instrument  must  accompany  the 
claim,  and  the  original  instrument  must  be  exhibited,  if 
demanded,  unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instrument, 
and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
which  has  been  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  affected  by  it  lies,  it  shall  be  suf- 
ficient to  describe  the  mortgage  or  lien,  and  refer  to  the 
date,  volume,  and  page  of  its  record.  If,  in  any  case,  the 
claimant  has  left  any  original  voucher  in  the  hands  of  the 
executor  or  administrator,  or  suffered  the  same  to  be  filed 
in  court,  he  may  withdraw  the  same  when  a  copy  thereof 
has  been  already,  or  is  then,  attached  to  his  claim.  A  brief 
description  of  every  claim  filed  must  be  entered  by  the 
clerk  in  the  register,  showing  the  name  of  the  claimant. 
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the  amount  and  character  of  the  claim,  rate  of  int^'est,  and 

date  of  allowance.    En.  March  11,  1872.    Am'd.  1880,  90. 

CaLRep.Cit.     61.217;     62,677;     62,416;     67,180;     72,489; 
82.     99;     85,  141;     86.  326;     96.  476;  109,  367;  112.     79; 
126,  362;  128.  892;  133,  299;  136.  852. 

Prob.  Act,  sec.  133.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1851,  448.  Am'd.  1860.  18;  1861,  638. 

Cal.Rep.Cit.   9.636;  18.428;  21,  29;  21.  31;  24.501; 
27,365;  27,866;  29.380;  46,161;  46,316. 

Claims  secured  by  mortgage,  etc.:    Post,  sec.  1500. 

§  1498.    Rejected   claims  to   be  sued  for  within   three 

months.   When  a  claim  is  rejected  either  by  the  executor  or 

administrator,  or  a  judge  of  the  superior  court,  the  holder 

must  bring  suit  in  the  proper  court  against  the  executor  or 

administrator  within  three  months  after  the  date  of  its 

rejection,  if  it  be  then  due,  or  within  two  months  after  it 

becomes  due,  otherwise  the  claim  shall  be  forever  barred. 

En.  March  11,  1872.    Am'd.  1880,  91. 

Cal.Rep.Clt.  67.148;  67.640;  79.275;  79,277;  98.170: 

96.  470;  98.  486;  98.  486;  108.  292;  116,  464;  116.  664; 

116,  666 ;  124,  574 ;  127,  116 ;  127.  193 ;  127.  460 ;  129.  478 : 

129.  479;  132.  467;  132.  468;  133.  300;  188,  301;  186,  13. 

Prob.  Act,  sec.  134.  En.  April  22,  1*850.  Rep.  1861,  489. 

En.  1851,  448. 

Cal.Rep.Clt.  18,  428;  18.  430;  21.  29;  84.  226;  86,  470. 

Time  for  brfnging  suit:     Post,  sec.  1501. 
Statute  of  limitations,  generally:    Ante,  sees.  335-363; 
vacancy  in  administration  does  not  affect:    Post.  sec.  1501. 
Time  for  bringing  action  after  death:    Ante,  sec.  353. 

§  1499.  Claims  barred  by  statute  of  i imitations.  When 
and  whom  Judge  may  examine.  No  claim  must  be  allowed 
by  the  executor  or  administrator,  or  by  a  judge  of  the 
superior  court,  which  is  barred  by  the  statute  of  limita- 
tions. When  a  claim  is  presented  to  a  judge  for  his  allow- 
ance, he  may,  in  his  discretion,  examine  the  claimant  and 
others  on  oath,  and  hear  any  legal  eyidence  touchins^  the 
validity  of  the  claim.    En.  March  11,  1872.    Am'd.  1880,  91. 

Cal.Rep.Cit.     66,  190;     66.  681;     66.  682;     77.  187;  110.     84; 
126.  466;  127.  193;  127.  692;  128.  888;  132.  464;  133.  407. 

Prob.  Act,  sec.  135.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1864,  370. 
Cal.Rep.Clt  8.  886;  18.  428:  66.  802. 
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§  1500.  Claims  must  be  presented  before  suit.  No  holder 
of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  the  claim  Is  first  presented  to  the  executor 
or  administrator,  except  In  the  following  case:  An  action 
may  be  brought  by  any  holder  of  a  mortgage  or  Hen  to 
enforce  the  same  against  the  property  of  the  estate  subject 
thereto,  where  all  recourse  against  any  other  property  of 
the  estate  is  expressly  walyed  In  the  complaint,  but  no 
counsel  fees  shall  be  recovered  In  such  action  unless  such 
claim  be  so  presented.  En.  March  11,  1872.  Am'd.  1873-4, 
366;  1875-6,  108. 


Cal.Rep.Cit.  52,  236; 


57,  408 

77.  187 

85,  443 

85,  488 

89,  608 

109,  68 

119,  66 

127,  54 

133,  95 


62»  26 ; 

79,  10 : 

86,  327  ; 

96,  469 : 
100,  553;  105. 
109.  69;  110. 


56.  299 
65.  576 
79,  12 
90.  395 
96.  473 
47 
83 


119.  67  ;  121.  656 
127.  192;  127.  277 
188,  98 :  135,  352 


;  56.  302 ; 

'  56, 

303; 

56. 

804; 

;  66.  531 1 

67. 

180; 

.  77. 

56; 

;  78,  410, 

;  82, 

99; 

;  83, 

443; 

;  90.  396; 

95. 

167  J 

96, 

437; 

;  98.  486 ; 

.  99, 

507; 

;  99, 

508; 

;  106,  204 , 

;  106 

,205; 

;  109, 

67; 

;  110,  338, 

;  112, 

78; 

;  116. 

357; 

;  124,  231. 

;  124. 

574; 

.  125. 

361; 

;  129.  478; 

,  131, 

673; 

132, 

602; 

;  136.  18. 

Prob.  Act,  sec.  136.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

CaI.Rep.Ott.  6,  888;  18,  428;  21,  29;  24.  501. 

With  respect  to  incumbrances  upon  the  homestead: 
See  sec.  1475,  ante. 

1 1501.  Time  of  limitation.  The  time  during  which  there 
shall  be  a  vacancy  In  the  administration  must  not  be  In- 
cluded In  any  limitations  herein  prescribed.  En.  March 
11,  1872. 

Cal.Rcfp.Oit.  129,  478. 

Prob.  Act,  sec.  137.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 


§  1602.  Claims  In  action  pending  at  time  of  decease.  If 
an  action  Is  pending  against  the  decedent  at  the  time  of 
his  death,  the  plaintiff  must  In  like  manner  present  his 
claim  to  the  executor  or  administrator  for  allowance  or 
rejection,  authenticated  as  required  in  other  cases;  and  no 
recovery  shall  be  had  in  the  action  unless  proof  be  made  of 
the  presentations  required.    En.  March  11,  1872. 

Cal.R«p.Clt.     52,227;     79.    10;     79,    11;     89,      4;     86,487; 
95,  488;     99,  503;     99.  507;     99,  508;     99.  508;  106,  204; 
107.    62 ;  107.    53 ;  123,    22 ;  123.  469  ;  129.  478 ;  133,    85 ; 
183,    86;  138,    98. 
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Prob.  Act,  sec.  138.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.Cit.  27,  356;  42,  182;  42,  184;  60,  42. 

Effect  of  Judgment  against  executor:    Post,  sec.  1604. 

§  1503.  Allowance  of  claim  in  part.  Whenever  any  claim 
is  presented  to  an  executor  or  administrator,  or  to  a  Judge, 
and  he  is  willing  to  allow  the  same  in  part,  he  must  state 
in  his  indorsement  the  amount  he  is  willing  to  allow.  If 
the  creditor  refuse  to  accept  the  amount  allowed  in  satis- 
faction of  his  claim,  he  shall  recover  no  costs  in  any  action 
therefor  brought  against  the  executor  or  administrator, 
unless  he  recover  a  greater  amount  than  that  offered  to  be 
allowed.    En.  March  11,  1872.    Am'd.  1880,  91. 

Cal.Rep.Clt.  86.  142;  112,  83. 

Prob.  Act,  sec.  139.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  9,  636;  21,  31. 

§  1504.  Effect  of  Judgment  against  executor.  A  Judg- 
ment rendered  against  an  executor  or  administrator,  upon 
any  claim  for  money  against  the  estate  of  his  testator  or 
intestate,  only  establishes  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  Judge;  and  the  Judgment  must  be  that  the  executor 
or  administrator  pay,  in  due  course  of  administration,  the 
amount  ascertained  to  be  due.  A  certified  transcript  of 
the  original  docket  of  the  Judgment  must  be  filed  among  the 
papers  of  the  estate  in  court.  No  execution  must  issue 
upon  such  Judgment,  nor  shall  it  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  the  Judgment  creditor 
any  priority  of  payment.  En.  March  11,  1872.  Am'd. 
1880,  91. 

Cal.Rep.Clt.  62.227;  70.185;  74,667;  88.647;  98,  17; 
121,  638;  124,  222;  182,  511;  133,  301;  188.  304;  188.  805; 
138,  306. 

Prob.  Act,  sec.  140.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 


Cal.Rep.Clt. 

6,  418; 

9.  127; 

9.  186; 

21,     30 ; 

29.  863; 

29.  366 : 

29,  868 ; 

29,  373 ; 

32.  897; 

84.  226; 

88.     87: 

38.  378 ; 

46.  815 ; 

46.  317. 

§  1505.     Execution  not  to  Issue  after  death.     If  one  is 
levied  the  property  may  be  sold.    When  any  Judgment  has 
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been  rendered  for  or  against  the  testator,  intestate  in  Ms 
lifetime,  no  execution  shall  issue  thereon  after  his  death, 
except  as  provided  in  section  six  hundred  and  eighty-six. 
A  judgment  against  the  decedent  for  the  recovery  of  money 
must  be  presented  to  the  executor  or  administrator  like 
any  other  claim.  If  execution  is  actually  levied  upon  any  • 
property  of  the  decedent  before  his  death,  the  same  may  be 
sold  for  the  satisfaction  thereof;  and  the  officer  making  the 
sale  must  account  to  the  executor  or  administrator  for  any 
surplus  in  his  hands.  A  judgment  creditor  having  a  judg- 
ment which  was  rendered  against  the  testator  or  intestate 
in  his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like  man- 
ner and  with  like  effect  aa  if  the  judgment  debtor  were  . 
still  Uving.    En.  March  11,  1872.    Am'd.  1873-4,  418. 

Cal.R6p.Glt.     65,519;     86.121;     86,122;     S9,  582;  124,  280; 
138,  259;  138,  304;  188.  805;  138,  806. 

Prob.  Act,  sec.  141.    En.  April  22,  1850.    Rep.  1861,  489. 

Bn.  1851,  448.    Am'd.  1861,  638. 

Cal.Rep.CiL       8,127;     19,100;     22,    99;     29,878;     87,143; 
88,878;     66,579. 

§  1606.  What  judgment  is  not  a  lion  on  real  property  of 
estate.  A  judgment  rendered  against  a  decedent,  dying 
after  verdict  or  decision  on  an  issue  of  fact,  but  before 
judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
proi»erty  of  the  decedent,  but  is  payable  in  due  course  of 
administration.    En.  March  11,  1872. 

Cal.Rep.Clt.  124,  230;  124.  282. 

1 1507.  May  refer  doubtful  claims.  Effect  of  referee's 
allowance  or  rejection.  If  the  executor  or  administrator 
doubts  the  correctness  of  any  claim  presented  to  him,  he 
may  enter  into  an  agreement,  in  writing,  with  the  claimant, 
to  refer  the  matter  in  controversy  to  some  disinterested 
person,  to  be  approved  by  the  superior  court,  or  a  judge 
thereof.  Upon  filing  the  agreement  and  approval  of  such 
court  or  judge,  in  the  office  of  the  clerk  of  the  court  for 
the  county  in  which  the  letters  testamentary  or  of  admin- 
istration were  granted,  the  clerk  must  enter  a  minute  of 
the  order  referring  the  matter  in  controversy  to  the  person 
80  selected,  or,  if  the  parties  consent,  a  reference  may  be 
had  in  the  court;  and  the  report  of  the  referee,  if  con- 
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firmed,  establishes  or  rejects  the  claim  the  same  as  if  it  had 
been  allowed  or  rejected  by  the  executor  or  adminiatrator 
and  Judge.    En.  March  11,  1872.    Am'd.  1880,  91. 

CaIJtep.Cit.  69,  80;  104,  246. 

Prob.  Act,  sec.  142.  En.  April  22,  1850.  Rep.  1851,  4S9. 
vEn.  1851,  448.  Am'd.  1861,  638. 

« 

1 1508.    Trial  by  referee,  how  confirmed  and  ita  effect. 

The  referee  must  hear  and  determine  the  matter,  and  make 
his  report  thereon  to  the  court  in  which  his  appointment 
is  entered.    The  same  proceedinga  shall  be  had  in  all  re- 
spects, and  the  referee  shall  have  the  same  powers,   be 
entitled  to  the  same  compensation,  and  subject  to  the  same 
control,  as  in  other  cases  of  reference.    The  court  may 
remove  the  referee,  appoint  another  in  his  place,  set  aside 
or  conflrm  his  report,  and  adjudge  costs,  as  in  actions 
against  executors  or  administrators,  and  the  Judgment  of 
the  court  thereon  shall  be  as  valid,  and  effectual,  in  all 
respects,  as  if  the  same  had  been  rendered  in  a  suit  com- 
menced by  ordinary  process.    EIn.  March  11,  1872. 

Cal.Rep.CiL  104,  246;  104,  247. 

Prob.  Act,  sec.  143.    En.  AprU  22,  I860.    Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1861,  689. 
Reference:    Ante,  sees.  638-646. 

§  1509.  Liability  of  executor,  etc.,  for  costs.  When  a 
Judgment  is  recovered,  with  costs,  against  any  executor  or 
administrator,  he  shall  be  individually  liable  for  such  costs, 
but  they  must  be  allowed  him  in  his  administration  ac- 
counts, unless  it  appears  that  the  suit  or  proceeding  in 
which  the  costs  were  taxed  was  prosecuted  or  defended 
without  Just  cause.    En.  March  11,  1872. 

Cal.Rep.Cit.     88,  672;     89,  479;  108,  268;  126,  871;  128.  SST; 
128,  838. 

Prob.  Act,  sec.  144.  En.  AprU  22,  1860.  Rep.  1861.  489. 

En.  1861,  448. 

Cal.Rep.Cit.  46,  288. 

§  1610.  Claims  of  executor,  etp.,  against  estate.  If  the 
executor  or  administrator  is  a  creditor  of  the  decedent,  his 
claim  duly  authenticated  by  affidavit  must  be  presented 
for  allowance  or  rejection  to  a  Judge  of  the  superior  court, 
and  its  allowance  by  the  Judge  is  sufficient  evidence  of  Ita 
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correctness,  and  must  be  paid  as  other  claims  in  dae 

course  of  administration.    It  however,  the  judge  reject  the 

claim,  action  thereon  may  be  had  against  the  estate  by  the 

claimant,  and  summons  must  be  senred  upon  the  judge, 

who  may  appoint  an  attorney,  at  the  expense  of  the  estate, 

to  defend  the  action.   If  the  claimant  recover  no  judgment, 

he  must  pay  all  costs,  including  defendant's  reasonable 

attorney's  fees,  to  be  fixed  by  the  court.    Bn.  March  11, 

1872.    AmU  1820,  92. 

Cal.R«p.Cit.     62,677;     67,244;     78,626;     72,627;     92,486; 
121,  687;  121,  688;  125,  861. 

Prob.  Act,  see.  145.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1872,  52. 
Cal.Rep.Cit.  21,  81. 

Claim:    Ante,  sec  1493. 

1 1511.  Executor  neglecting  to  give  notice  to  creditors, 
to  be  removed.  If  an  executor  or  administrator  neglects, 
for  tvo  months  after  his  appointment,  to  give  notice  to 
creditors,  as  prescribed  by  this  chapter,  the  court  must 
revoke  his  letters,  and  appoint  some  other  person  in  his 
stead,  equally  or  the  next  in  order  entitled  to  the  appoint- 
ment.   En.  March  11,  1872. 

Cal.Rep.Clt.  127,  428. 

Prob.  Act,  sec.  146.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851.  448. 

§  1612.  Executor  to  return  statement  of  claims.  At  the 
same  time  at  which  he  is  required  to  return  his  inventory, 
the  executor  or  administrator  must  also  return  a  statement 
of  all  claims  against  the  estate  which  have  been  lyresented 
to  him,  if  so  required  by  the  court,  or  a  Judge  thereof,  and 
from  time  to  time  thereafter  he  must  present  a  statement 
of  claims  subsequently  presented  to  blm,  if  so  required  by 
the  court,  or  a  Judge  thereof.  In  all  such  statements  he 
must  designate  the  names  of  the  creditors,  the  nature  of 
each  claim,  when  it  became  due,  or  will  become  due,  and 
whether  it  was  allowed  or  rejected  by  him.  En.  March  11, 
1872.    Am'd.  1880,  92. 

Cal.Rn>.Clt  67,  640. 

Prob.  Act,  sec  147.  Bn.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  »,  686;  21.  82. 
Code  ClT.  Proc— 48. 
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S  1513.  Payment  of  Interest-bearing  daima.  If  there  be 
any  debt  of  the  decedent  bearing  interest,  whether  pre- 
sented or  not,  the  executor  or  administrator  may,  by  order 
of  the  court,  pay  the  amount  then  accumulated  and  unpaid, 
or  any  part  thereof,  at  any  time  when  there  are  sufflcient 
funds  properly  applicable  thereto,  whether  said  claim  be 
then  due  or  not;  and  Interest  shall  thereupon  cease  to 
accrue  upon  the  amount  so  paid.  This  section  does  not 
apply  to  existing  debts,  unless  the  creditor  consent  to 
accept  the  amount.    ESn.  Stats.  1873-4,  366. 

Cal.Rep.Cit.  106,  155;  120,  700. 

Payment  of  debts  of  estate,  generally:  Post,  sees.  1648 
et  seq. 

f  1514.  Proceedings  where  claimant  cannot  be  found. 
Whenever  any  claim  has  been  presented  to  an  executor  or 
administrator,  and  to  the  court,  and  has  been  allowed  and 
approved,  but  the  same  shall  not  have  been  paid,  and  the 
estate  is  in  all  other  respects  ready  to  be  closed,  if  it  be 
made  to  appear  to  the  satisfaction  of  the  court  or  judge,  by 
affidavit,  or  by  testimony  taken  in  open  court,  that  the 
same  cannot  be,  and  has  not  been,  paid  because  the  claim- 
ant cannot  be  found,  the  court  or  Judge  shall  make  an 
order  fixing  the  amount  of  said  claim,  with  interest,  if  any, 
and  directing  the  executor  or  administrator  to  deposit  the 
amount  with  the  county  treasurer  of  the  county  in  which 
the  estate  is  being  probated,  who  shall  give  a  receipt  for 
the  same,  and  who  shall  be  liable  upon  his  official  bond 
therefor.  Such  executor  or  administrator  shall  at  once 
make  the  deposit  in  accordance  with  such  order  of  court 
and  shall  forthwith  proceed  to  close  up  and  settle  such 
estate.  Upon  the  final  settlement  of  his  accounts,  the  re- 
ceipt of  such  treasurer  shall  be  received  as  a  proper 
voucher  for  the  payment  of  such  claim,  and  shall  have  the 
same  force  and  effect  as  if  executed  by  such  claimant. 
When  the  amount  so  deposited  is  not  claimed  within  five 
years  the  court  or  judge,  upon  such  showing  by  the  affidavit 
of  the  county  treasurer,  must  direct  the  same  to  be  de- 
posited in  the  state  treasury  for  the  benefit  of  such  claim- 
ant, or  his  legal  representative,  to  be  paid  to  him. 
whenever,  within  five  years  after  such  deposit,  proof  to  the 
satisfaction  of  the  state  controller  and  state  treasurer  la 
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produced  that  he  is  entitled  thereto.  When  so  claimed,  the 
evidence  and  the  Joint  order  of  the  controller  and  treasurer 
must  be  filed  by  the  treasurer  as  his  youcher,  and  the 
amount  of  the  claim  paid  to  the  claimant,  or  his  legal 
representative,  on  filing  the  proper  receipt.  If  no  one 
claims  the  amotmt,  as  herein  provided,  the  claim  devolves 
and  escheats  to  people  of  the  state  of  California  and  shall 
be  placed  by  the  state  treasurer  to  the  credit  of  the  school 
fund.  This  section  shall  be  applicable  to  any  and  all 
estates  now  pending  in  which  a  decree  of  final  discharge 
has  not  been  granted.  Bn.  Stats.  1903,  203. 
CalJlep.Clt.  65,  518. 


CHAPTER  VIL 

OF    SALES    AND    CONVEYANCES    OF    PROPBRTT    OF    DECED- 
ENTS. 

Article  I.     Sales  In  OeneraU  88  1516-1619. 

IL     Sales  of  Personal  Property,  fifi  1622-1626. 

III.  Summary  Sales  of  Mines  and  Mining  Interests,  H  1629- 

1633. 

IV.  Sales  of  Real  Estate,  Interests  Therein,  and  Confirmation 

Thereof,  89  1636-1676. 
Y.    Mortgages  and  Leases  of  Real  Estate^  89  1677-1679. 

ARTICLE]  L 

SALES    IN    GENERAL. 

f  1616.     Estate  chargeable  with  debts.     No  priority. 
9  1617.     No  sales  valid  except  by  order  of  superior  court. 
9  1618.     Petitions  for  orders  of  sale. 

i  1619.     But  one  petition,  order,  and  sale  must  be  had  when  It  Is 
possible  to  do  so. 

f  1516«  Estate  chargeable  with  debts.  No  priority.  All 
the  property  of  a  decedent  shall  be  chargeable  with  the 
payment  of  the  debts  of  the  deceased,  the  expenses  of  ad- 
ministration, and  the  allowance  to  the  family,  except  as 
otherwise  provided  in  this  code,  and  in  the  Civil  Code. 
And  the  said  property,  personal  and  real,  may  be  sold  as 
the  court  may  direct,  in  the  manner  prescribed  in  this 
chapter.  There  shall  be  no  priority  as  between  personal 
and  real  property  for  the  above  purposes.  Bn.  March  11, 
1872.     Am'd.  1873-4,  867. 

CalJlep.Cit.  67,  469 ;  67,  689 ;  120,  92 ;  131,  119 
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Prol).  Act,  sec.  116.  ESn.  April  22,  1850.  Rep.  1851,  489. 
BiL  1851,  448. 

Cal.Rep.Cit.  20,  813;  81,  616. 

All  property  chargeable  for  debts,  etc.:  Giy.  Code,  sec 
1358;  order  of  appropriation:  Civ.  Code,  sec.  1859;  and 
see  sees.  1560-1564,  post. 

Personal  and  real  property,  appropriated  without  dis- 
tinction:   Post,  sec.  1563. 

Sold  as  the  court  may  direct:    Post,  sec.  1517. 

A  contract  for  the  purchase  of  real  estate  may  be  sold: 
Post,  sees.  1565  et  seq. 

Sale,  executor,  etc.,  cannot  buy  at,  or  be  interested  In: 
Post,  sec.  1576. 

§  1517.    No  sales  valid  except  by  order  of  superior  court. 

No  sale  of  any  property  of  an  estate  of  a  decedent  is 

valid  unless  made  under  order  of  the  superior  court,  except 

as  otherwise  provided  in  this  chapter.    All  sales  must  be 

under  oath  reported  to  and  confirmed  by  the  court  bef6re 

the  title  to  the  property  sold  passes.    Bn.  March  U,  1872. 

Am'd.  1880,  92. 

Cal.Rep.Clt.  49.496;  60,  99;  63,  18;  104,  412;  114,  660; 
116,  83;  115,  206;  181,  164. 

Prob.  Act,  sec.  148.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.  Am'd.  1861,  639. 

Cal.Rep.Cit.  9,  127;  18,  803;  21,  29;  21,  44. 

Valid  sales,  where  property  is  mortgaged:  Post,  sec. 
1569. 

§  1518.  Petitions  for  orders  of  sale.  All  petitions  for 
orders  of  sale  must  be  in  writing,  setting  forth  the  facts 
showing  the  sale  to  be  necessary,  and,  upon  the  hearing, 
any  person  interested  in  the  estate  may  file  his  written 
objections,  which  must  be  heard  and  determined.  A 
failure  to  set  forth  the  facts  showing  the  sale  to  be  neces^ 
sary  will  not  invalidate  the  subsequent  proceedings,  if  the 
defect  be  supplied  by  the  proofs  at  the  hearing,  and  the 
general  facts  showing  the  necessity  be  stated  in  the  order 
directing  the  sale.    Bn.  March  11.  1872.    Am'd.  1873-4,  867. 

Prob.  Act,  sec.  149.  Bn.  April  22,  1860.  Rep.  1861*  489. 
Bn.  1851,  448. 

Cal.Rep.Cit.  9,  686. 
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1 1619.  But  on«  petition,  order,  and  sale  must  be  had 
when  It  Is  possible  to  do  so.  When  It  appears  to  the  court 
that  the  estate  is  insolvent,  or  that  it  will  require  a  sale 
of  all  the  property  of  the  estate  of  every  character,  to  pay 
the  family  allowance,  expenses  of  administration,  and 
debts,  there  need  be  but  one  petition  filed,  but  one  order 
of  sale  made,  and  but  one  sale  had,  except  in  the  case  of 
perishable  property,  which  may  be  sold  as  provided  in 
section  fifteen  hundred  and  twenty-two.  The  court,  when 
a  petition  for  the  sale  of  any  property  for  any  of  the  pur- 
poses herein  named  is  i^resented,  must  inquire  fully  into 
the  probable  amount  required  to  make  all  such  payments, 
and  if  there  be  no  more  estate  than  sufKcient  to  pay  the 
same,  may  require  but  one  proceeding  for  the  sale  of  the 
entire  estate.  In  such  case  the  petition  must  set  forth  sub- 
stantially the  facts  required  by  section  fifteen  hundred  and 
thirty-seven.  En.  March  11, 1872.  Am'd.  1873-4,  867;  1880,  92. 

Cal.Rep.Cit.  57,  459. 

Orders,  generally,  in  probate  matters:     Post,  sec.  1704. 
One  petition  for  realty,  sale  of  personalty  on:    Post,  sees. 
1536,  1639. 


ARTICLE   IL 

SALES  OF  PERSONAL  PROPBRTT. 

1522.  Perishable  and  depredating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 

1524.  Partnership  Interests  and  choses  in  action,  how  sold. 

9  1625.     Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 
8  1526.     Sale  of  personal  property. 

f  1522.  Perlshabfe  and  depreciating  property  to  be  sold. 
At  any  time  after  receiving  letters,  the  executor,  adminis- 
trator, or  special  administrator  may  apply  to  the  court  or 
judge  and  obtain  an  order  to  sell  perishable  and  other 
personal  property  likely  to  depreciate  in  value,  or  which 
will  incur  loss  or  expense  by  being  kept,  and  so  much 
other  personal  property  as  may  be  necessary  to  pay  the 
allowance  made  to  the  family  of  the  decedent.  The  order 
for  the  sale  may  be  made  without  notice;  but  the  executor, 
administrator,  or  special  administrator  is  responsible  for 
the  property,  unless,  after  making  a  sworn  return  and  on  a 
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proper  showing,  the  court  shall  approve  the  sale.     Eb. 
March  11,  1872. 

Cal.Rep.Cit.  57,  459;  106,  488;  129,  89. 

Prob.  Act,  sec.  150.    En.  April  22,  1860.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1860,  175;  1861,  639. 
Cal.Rep.Clt.  9,  636;  21,  82. 

Petition:    Ante,  sec.  1518. 

Order  for  the  sale:  Post,  sec.  1625. 

$  1523.  Order  to  sell  personal  property.  If  claims  against 
the  estate  have  been  allowed,  and  a  sale  of  property  is 
necessary  for  their  payment,  or  for  the  expenses  of  adminis- 
tration, or  for  the  pasnnent  of  legacies,  the  executor  or 
administrator  may  apply  for  an  order  to  sell  so  much  of 
the  personal  property  as  may  be  necessary  therefor.  Upon 
filing  his  petition,  notice  of  at  least  five  days  must  be  given 
of  the  hearing  of  the  application,  either  by  posting  notices 
or  by  advertising.  He  may  also  make  a  similar  applica- 
tion from  time  to  time,  so  long  as  any  personal  property 
remains  in  his  hands,  and  sale  thereof  is  necessary.  If  it 
appear  for  the  best  interests  of  the  estate,  he  may,  at  any 
time  after  filing  the  inventory,  in  like  manner,  and  after 
giving  like  notice,  apply  for  and  obtain  an  order  to  sell  the 
whole  of  the  personal  property  belonging  to  the  estate, 
whether  necessary  to  pay  debts  or  not  Bn.  March  11, 1872. 
Am'd.  1873-4,  368;  1880,  93. 

Cal.Rep.Cit.  57,  459. 

Notice  by  advertising:    Post,  sec.  1705. 

$  1524.  Partnership  Interests  and  choses  In  action,  how 
sold.  Partnership  interests  or  interests  belonging  to  any 
estate  by  virtue  of  any  partnership  formerly  existing,  in* 
terest  in  personal  property  pledged,  and  choses  in  action, 
may  be  sold  in  the  same  manner  as  other  personal  prop- 
erty, when  it  appears  to  be  for  the  best  interest  of  the 
estate.  Before  confirming  the  sale  of  any  partnership  in- 
terest, whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  Inquire  into 
the  condition  of  the  partnership  aftairs,  and  must  examine 
the  surviving  partner,  if  in  the  county  and  able  to  be  pres- 
ent in  court    En.  March  11, 1872. 

Cal.Rep.CIt.  104,  412;  114,  661;  131,  164. 

Partnership  interest:    Post,  sec.  1586. 
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§  1526.  Order  of  sale,  what  to  direct  and  what  to  be 
first  sold.  If  it  appear  that  a  sale  Is  necessaxy  for  the  pay- 
ment of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to 
pay  the  debts  or  family  allowance,  the  cour^  or  Judge  must 
order  it  to  be  made.  In  making  orders  and  sales  for  the 
payment  of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  the  family 
of  the  decedent,  or  are  not  specially  bequeathed,  must  be 
first  sold,  and  the  court  or  Judge  must  so  direct.  En.  March 
11,  1872.    Am'd.  1873-4,  868. 

CalJlep.Cit.  57,  469. 

Prob.  Act,  sec.  151.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1860,  175;  1861,  630. 
CaI.Rep.Clt.  48,  183. 

§  1526.  8ale  of  personal  property.  The  sale  of  i>ersonal 
property  must  be  made  at  public  auction  for  such  money 
or  currency  as  the  court  may  direct,  and  after  public 
notice  glren  for  at  least  ten  days  by  notices  posted  in  three 
public  places  in  the  cotmty,  or  by  publication  in  a  news- 
paper, or  both,  containing  the  time  and  place  of  sale,  and 
a  brief  description  of  the  property  to  be  sold,  unless  for 
good  reason  shown  the  court,  or  a  Judge  thereof,  orders  a 
private  sale  or  a  shorter  notice.  Public  sales  of  such  prop- 
erty must  be  made  at  the  court-house  door,  or  at  the  resi- 
dence of  the  decedent,  or  at  some  other  public  place;  but 
no  sale  shall  be  made  of  any  personal  property  which  is  not 
present  at  the  time  of  sale,  unless  the  court  otherwise 
order.    En.  March  11,  1872.    Am'd.  1873-4,  860;  1880,  93. 

Prob.  Act,  sec.  152.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1855,  299;  1861,  640. 

Prob.  Act,  sec.  158.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  640. 
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ARTICLE    IIL 

SUMMARY    SALES    OF    MINES    AND    MINING    INTBREST8. 

1629.  Mines  may  be  sold,  bow. 

1530.  Petition  for  sale,  who  may  file  and  what  to  contain. 

1631.  Order  to  show  cause,  bow  made  and  on  wbat  notice. 

9  1532.  Order  of  sale,  when  and  how  made. 

8  1633.  Further  proceedings  to  conform  to  articles  two  and  four. 

f  1529.  Mines  may  be  sold,  how.  When  it  appears  from 
the  inyentory  of  the  estate  of  any  decedent  that  his  estate 
consists  in  whole  or  in  part  of  mines,  or  interests  in  mines, 
such  mines  or  interests  may  be  sold  under  the  order  of  the 
court  having  jurisdiction  of  the  estate,  as  hereinafter  pro- 
vided.   En.  March  11,  1872.    Am'd.  1880,  93. 

CalJtep.Clt.  88,  849;  112,  178;  116,  681. 

§  1630.  Petition  for  sale,  who  may  file  and  what  to  con« 
tain.  The  executor  or  administrator,  or  any  heir  at  law, 
or  creditor  of  the  estate,  or  any  partner  or  member  of  any 
mining  company,  in  which  interests  or  shares  are  held  or 
owned  by  the  estate,  may  file  in  the  court  a  petition,  in 
writing,  setting  forth  the  general  facts  of  the  estate  being 
then  in  due  course  of  administration,  and  particularly  de- 
scribing the  mine,  interest,  or  shares  which  it  is  desired  to 
sell,  and  particularly  the  condition  and  situation  of  the 
mines  or  mining  interests,  or  of  the  mining  company  in 
which  such  interests  or  shares  are  held,  and  the, grounds 
upon  which  the  sale  is  asked  to  be  made.  Bn.  March  11, 
1872.    Am'd.  1880,  93. 

Cal.Rep.Clt.  66.  314;  83.  849;  138,  802. 

Petition  for  sale,  generally:    Ante,  sec.  1618. 

f  1631.  Order  to  show  cause,  how  made  and  on  what 
notice.  Upon  the  presentation  of  such  {petition,  the  court, 
or  a  judge  thereof,  must  make  an  order  directing  all  per- 
sons interested  to  appear  before  such  court,  at  a  time  and 
place  specified,  not  less  than  four  or  more  than  ten  weeks 
from  the  time  of  making  such  order,  to  show  cause  why  an 
order  should  not  be  granted  to  the  executor  or  adminis- 
trator to  sell  such  mine,  mining  interests,  shares,  or  stocks, 
as  are  set  forth  in  the  petition  and  belonging  to  the  estate. 
A  copy  of  the  order  to  show  cause  must  be  i>ersonally 
served  on  all  persons  Interested  in  the  estate,  at  least  ten 
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days  before  the  time  appointed  for  hearing  the  petition,  or 
published  at  least  four  successlye  weeks  In  such  newspaper 
as  such  court  or  judge  shall  specify.  If  all  persons  Inter- 
ested in  the  estate  signify  in  writing  their  assent  to  such 
sale,  the  notice  may  be  dispensed  with.  Bn.  March  11. 1872. 
Am'd.  1880.  94. 

Publication  of  notice:    Post,  sec.  1705. 

f  1532.  Order  of  sale,  when  and  how  made.  If,  upon 
hearing  the  petition,  it  appears  to  the  satisfaction  of  the 
court  that  it  is  to  the  interest  of  the  estate  that  such  mining 
property  or  interests  61  the  estate  should  be  sold,  or  that 
an  immediate  sale  is  necessary  in  order  to  secure  the  just 
rights  or  interests  of  the  mining  partners,  or  tenants  in 
common,  such  court  must  make  an  order  authorizing  the 
executor  or  administrator  to  sell  such  mining  interests, 
mines,  or  shares,  as  hereinafter  proyided.  En.  March  11, 
1872.    Am'd.  1880,  94. 

f  1533.  Further  proceedings  to  Gonform  to  articles  two 
and  four.  After  the  order  of  sale  is  made,  all  further  pro- 
ceedings for  the  sale  of  such  mining  property,  and  for  the 
notice,  report,  and  confirmation  thereof,  must  be  in  con- 
formity with  the  provisions  of  article  four  of  this  chapter. 
Bn.  March  11,  1872. 

C«l.R«p.Cit.  83,  849;  112,  178  ^ 
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ARTICLE   IV. 

THE    SALE    OF    REAL    ESTATE.    INTERESTS    THEREIN,    AND 

CONFIRMATION    THEREOF. 


1586. 

1637. 

1538. 

1589. 
9  1640. 
9  1541. 
i  1542. 
i  1543. 
§  1544. 

9  1546. 

9  1546. 
9  1547. 
9  1648. 
9  1549. 

9  1550. 
9  1551. 
9  1552. 

9  1553. 

1564. 

1565. 

1556. 
9  1557. 
9  1568. 

1559. 

1560. 

1561. 
9  1562. 
9  1563. 
9  1564. 
9  1565. 

1566. 

1567. 

1568. 
9  1569. 

9  1670. 


1571. 
1572, 
1578. 

9  1574. 

9  1576. 

9  1576. 


When  executor  or  administrator  may  sell  property. 

Verified  petition  for  sale,  wbat  to  contain. 

Order  to  persons  Interested  to  appear. 

Copy  to  be  seryed,  assent  given,  or  publication  made. 

Hearing  after  proof  of  service.     Presentation  of  claims. 

Administrator,  executor,   and  witnesses  may  be  examined. 

To  sell  real  estate  or  any  part.  when. 

Order  of  sale,  when  to  be  made. 

What  the  order  of  sale  must  contain.     May  be  at  public 

or  private  sale. 
Interested  j>ersons  may  apply  for  order  of  sale.     Form  of 

petition. 
To  deliver  copy  of  order  to  executor.     (Repealed.) 
Notice  of  sale. 
Time  and  place. 
Private  sale  of  real  estate,  how  made,  and  nottcs.     BldSk 

when  and  how  received. 
Ninety  per  cent  of  appraised  value  must  be  offered. 
Purchase  money  on  sale  on  credit,  how  secured. 
Return   of  proceedings   and  hearing.     Setting   aslda   sale. 

Resale. 
May  file  objections,  when  and  who. 

When  order  of  confirmation  Is  to  be  made  and  when  aoC 
Conveyances. 

Order  of  confirmation,  what  to  state. 
Sale  may  be  postponed. 
Notice  of  postponement. 

Sale  of  real  estate  to  pay  legacies.     (Repealed.) 
Where  payment  of  debts,  et&,  provided  for  by  wUL 
Sale  without  order. 
Where  provision  by  will  Insufflclent. 
Estate  subject  to  debts,  etc. 
Contribution  among  legatees. 
Contract  for  purchase  of  lands  may  be  sold,  how. 
Conditions  of  sale. 
Purchaser  to  give  bond. 
Executor  to  assign  contract. 
Sales  by  executors  or  administrators  of  lands  uider  mort' 

gage  or  lien. 
The   holder   of  the   mortgage   or   Hen   may  purchase   the 

lands.     His  receipt  to  the  amount  of  his  claim  a  valid 

payment. 
Administrator  and  executor  liable  for  misconduct  In  sale. 
Fraudulent  sales. 

Limitation  of  actions  for  vacating  sale,  etc. 
To  what  cases  preceding  section  not  to  apply. 
Account  of  sale  to  be  returned. 
Executor,  etc.,  not  to  be  purchaser. 


9  1536.  When  executor  or  administrator  may  sell  prop- 
erty. When  a  sale  of  property  of  the  estate  Is  necessary  to 
pay  the  allowance  of  the  family,  or  the  debts  outstanding 
against  the  decedent,  or  the  debts,  expenses,  or  charges 
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of  adsUnlstratlon  or  legacies;  or  when  It  appears  to  tlie 
satisfaction  of  the  court  that  It  Is  for  the  advantage,  bene- 
fit, and  best  Interests  of  the  estate,  and  those  Interested 
therein  that  the  real  estate,  or  some  part  thereof,  be  sold, 
the  executor  or  administrator  may  sell  any  real  as  well  as 
I>ersonal  property  of  the  estate  upon  the  order  of  the  court; 
and  an  application  for  the  sale  of  real  property  may  also 
embrace  the  sale  of  personal  property.  En.  March  11, 
1872.    Am'd.  1873-4,  869;  1880,  94;  1893,  212. 

CalJtep.Clt.     67,  469 ;     88,  849  ;     87,  482 ;     88,  684 ;     88,  688 ; 
112,  178;  120,     82;  129,    87;  181,  670. 

Prob.  Act,  sec.  154.    En.  April  22,  1850.    Rep.  1851,  489. 

Bn.  1851,  448.    Am'd.  1861,  640. 

Cal.Rep.Cit.     13,676;     16,600;     20,124;     20,818;     22,276; 
86,690;     48,193;     60,406;     66.582. 

Sale  of  realty,  authorized:  Ante,  sec.  1516;  interest  un- 
der contracts  may  be  included:  Post,  sec.  1565;  additional 
bond  on:    Ante,  sec.  1389. 

f  1537.  Verified  petition  for  saie,  what  to  contain.  To 
obtain  such  order  for  the  sale  of  real  property,  he  must 
present  a  verified  petition  to  the  superior  court,  or  a  judge 
thereof,  setting  forth  the  amount  of  the  personal  estate 
that  has  come  to  his  hands,  and  how  much  thereof,  if  any, 
remains  undisposed  of;  the  debts  outstanding  against  the 
decedent,  as  far  as  can  be  ascertained  or  estimated;  the 
amount  due  upon  the  family  allowance  or  that  will  be  due 
after  the  same  has  been  in  force  for  one  year;  the  debta, 
ozpenses,  and  charges  of  administration  already  accrued, 
and  an  estimate  of  what  will  or  may  accrue  during  the  ad- 
ministration; a  general  description  of  all  the  real  property 
of  which  the  decedent  died  seised,  or  in  which  he  had  any 
interest,  or  in  which  the  estate  has  acquired  any  interest, 
and  the  condition  and  value  thereof,  and  whether  the  same 
be  comn^unity  or  separate  property;  the  names  of  the 
legatees  and  devisees,  if  any,  and  the  heirs  of  the  de- 
ceased, so  far  as  known  to  the  petitioner;  and  if  said  order 
for  sale  of  real  estate  Is  petitioned  for  on  the  ground  that 
it  is  for  the  advantage,  benefit,  and  best  interests  of  the 
estate  and  those  interested  therein  that  a  sale  be  made,  the 
petition,  in  addition  to  the  foregoing  facts,  must  set  forth 
in  what  way  an  advantage  or  benefit  would  accrue  to  the 
estate  and  those  Interested  therein  by  such  sale.    If  any  of 
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the  matters  herein  enumerated  cannot  be  ascertained,  it 
must  be  so  stated  in  the  petition;  but  a  ftdlure  to  set  forth 
facts  hereinbefore  enumerated  will  not  invalidate  the 
subsequent  proceedings  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing  and  the  general  facts  showing  that 
such  sale  is  necessary  or  that  such  sale  is  tor  the  adTan- 
tage,  benefit,  and  best  interests  of  the  estate  and  those 
interested  therein  be  stated  in  the  decree.  Bn.  March  U, 
1872.    Am'd.  1873-4.  870;  1880,  94;  1898,  212. 


Cal.Rep.Cit 

.  61,566;  66,814: 

;  66,  816; 

;  63,  17;  68.  18; 

63.  347 , 

;  66,  889 ;  78.  699 ' 

;  78.  600 ; 

;  82,176;  82.649: 

83,  346 : 

83.  349;  83.  351; 

,  83,  356: 

,  83.  366;  85.  162; 

96,  667 ; 

;  108.  339;  112.  178; 

-  112,  180 ; 

,   112,  268;  120,  424; 

120.  426 ; 

,  120,  611 ;  126,  267 ; 

;  126,  397 ; 

;  127,  468;  181.  118; 

131p  670 ; 

,  137.  186 ;  137,  186  i 

,  137,  187 ; 

,  137.  188:  187.  189. 

Prob.  Act,  sec.  165.    En.  April  22,  1860.    Rep;  1851,  489. 

Bn.  1851,  448.    Am'd.  1861,  640. 

Cal.Rep.Cit.     18,676;     16,500;     19,410;     20.124;     20.318; 
20,314;     33,665;     36,690;     36.691;     50.406;     64.197. 

Petition:  Sec.  1518.  If  executor  omits  to  apply,  any 
other  person  may:  Sec.  1545;  stating  facts  in  order:  Post, 
sec.  1704. 

Return  of  sale:    Ante,  sec.  1517. 

Summary  sale  of  mine:    Ante,  sees.  1529  et  seq. 

f  1638.  Order  to  persons  interested  to  appear.  If  it  ap- 
j>ears  to  the  court  or  judge,  from  such  petition,  that  It  is 
necessary,  or  that  it  would  be  for  the  advantage,  benefit, 
and  best  interests  of  the  estate  and  those  interested  there- 
in, to  sell  the  whole  or  some  portion  of  the  real  estate  for 
the  purposes  and  reasons  mentioned  in  the  preceding  sec- 
tion or  any  of  them,  such  petition  must  be  filed,  and  an 
order  thereupon  made  directing  all  persons  interested  in 
the  estate  to  appear  before  the  court,  at  a  time  and  place 
specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  to  the  executor  or  administrator  for 
the  sale  of  such  estate.  En.  March  11,  1872.  Am'd.  1898» 
218. 

Cal.Rep.Cit.  122,  41;  122,  49;  126.  267;  126,  897. 

Prob.  Act,  sec.  156.  En.  April  22,  1860.  Rep.  1861,  489. 

Bn.  1851,  448.  Am'd.  1861,  641. 

Cal.Rep.Cit.  13.676;  16,600;  16,602;  16  608;  20,124; 
20.813;  86,690. 
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§  1639.  Copy  to  be  served,  assent  given,  or  publication 
made.  A  copy  of  the  order  to  show  cause  must  be  per- 
sonally served  on  all  persons  interested  in  the  estate,  any 
general  guardian  of  a  minor  so  interested,  and  any  legatee, 
or  devisee,  or  heir  of  the  decedent,  provided  they  are  resi- 
dents of  the  county,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  be  published  four 
successive  weeks  in  such  newspaper  in  the  county  as  the 
court  or  Judge  shall  direct.  If  all  persons  interested  in  the 
estate  join  in  the  petition  for  the  sale,  or  signify  in  writing 
their  assent  thereto,  the  notice  may  be  dispensed  with, 
and  the  hearing  may  be  had  at  any  time.  En.  March  11, 
1872.    Am'd.  1873-4,  870. 

Cal.Rep.Cit.  84,  446;  100,  402;  122,  41;  122.  49;  126,  257. 

Prob.  Act,  sec.  167.  En.  April  22,  1850.  Rep.  1851,  489. 
Ehi.  1851,  448.  Am'd.  1861,  641. 

CalJtep.Clt.  20.  124;  88,  64. 

Prob.  Act,  sec.  159.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448.  Am'd.  1861,  641. 

Cal.Rep.Clt.  16,  603 ;  83,  62 ;  48,  647 ;  64,  197 ;  97,  866. 

Notice,  personal  service  of:  See  ante,  sec.  1011;  post, 
sees.  1707-1709,  1710;  publication  of:    Post,  sec.  1705. 

Guardian  when  infant  a  party:  Ante,  sees.  372,  373; 
post,  sees.  1722, 1769. 

■ 

1 1540.  Hearing  after  proof  of  service.  Presentation  of 
claims.  The  court,  at  the  time  and  place  appointed  in 
such  order,  or  at  such  other  time  to  which  the  hearing 
may  be  postponed,  upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  order,  by  aflSdavit  or 
otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  filed,  must  proceed  to  hear  the 
petition,  and  hear  and  examine  the  allegations  and 
proofs  of  the  petitioners,  and  of  all  persons  interested  in 
the  estate  who  may  oppose  the  application.  All  claims 
against  the  decedent  not  before  presented,  if  the  period  of 
presentation  has  not  elapsed,  may  be  presented  and  passed 
upon  at  the  hearing.    En.  March  11,  1872.    Am'd.  1880,  95. 

Cal.Rep.Cit.  62,  416;  84.  446. 

Prob.  Act,  sec.  158.    En.  April  22,  1850.    Rep.  1851,  489. 
S3n.  1851,  448.    Am'd.  1861,  641. 
CalJlep.Cit  20,  124. 
Code  Civ.  Proc.~49. 
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1 1541.  Administrator,  executor,  and  witnesses  may  be 
examined.  The  executor,  administrator,  and  witnesses  may 
be  examined  on  oath  by  either  party,  and  process  to  comp^ 
them  to  attend  and  testify  may  be  issued  by  the  court  or 
judge,  in  the  same  manner  and  with  like  effect  as  in  other 
cases.    En.  March  11, 1872.    Am'd.  1880,  95. 

Prob.  Act,  sec.  160.    En.  April  22,  1850.     Rep.  1851.  489. 
En.  1851,  448. 
Procuring  attendance,  etc.:    Post,  sees.  1985  et  seq. 

fi  1542.  To  sell  real  estate  or  any  part,  when.  If  it  ap- 
pears to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  it  is  necessary,  or  that  it  is  for  the  advantage,  benefit, 
and  best  Interests  of  the  estate  and  those  interested  there- 
in, to  sell  a  part  of  the  real  estate,  and  that  by  a  sale 
thereof  the  residue  of  the  estate,  real  and  personal,  or 
some  specific  part  thereof,  would  be  greatly  injured  or 
diminished  in  value,  or  subjected  to  expense,  or  rendered 
unprofitable,  or  that  after  any  such  sale  the  residue  would 
be  so  small  in  quantity  or  value,  or  would  be  of  such  a 
character  with  reference  to  its  future  disposition  among 
their  heirs  or  devisees,  as  clearly  to  render  it  for  the  best 
interests  of  all  concerned  that  the  same  should  be  sold,  the 
court  may  authorize  the  sale  of  the  whole  estate  or  any 
part  thereof,  as  in  ther  judgment  of  the  court  is  necessary, 
or  for  the  advantage,  benefit,  and  best  Interests  of  the 
estate  and  those  Interested  therein.  En.  March  11,  1872. 
Am'd.  1893,  213. 

Cal.Rep.Clt.  57,  469;  126,  397;  138.  201. 

Prob.  Act,  sec.  161.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  642;  1866,  766. 

S  1543.  Order  of  sale,  when  to  be  made.  If  it  appears  to 
the  satisfaction  of  the  court,  after  a  full  hearing  upon  the 
petition  and  an  examination  of  the  proofs  and  allegations 
of  the  parties  interested,  that  a  sale  of  the  whole  or  some 
portion  of  the  real  estate  is  necessary  for  any  of  the  causes 
mentioned  in  this  article,  or  that  a  sale  of  the  whole  or 
some  portion  of  the  real  estate  is  for  the  advantage,  benefit, 
and  best  Interests  of  the  estate  and  those  interested  there- 
in, or  if  such  sale  be  assented  to  by  all  the  persons  inter* 
ested,  an  order  must  be  made  to  sell  the  whole,  or  so 
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much  and  sach  parts  of  the  real  estate  described  in  the 
petition  as  the  court  shall  judge  necessary,  or  for  the 
advantage,  benefit,  and  best  interests  of  the  estate  and 
those  interested  therein.  En.  March  11, 1872.  Am'd.  1893, 
218. 

CalJtep.Clt  67,  428;  84,  446;  126»  887;  182,  48. 

Prob.  Act,  sec.  162.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448.    Am'd.  1861,  642. 

CBl.Rep.Clt.  20,  124;  86,  690. 

Order,  need  not  recite  facts:    Post,  sec.  1704. 
Personal  estate:    See,  as  to  ordering  a  sale  of  personalty 
on  application  for  sale  of  realty:   Post,  sec.  1639. 

1 1544.  What  the  order  of  sale  must  contain.  May  be  at 
public  or  private  sale.  The  order  of  sale  must  describe  the 
lands  to  be  sold  and  the  terms  of  sale,  which  may  be  for 
cash,  or  on  a  credit  not  exceeding  one  year,  payable  in 
gross  or  in  installments,  and  in  such  kind  of  money,  with 
interest,  as  the  court  may  direct.  The  land  may  be  sold  in 
one  parcel  or  in  subdivisions,  as  the  executor  or  adminis- 
trator shall  Judge  most  beneficial  to  the  estate,  unless  the 
court  otherwise  specially  directs.  If  it  appears  that  any 
murt  of  such  real  estate  has  been  devised,  and  not  charged 
in  such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.  BSvery  such  sale  must  be  ordered  to  be  made  at 
public  auction,  unless,  in  the  opinion  of  the  court,  it  would 
benefit  the  estate  to  sell  the  whole  or  some  part  of  such 
real  estate  at  private  sale;  the  court  may,  if  the  same  is 
asked  for  in  the  petition,  order  or  direct  such  real  estate, 
or  any  part  thereof,  to  be  sold  at  either  public  or  private 
sale,  as  the  executor  or  administrator  shall  Judge  to  be 
most  beneficial  for  the  estate.  If  the  executor  or  adminis- 
trator neglects  or  refuses  to  make  a  sale  under  the  order, 
and  as  directed  therein,  he  may  be  compelled  to  sell,  by 
order  of  the  court,  made  on  motion,  after  due  notice,  by 
any  party  interested.    En.  March  11,  1872. 

Cal.Rep.Cit     66.  209;     67,  469;     66,  132;     76,  260;  120,  425; 
126.  397;  127,  277. 

Prob.  Act,  sec.  163.    En.  April  22,  1850.    Rep.  1851,  489. 

En.  1851,  448.    Am'd.  1861,  642. 

Cal.Rep.GSt.  20.  124;  31,  606;  81,  616;  81,  618. 

Contents  of  order:    Post,  sec.  1704. 
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$  1545.  Interested  persons  may  apply  for  order  of  sale. 
Form  of  petition.  If  tlie  executor  or  administrator  neglects 
or  refuses  to  apply  for  an  order  of  sale  when  it  is  necessary, 
or  when  it  Is  for  the  advantage,  benefit  and  best  interests  of 
the  estate  and  those  interested  therein  that  the  real  estate 
or  some  portion  thereof  be  sold,  any  person  interested  may 
make  application  therefor  ^n  the  same  manner  as  the  exec- 
utor or  administrator^  and  notice  thereof  must  be  given  to 
the  executor  or  administrator  before  the  hearing.  The  peti- 
tion of  such  applicant  must  contain  as  many  of  the  matters 
set  forth  in  section  one  thousand  five  hundred  and  thirty- 
seven  as  he  can  ascertain,  and  the  decree  of  sale  must  fix 
the  period  of  time  within  which  the  executor  or  adminis- 
trator must  make  the  sale.  En.  March  11,  1872.  AmU 
1893,  214. 

Cal.Rep.Cit.  87,  482. 

Prob.  Act,  sec.  164.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  642. 
Cal.Rep.Cit.  55,  682. 

§  1646.  To  deliver  copy  of  order  to  executor.  En.  March 
11,  1872.     Rep.  1873-4,  371. 

Prob.  Act.  sec.  165.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1861,  643. 

§  1547.  Notice  of  sale.  When  a  sale  is  ordered,  and  Is  to 
be  made  at  public  auction,  notice  of  the  time  and  place  of 
sale  must  be  posted  in  three  of  the  most  public  places  in 
the  county  In  which  the  land  is  situated,  and  published  in  a 
newspaper,  if  there  be  one  printed  in  the  same  county,  but 
if  none,  then  in  such  paper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale.  The  lands 
and  tenements  to  be  sold  must  be  described  with  common 
certainty  in  the  notice.    En.  March  11,  1872. 

Cal.Rep.Cit.  73,  558;  84,  446. 

Prob.  Act,  sec.  166.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1866,  766. 

ft  1548.  Time  and  place.  Sales  at  public  auction  must  be 
made  in  the  county  where  the  land  is  situated;  but  when 
the  land  is  situated  in  two  or  more  counties  is  may  be  sold 
in  either.    The  sale  must  be  made  between  the  hours  of 
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nine  o'clock  in  the  morning  and  the  Betting  of  the  sun  oA 
the  same  day,  and  must  be  made  on  the  day  named  In  the 
notice  of  sale,  unless  the  same  Is  postponed.  En.  March 
11,  1872. 

Prob.  Act,  sec.  167.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  643;  1864,  370;  1866,  766. 

Postponement  of  sale:   Post,  sees.  1557, 1558. 

§  1549.  Private  sale  of  real  estate,  how  made,  and 
notice.  Bids,  v  len  and  how  received.  When  a  sale  of  real 
estate  is  ordered  to  be  made  at  private  sale,  notice  of  the 
same  must  be  posted  up  in  three  of  the  most  public  places 
in  the  county  in  which  the  land  is  situated,  and  published 
in  a  newspaper,  if  there  be  one  printed  in  the  same  county. 
If  none,  then  in  such  paper  as  the  court  or  a  judge  thereof 
may  direct,  for  two  weeks  successively  next  before  the  day 
on  or  after  which  the  sale  is  to  be  made,  in  which  the  lands 
and  tenements  to  be  sold  must  be  described  with  common 
certainty.  The  notice  must  state  a  dAy  on  or  after  which 
the  sale  will  be  made,  and  a  place  where  offers  or  bids  will 
be  received.  The  day  last  referred  to  must  be  at  least 
fifteen  days  from  the  first  publication  of  notice;  and  the 
sale  must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  in  the  office  of  the  clerk  of  the 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.  If  It  be  shown  that  it  will  be  for  the 
best  interest  of  the  estate,  the  court  or  Judge  may,  by  an 
order,  shorten  the  time  of  notice,  which  shall  not,  however, 
be  less  than  one  week,  and  may  provide  that  the  sale 
may  be  made  on  or  after  a  day  less  than  fifteen,  but  not  less 
than  eight  days  from  the  first  publication  of  the  notice,  in 
which  case  the  notice  of  sale,  and  the  sale,  may  be  made  to 
correspond  with  such  order.  En.  March  11,  1872.  Am'd. 
1880,  95. 

Cal.Rep.Cit  76.  260;  84.  446;  112.  666;  121.  524;  121.  628. 

f  1550.  Ninety  per  cent  of  appraised  value  must  be 
offered.  No  sale  of  real  estate  at  private  sale  shall  be  con- 
firmed by  the  court,  unless  the  sum  offered  is  at  least 
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ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.    If  it  has  not  been  so  appraised,  or  if 
j  the  court  is  satisfied  that  the  appraisement  is  too  hlgb.  or 

I  too  low,  appraisers  must  be  appointed,  and  they  must  make 

an  appraisement  thereof  in  the  same  manner  as  in  case  of 
i  an  original  appraisement  of  an  estate.    This  may  be  done 

!  at  any  time  before  the  sale  or  the  confirmation  tl&ereaf. 

En.  March  11, 1872. 

Cal.Rep.Cit.  88,  367;  88,  868. 

S  1551.  Purchase  money  on  sale  on  credit,  how  secured. 
The  executor  or  administrator  must,  when  the  sale  is  made 
upon  a  credit,  take  the  notes  of  the  purchaser  for  the  pur- 
chase-money, with  a  mortgage  on  the  property  to  secure 
their  payment.    E^n.  March  11,  1872. 

Prob.  Act,  sec.  168.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

S  1552.  Return  of  proceedings  and  hearing.  Setting  aside 
sale.  Resale.  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  proceed- 
ings to  the  court,  which  must  be  filed  in  the  office  of  the 
clerk  at  any  time  subsequent  to  the  sale.  A  hearing  upon 
the  return  of  the  proceedings  may  be  asked  for  in  the  re- 
turn or  by  petition  subsequently,  and  thereupon  the  clerk 
must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least 
ten  days  must  be  given  by  the  clerk  by  notices  posted  In 
three  public  places  in  the  county  or  by  publication  In  a 
newspaper,  and  must  briefly  indicate  the  land  sold,  the  sum 
for  which  it  was  sold,  and  must  refer  to  the  return  for 
further  particulars.  Upon  the  hearing,  the  court  must 
examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appears  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent  exclusive  of  a  new 
sale  may  be  obtained,  the  court  may  vacate  the  sale  and 
direct  another  to  be  had,  of  which  notice  must  be  givoi, 
and  the  sale  in  all  respects  conducted  as  if  no  previous  sale 
had  taken  place.  If  an  offer  of  ten  per  cent  more  in  amount 
than  that  named  in  the  return  be  made  to  the  court,  in 
writing,  by  a  responsible  person,  it  Is  in  the  discretion  of 
the  court  to  accept  such  offer  and  confirm  the  sale  to  such 
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iperson,  or  to  order  a  new  sale.    Bn.  March  11, 1872.  Am'd. 

1880,  96;  1891,  427. 

Gal.Rep.Clt.     49,  496 ;     49.  496 ;     60,    99 ;  116.  206 ;  116.  206  ; 
116.  409;  126.  433;  127.  644;  188.  197. 

Prob.  Act.  sec.  169.    En.  April  22,  1850.    Rep.  1851,  489. 
rn.  1851,  448.    Am'd.  1861,  643;  1864,  370. 
CalJtep.Clt.  20,  125;  48.  886. 

Sales  under  will:  Post,  sec.  1661. 

Notice  of  petition  for  confirmation  of  sale,  description  of 
rroperty  by  reference  in:  Post,  sec.  1712. 

Attorney,  court  may  appoint,  to  represent  party: 
\'ost,  sec.  1718. 

S  1553.  May  file  objectlcnty  when  and  who.  When  return 
of  the  sale  is  made  and  filed,  any  person  interested  in  the 
<sstate  may  file  written  objections  to  the  confirmation  there- 
of, and  may  be  heard  thereon,  when  the  return  is  heard  by 
\the  court  or  Judge,  and  may  produce  witnesses  in  support  of 
his  objections.    En.  March  11,  1872. 

Cal.Rep.Oit.  98.  606. 

Prob.  Act.  sec.  170.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851.  448.    Am'd.  1861,  644. 
Cal.Rep.Cit.  9.  128. 

§  1554.  When  order  of  confirmation  Is  to  be  made  and 
when  not.  If  it  appears  to  the  court  that  the  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sum 
bid  was  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum,  as  above  specified,  cannot 
be  obtained,  or  if  the  increased  bid  mentioned  in  section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by  the 
court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  conveyances  to  be  executed.  The  sale,  from 
that  time,  is  confirmed  and  valid,  and  a  certified  copy  of 
the  order  confirming  it  and  directing  conveyances  to  be 
executed,  must  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  land  sold  is  situated.  If.  after 
the  confirmation,  the  purchaser  neglects  or  refuses  to 
comply  with  the  terms  of  sale,  the  court  may.  on  motion 
of  the  executor  or  administrator,  and  after  notice  to  the 
purchaser,  order  a  resale  to  be  made  of  the  property.  If 
the  amount  realized  on  such  resale  does  not  cover  the 
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bid  and  the  ext>ens6s  of  the  previotui  sale,  such  iMirchaser  U 
liable  for  the  deficiency  to  the  estate.    Esl  March  11,  1872. 

i  Cal.Rep.Clt.  88.  613;  102.  676;  116.  206;  126.  433. 

Prob.  Act,  sec.  171.  En.  April  22.  1850.  Rep.  1851,  489. 
I        En.  1851,  448.  Am'd.  1866,  20;  1861,  644. 

OaI.Rep.Clt.  9.  128;  9.  197;  19.  410;  20.  125;  49.  85. 

Proof  of  notice  before  sale  and  recital  In:  Post,  sec.  15^; 
recording  certified  copy:    Post,  sec.  1719. 

S  1SB5.  Conveyances.  Conveyances  must  thereupon  be 
executed  to  the  purchaser  by  the  executor  or  administrator, 
and  they  must  refer  to  the  orders  of  the  court  authorizing 
and  confirming  the  sale  of  the  property  of  the  estate,  and 
directing  conveyances  thereof  to  be  executed,  and  to 
the  record  of  the  order  of  confirmation  in  the  office  of 
the  county  recorder,  either  by  the  date  of  such  recording, 
or  by  the  date,  volume,  and  page  of  the  record,  and  such 
reference  shall  have  the  same  effect  as  if  the  orders  were 
at  large  inserted  in  the  conveyance.  Conveyances  so  made 
convey  all  the  right,  title,  interest,  and  estate  of  the  de- 
cedent in  the  premises,  at  the  time  of  his  death;  if  prior 
to  the  sale,  by  operation  of  law  or  otherwise,  the  estate 
has  acquired  any  right,  title,  or  Interest  in  the  premises, 
other  than  or  in  addition  to  that  of  the  decedent  at  the  time 
of  his  death,  such  right,  title  or  Interest,  also  passes  by  such 
conveyances.    En.  March  11,  1872.    Am'd.  1880,  96. 

Cal.Rep.Clt.  67,  459. 

Prob.  Act.  sec.  172.    En.  April  22.  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1856,  20;  1861,  644. 
Cal.Rep.Clt  9.  128;  19.  410. 

§  1556.  Order  of  confirmation,  what  to  state.  Before 
any  order  Is  entered  confirming  the  sale,  it  must  be  proved 
to  the  satisfaction  of  the  court  that  notice  was  given  of 
the  sale  as  prescribed,  and  the  order  of  confirmation  must 
show  that  such  proof  was  made.    En.  March  11,  1872. 

Prob.  Act.  sec.  173.    En.  April  22.  1850.     Rep.  1851,  489. 
Ed.  1851,  448. 
Notice  of  sale,  generally:  Ante.  sees.  1547.  1649. 

S 1557.  Sale  may  be  postponed.  If.  at  the  time  ap- 
pointed for  the  sale,  the  executor  or  administrator  deems 
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It  for  the  IntereBt  of  all  persons  concerned  therein  that  the 
same  lie  lyostponed,  he  may  postpone  It  from  time  to  time, 
not  exceeding  In  all  three  months.    En.  March  11,  1872. 

Prob.  Act,  sec.  174.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

1 1558.  Notice  of  postponement.  In  case  of  a  postpone- 
ment, notice  thereof  must  be  given,  by  a  public  declaration, 
at  the  time  and  place  first  appointed  for  the  sale,  and  If 
the  postponement  be  for  more  than  one  day,  farther 
notice  must  be  given,  by  posting  notices  in  three  or  more 
public  places  in  the  county  where  the  land  is  situated, 
or  publishing  the  same,  or  both,  as  the  time  and  drcom- 
stances  will  admit.    En.  March  11,  1872. 

Prob.  Act,  sec.  175.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  644. 
Publishing  notice:  Post,  sec.  1705. 

S  1559.  Sale  of  real  estate  to  pay  legacies.  En.  March 
11,  1872.     Rep.  1873-4,  371. 

Prob.  Act,  sec.  176.  En.  AprU  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  81.  606;  81.  616. 

1 1560.  Where  payment  of  debts,  etc.,  provided  for  by 
will.  If  the  testator  makes  proYlsion  by  his  will,  or  desig* 
nates  the  estate  to  be  appropriated  for  the  payment  of  his 
debts,  the  expenses  of  administration,  or  family  expenses, 
they  must  be  paid  according  to  such  provision  or  desig- 
nation, out  of  the  estate  thus  appropriated,  so  far  as  the 
same  is  sufficient.    En.  March  11, 1872. 

Cal.Rep.Clt  57,  469;  120,  82. 

Prob.  Act,  sec.  177.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  81,  616;  81,  617. 

Insufficient  proYlslon,  In  will,  effect  of:  Post,  sec.  1562. 
Payment  of  debts  and  expenses,  generally:   Ante,  sec. 
1516. 
Order  of  appropriation:  CIt.  Code,  sec.  1859. 

S  1561.  8ale  without  order.  When  property  is  directed 
by  the  will  to  be  sold,  or  authority  is  giyen  in  the  will 
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to  sell  property,  the  executor  may  sell  any  property  of 

the  estate  without  order  of  the  court,  and  at  either  public 

or  private  sale,  and  with  or  without  notice,  as  the  executor 

may  determine;   but  the  executor  must  make  return  of 

such  sales,  as  in  other  cases;  and  if  directions  are  given 

in  the  will  as  to  the  mode  of  selling,  or  the  particular 

property  to  be  sold,  such  directions  must  be  observed. 

In  either  case  no  title  passes  unless  the  sale  be  conflrmed 

by  the  court    En.    March   11,    1872.    Am'd.  1878-4,  871; 

1880,  96. 

Cal.R6p.Clt.  48,495;  50,  99;  57,469;  88.687;  92,186; 
107,  593;  107.  696;  114.  660;  116,  407;  116.  408;  120.  92; 
125,  432. 

Prob.  Act,  sec.  178.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1861,  646. 

CaI.Rep.Clt  81,  606;  32.  441;  49.  84;  49.  85;  49.  86;  49,  496. 

S 1562.  Where  provision  by  will  InsufRclent.  If  the 
provision  made  by  the  will,  or  the  estate  appropriated 
therefor,  is  insufficient  to  pay  the  debts,  expenses  of  ad- 
ministration, and  family  expenses,  that  portion  of  the  es- 
tate not  devised  or  disposed  of  by  the  will,  if  any,  must 
be  appropriated  and  disposed  of  for  that  purpose,  according 
tQ  the  provisions  of  this  chapter.    En.  March  11,  1872. 

CalJRep.Clt  120.  92. 

Prob.  Act,  sec  179.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 

Cal.Rep.Cit  31.  607. 

§  1563.  Estate  subject  to  debts,  etc.  The  estate,  real 
and  personal,  given  by  will  to  legatees  or  devisees.  Is 
liable  for  the  debts,  expenses  of  administration,  and  family 
expenses,  in  proportion  to  the  value  or  amount  of  the  sev- 
eral devises  or  legacies,  but  specific  devises  or  legacies 
are  exempt  from  such  liability,  if  it  appears  to  the  court 
necessary  to  carry  into  effect  the  intention  of  the  testator, 
and  there  is  other  sufficient  estate.    E^n.  March  11, 1872. 

Cal.Rep.CIt  127.  277;  181.  119. 

Prob.  Act.  sec.  180.    En.  April  22,  1860.    Rep.  1861,  489. 

En.  1861.  448. 

Cal.Rep.Cit     81.607;     81,609;     81,616;     81,619;     88,667; 
48,  193. 

Real  and  personal  property,  alike  chargeable:  Anta^ 
sec  1616. 
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§  1564.  Contribution  among  legatoes.  Wben  an  estate 
given  by  will  has  been  Bold  for  the  payment  of  debts  or 
expenses,  all  the  devisees  and  legatees  must  contribute 
according  to  their  respective  interests  to  the  devisee  or 
legatee  whose  devise  or  legacy  has  been  taken  therefor, 
and  the  court,  when  distribution  is  made,  must,  by  decree 
for  that  purpose,  settle  the  amount  of  the  several  liabilities, 
and  decree  the  amount  each  person  shall  contribute,  and 
reserve  the  same  from  their  distributive  shares,  respect- 
ively, for  the  purpose  of  paying  such  contribution.  Bn. 
March  11,  1872.    Am'd.  1880,  97. 

Prob.  Act,  sec.  181.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448. 

Cal.Rep.Cft.  31,  607;  81,  609;  31,  616;  83,  667;  48,  192. 

§  1565.  Contract  for  purchase  of  lands  may  be  sold,  how. 
If  a  decedent,  at  the  time  of  his  death,  was  possessed  of  a 
contract  for  the  purchase  of  lands,  his  interest  in  such  land 
and  under  such  contracts  may  be  sold  on  the  application 
of  his  executor  or  administrator,  in  the  same  manner  as 
if  he  had  died  seised  of  such  land,  and  the  same  proceed- 
ings may  be  had  for  that  purpose  as  are  prescribed  in  this 
chapter  for  the  sale  of  lands  of  which  he  died  seised, 
except  as  hereinafter  provided.    En.  March  11,  1872. 

Prob.  Act,  sec.  182.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448. 

§1566.  Conditions  of  sale.  The  sale  must  be  made 
subject  to  all  payments  that  may  therei^ter  become  due  on 
such  contracts,  and  if  there  are  any  such,  the  sale  must 
not  be  confirmed  by  the  court  until  the  purchasers  execute 
a  bond  to  the  executor  or  administrator  for  the  benefit 
and  indemnity  of  himself  and  of  the  persons  entitled  to  the 
interest  of  the  decedent  in  the  lands  so  contracted  for, 
in  double  the  whole  amount  of  payments  thereafter  to  be- 
come due  on  such  contract,  with  such  sureties  as  the  court 
or  judge  shall  approve.    En.  March  11, 1872.  Am'd.  1880, 97. 

Prob.  Act,  sec.  183.  En.  April  22,  1860.  Rep.  181,  489. 
Bn.  1861,  448. 

1 1567.  Purchaser  to  give  bond.  The  bond  must  be 
conditioned  that  the  purchaser  will  make  all  payments  for 
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such  land  that  become  due  after  the  date  of  the  sale,  and 
will  fully  indemnify  the  executor  or  administrator  and  the 
persons  so  entitled,  against  all  demands,  costs,  charges, 
and  expenses,  by  reason  of  any  covenant  or  agreement 
contained  in  such  contract    En.  March  11,  1872. 

Prob.  Act,  sec.  1S4.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1568.  Executor  to  asaign  contract.  TTpon  the  confir- 
mation of  the  sale,  the  executor  or  administrator  must 
execute  to  the  purchaser  an  assignment  of  the  contract, 
which  vests  in  the  purchaser,  his  heirs  and  assigns,  all  the 
right,  title,  and  Interest  of  the  estate,  or  of  the  persona 
entitled  to  the  interest  of  the  decedent,  in  the  lands  sold 
at  the  time  of  the  sale,  and  the  purchaser  has  the  same 
rights  and  remedies  against  the  vendor  of  such  land  as  the 
decedent  would  have  had  if  he  were  living  .  En.  March  11, 
1872. 

Prob.  Act,  sec.  185.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1569.  Sales  by  executors  or  administrators  of  lands 
under  mortgage  or  Hen.  When  any  sale  is  made  by  an 
executor  or  administrator,  pursuant  to  provisions  of  this 
chapter,  of  lands  subject  to  any  mortgage  or  other  lien, 
which  is  a  valid  claim  against  the  estate  of  the  decedent, 
and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the 
sale,  first,  to  the  payment  and  satisfaction  of  the  mort- 
gage or  lien,  and  the  residue,  if  any,  in  due  course  of  ad- 
ministration.  The  application  of  the  purchase  money  to 
the  satisfaction  of  the  mortgage  or  lien  must  be  made  with* 
out  delay;  and  the  land  is  subject  to  such  mortgage  or 
lien  until  the  purchase  money  has  been  actually  so  ap- 
plied. No  claim  against  any  estate,  which  has  been  pre- 
sented and  allowed,  is  affected  by  the  statute  of  limita- 
tions, pending  the  proceedings  for  the  settlement  of  the 
estate.  The  purchase  money,  or  so  much  thereof  as  may  be 
Bufllcient  to  pay  such  mortgage  or  lien,  with  interest,  and 
any  lawful  costs  and  charges  thereon,  may  be  paid  Into 
the  court,  to  be  received  by  the  clerk  thereof,  whereupon 
the  mortgage  or  lien  upon  the  land  must  cease  and  the 
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purchase  money  biust  be  paid  over  by  the  derk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless  for 
gocl  cause  shown,  after  notice  to  the  executor  or  admin- 
istrator, the  court  otherwise  directs.  Bn.  March  11,  1872. 
Am'd.  1880,  97. 

Cal.Rep.Clt.     60.  260 ;     68.    64 ;     72.  648 ;     82,  100 ;  128,  391 ; 
136.  862;  138,  804;  188.  305;  138.  308. 

Prob.  Act,  sec.  186.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448.    Am'd.  1861,  645;  1863,  698. 

Cal.Rep.Clt  9,  128;  18,  687;  27,  364;  27,  866;  29.  369. 

Prob.  Act,  sec.  187.    En.  April  22,  1860.     Rep.  1861,  489. 
En.  1861,  448. 
Claim  secured  by  mortgage:  Ante.  sees.  1497, 1600. 
Deposit  in  court:  Ante,  sees.  672-74;  post,  sec.  2104. 

§  1570.  The  holder  of  the  mortgage  or  lien  may  purchase 
the  lands.  His  receipt  to  the  amount  of  his  claim  a  valid 
payment.  At  any  sale,  under  order  of  the  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.  If  the  amount  for  which  he  purchased  the  property 
is  insufficient  to  defray  the  expenses  and  discharge  his 
mortgage  or  lien,  he  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses.  Bn. 
March  11,  1872.     Am'd.  1880,  97. 

CalJlep.Clt.  128,  892;  138,  304. 

§  1571.  Administrator  and  executor  liable  for  miscon* 
duct  In  sale.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  by 
which  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  mtfy  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  other- 
wise.   Bn.  March  11,  1872. 

Cal.Rep.Clt.  67,  248. 

Prob.  Act.  sec.  188.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851.  448. 
Bond  of  executor,  etc.:  Ante,  sec.  1388. 

Code  Civ.  Proc— 50. 
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5 1572.  Fraudulent  tales.  Any  exectltor  or  adminis- 
trator who  fraudulently  sells  any  real  estate  of  a  decedent 
contrary  to  or  otherwise  than  under  the  proYisions  of  this 
chapter,  is  liable  in  double  the  value  of  the  land  8old« 
as  liquidated  damages,  to  be  recovered  in  an  action  by  the 
person  having  an  estate  of  inheritance  therein.  En.  March 
11,  1872. 

Cal.Rep.Cit.  67,  248. 

Prob.  Act,  sec.  189.  Bn.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt  29,  86. 

Prohibited  connection  with  sale:  Post,  sec.  157S. 

5 1573.  Limitation  of  actions  for  vacating  taiOf  etc 
No  action  for  the  recovery  of  any  estate  sold  by  an  ex- 
ecutor or  administrator,  under  the  provisions  of  this 
chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the 
final  account  of  the  executor  or  administrator.  An  ac- 
tion to  set  aside  the  sale  may  be  instituted  and  main- 
tained at  any  time  within  three  years  from  the  discovery 
of  the  fraud,  or  other  grounds  upon  which  the  action  is 
based.    En.  March  11,  1872.    Am'd.  1880,  112. 

Cal.Rep.Cit.  66,111;  79.  15;  82,180;  82,181;  94,250; 
122.  42 ;  122,  44 ;  122,  49  ;  122,  60 ;  125,  259 ;  125.  260. 

Prob.  Act,  sec.  190.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  37.  380;  47.  168;  57,  388;  79,  16;  122,  44. 

Persons  under  disability,  provision  inapplicable  to: 
Post,  sec.  1574. 

Discovery  of  the  fraud,  within  three  years  of:  Ante, 
sec.  338,  subd.  4. 

. 

§  1574.  To  what  cases  preceding  section  not  to  apply. 
The  preceding  section  shall  not  apply  to  minors  or  others 
under  any  legal  disability  to  sue  at  the  time  when  the 
right  of  action  first  accrues;  but  all  such  persons  may  com- 
mence an  action  at  any  time  within  three  years  after  the 
removal  of  the  disability.    En.  March  11,  1872. 

CaI.Rep.Clt.  82.  181;  121,  42;  122,  44;  122,  49;  122,  60. 
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Frob.  Act,  sec.  191.  ExL  April  22,  1850.  Rep.  1861,  489. 
En.  1861,  448. 

Cal.R6p.Clt.  122,  44. 

§1575.  Account  of  sale -to  be  returned.  When  a  sale 
has  been  made  by  an*exeoutor  or  administrator  of  any 
property  of  the  estate,  real  or  personal,  he  must  return 
to  the  court,  within  thirty  days  thereafter,  an  account  of 
sales,  verified  by  his  affldayit,  or  in  case  of  his  absence 
from  the  county,  or  other  inability,  by  the  affidavit  of  his 
attorney.  If  he  neglects  to  make  such  return,  he  may  be 
punished  by  attachment,  or  his  letters  may  be  revoked, 
one  day's  notice  having  been  first  given  him  to  appear  and 
show  cause  why  such  attachment  should  not  Issue,  or  such 
revocation  should  not  be  made.  E3n.  March  11, 1872.  Am'd. 
1880,  98;  1897,  58. 

Prob.  Act,  sec.  192.  Bn.  April  22,  1850.  Rep.  1.851,  489. 
Bn.  1851,  448. 

Attachment  for  contempt:  Ante,  sees.  1212  et  seq. 

Notice  by  citation:  Post,  sec.  1710;  also,  post,  sees. 
1707-1709. 

S 1576.  Executor,  etc.,  not  to  be  purchaser.  No  ex- 
ecutor or  administrator  must,  direcfly  or  indirectly,  pur- 
chase any  property  of  the  estate  he  represents,  nor  must 
he  be  Interested  in  any  sale.    En.  March  11,  1872. 

Cal.Rep.Cit     81,  609 ;     81,  516 ;     81.  616 ;     81,  617  ;     81,  619 ; 
81.  520;     93,  120;     96,  668;  108,  341. 

Prob.  Act,  sec  198.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448. 

CaLRep.Cit.  29,  84;  29,  86;  48,  121. 

Purchase  by  administrator,  etc.,  forbidden:  Post,  sec 
1617. 
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ARTICLE    V. 

[New  article  added  March  15.  1887,  Stats.  1887,  p.  115.    In 

effect  immediately.] 

MORTOAQES   AND   LEASES   OF   REAL   ESTATE. 

§  1577.     Mortgage  of  real  property  of  decedent, 
I  1578.     Proceedings  to  obtain  order. 
8  1579.     To  obtain  lease  of  realty. 

S  1577.  Mortgage  of  real  property  of  decedent.  When- 
ever in  any  estate  now  being  administered  or  that  may 
hereafter  be  administered  it  shall  appear  to  the  superior 
court,  or  a  judge  thereof,  to  be  for  the  advantage  of  the 
estate  to  raise  money  upon  a  note  or  notes,  to  be  secured 
by  a  mortgage  of  the  real  property  of  any  decedent,  or  of 
a  minor,  or  an  incompetent  person,  or  any  part  thereof, 
or  to  make  a  lease  of  said  realty  or  any  part  thereof,  the 
court  or  judge,  as  often  as  occasion  therefor  shall  arise 
in  the  administration  of  any  estate,  may,  on  a  petition, 
notice,  and  hearing  as  provided  in  this  article,  authorize, 
empower,  and  direct  the  executor  or  administrator  or 
guardian  of  such  minor  or  Incompetent  person  to  mortgage 
such  real  estate  or  any  part  thereof,  and  to  execute  a  note 
or  notes  to  be  secured  by  such  mortgage,  or  to  lease  such 
real  estate  or  any  part  thereof.  En.  Stats.  1887,  115.  Am'd. 
1891,    247;    1893,    72. 

Cal.Rep.Cit.     97.  457  ;  121,  650 ;  122,  100 ;  131.  118 ;  131.  120 ; 
131.  671;   133,  259. 

1 1578.  Proceedings  to  obtain  order.  To  obtain  an 
order  to  mortgage  such  realty,  the  proceedings  to  be  taken 
and  the  effect  thereof  shall  be  as  follows: 

First.  The  executor  or  administrator  of  any  estate, 
or  guardian  of  any  minor  or  incompetent  person,  or  any 
person  interested  in  the  estates  of  such  decedents,  minors, 
or  incompetent  persons,  may  file  a  verified  petition 
showing: 

1.  The  particular  purpose  or  purposes  for  which  it  is 
proposed  to  make  the  note  or  notes  and  mortgage,  which 
shall  be  either  to  pay  the  debts,  legacies,  or  charges  of  ad- 
ministration, or  to  pay,  reduce,  extend,  or  renew  some 
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lien  or  mortgage  already  subsisting  in  said  realty  or  some 
part  thereof. 

2.  A  statement  of  the  debts,  legacies,  charges  of  adminis- 
tration, liens  or  mortgages  to  be  paid,  reduced,  extended,  or 
renewed,  as  the  case  may  be. 

8.  The  advantage  that  may  accrue  to  the  estate  from 
raising  the  required  money  by  note  or  notes  and  mortgage 
or  providing  for  the  payment,  reduction,  extension,  or  re- 
newal of  the  subsisting  liens  or  mortgages,  as  the  case 
may  be. 

4.  The  amount  to  be  raised,  with  a  general  description 
of  the  property  proposed  to  be  mortgaged ;  and, 

6.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incom- 
petent person,  as  the  case  may  be,  so  far  as  known  to  the 
petitioner. 

Second.  Upon  filing  such  petition,  an  order  shall  be  made 
by  the  court  or  Judge,  requiring  all  persons  interested  in 
the  estate  to  appear  before  the  court  or  judge,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks 
thereafter,  then  and  there  to  show  cause  why  the  realty 
(briefly  indicating  it),  or  some  part  thereof,  should  not  be 
mortgaged  for  the  amount  mentioned  in  the  petition  (stat- 
ing such  amount),  or  such  lesser  amount  as  to  the  court  or 
judge  shall  seem  meet,  and  referring  to  the  petition  on  file 
for  further  particulars. 

Third.  The  order  to  show  cause  may  be  personally  served 
on  the  persons  interested  in  the  estate,  at  least  ten  days 
before  the  time  appointed  for  hearing  the  petition,  or  may 
be  published  for  four  successive  weeks  in  a  newspaper  of 
general  circulation,  published  in  the  county. 

Fourth.  At  the  time  and  at  the  place  appointed  in  the 
order  to  show  cause,  or  at  such  other  time  and  place  to 
which  the  hearing  may  be  i>o8tponed  (the  power  to  make 
all  needful  postponements  being  hereby  vested  in  the 
court  or  judge),  having  first  received  satisfactory  proof  of 
personal  service  or  publication  of  the  order  to  show  cause, 
the  court  or  judge  must  proceed  to  hear  the  petition  and 
any  objections  that  may  be  filed  or  presented  thereto.  Upon 
such  hearing,  witnesses  may  be  compelled  to  attend  and 
testify,  in  the  same  manner,  and  with  like  effect,  as  in 
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other  cases;  and  it,  after  a  full  hearing,  the  court  or  Judge 
is  satisfied  that  it  will  he  for  the  advantage  of  the  estate  to 
mortgage  the  whole  or  any  portion  of  the  real  estate,  an 
order  must  he  made  authorizing,  empowering,  and  direct- 
ing the  executor  or  administrator,  or  the  guardian  of  such 
minor  or  incompetent  person,  to  make  such  mortgage,  and 
a  promissory  note  or  notes  to  the  lender,  for  the  amount  of 
the  loan,  to  be  secured  by  said  mortgage;  the  order  may 
direct  that  a  lesser  amount  than  that  named  in  the  petition 
be  borrowed,  and  may  prescribe  the  maximum  rate  of  in- 
terest and  period  of  the  loan,  and  may  direct  in  what  coin 
or  currency  it  shall  be  paid,  and  require  that  the  interest 
and  the  whole  or  any  part  of  the  principal  be  paid,  from 
time  to  time,  out  of  the  whole  estate  or  any  part  thereof, 
and  that  any  buildings  on  the  premises  to  be  mortgaged 
shall  be  insured  for  further  security  of  the  lender,  and  the 
premiums  paid  from  such  Income. 

Fifth.  After  the  making  of  the  order  to  mortgage,  the 
executor,  administrator,  or  guardian  of  a  minor  or  of  an 
incompetent  person  shall  execute  and  deliver  a  promissory 
note  or  notes  for  the  amount  and  period  specified  In  the 
order,  and  shall  execute,  acknowledge,  and  deliver  a  mort- 
gage of  the  premises,  setting  forth  in  the'  mortgage  that  it 
is  made  by  authority  of  the  order,  and  giving  the  date  of 
such  order.  A  certified  copy  of  the  order  shall  be  recorded 
in  the  ofllce  of  the  county  recorder  of  every  county  in 
which  the  incumbered  land,  or  any  portion  thereof,  lies. 
The  note  or  notes  and  mortgage  shall  be  signed  by  the 
executor,  administrator,  or  guardian  as  such,  and  shall 
create  no  personal  liability  against  the  person  so  signing. 

Sixth.  Every  note  or  notes  and  mortgage  so  made  shall 
be  effectual  to  mortgage  and  hypothecate  all  the  right,  title, 
interest,  and  estate  which  the  decedent,  minor,  or  incom- 
petent person  had  in  the  premises  described  therein  at  the 
time  of  the  death  of  such  decedent,  or  at  the  time  of  the 
appointment  of  the  guardian  of  such  minor  or  of  such  in- 
competent person,  or  prior  thereto,  and  any  right,  title,  or 
interest  in  said  premises  acquired  by  the  estate  of  such 
decedent,  minor,  or  incompetent  person,  by  operation  of 
law  or  otherwise,  since  the  time  of  the  death  of  such  de- 
cedent, or  the  appointment  of  the  guardian  of  such  minor 
or  incompetent  person.    Jurisdiction  of  the  court  to  admin* 
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Ister  the  estate  of  sucli  decedent,  minor,  or  Incompetent 
person  shall  be  effectual  to  vest  such  court  and  Judge  with 
jurisdiction  to  make  the  order  for  the  note  or  notes  and 
mortgage,  and  such  Jurisdiction  shall  conclusively  inure  to 
the  benefit  of  the  mortgagee  named  in  the  mortgage,  his 
heirs  and  assigns.  No  irregularity  in  the  proceedings  shall 
impair  or  invalidate  the  same  or  the  note  or  notes  and 
mortgage  given  in  the  pursuance  thereof,  and  the  mort- 
£^agee,  his  heirs  and  assigns,  shall  have  and  possess  the 
same  rights  and  remedies  on  the  note  or  notes  and  mort- 
gage as  if  it  had  been  made  by  the  decedent  prior  to  his 
death,  the  minor  after  reaching  the  age  of  maturity,  or  the 
Incompetent  person  when  legally  competent;  provided, 
however,  that  upon  any  foreclosure,  if  the  proceeds  of  the 
Incumbered  property  are  insufficient  to  pay  the  note  or 
notes,  and  mortgage,  no  Judgment  or  claim  for  any  de- 
ficiency of  such  proceeds  to  satisfy  the  note  or  notes  and 
mortgage,  or  the  costs  or  expenses  of  sale,  shall  be  had  or 
allowed,  except  in  cases  where  the  note  or  notes  and  mort- 
gage, were  given  to  pay,  reduce,  extend,  or  renew  a  lien  or 
mortgage  subsisting  on  the  realty,  or  some  part  thereof,  at 
the  time  of  the  death  of  the  decedent,  and  the  Indebtedness 
secured  by  such  lien  or  mortgage  was  an  allowed  and 
approved  claim  against  his  estate,  or  a  lien  upon  the  inter- 
est of  the  minor  in  said  real  estate  at  the  time  it  vested  in 
him,  or  upon  the  estate  of  the  incompetent  at  the  time  the 
Incompetency  of  the  incompetent  person  was  so  declared  by 
the  court;  and  provided  also,  that  in  cases  affecting  the 
estate  of  the  deceased  persons,  the  part  of  the  indebtedness 
remaining  unsatisfied  must  be  classed  and  paid  with  other 
demands  against  the  estate,  as  provided  In  article  three, 
chapter  ten,  of  title  eleven,  part  three,  of  this  code,  with 
respect  to  mortgages  subsisting  at  the  time  of  death.  Sn. 
Stats.  1S87,  115.     Am'd.  1891,  247;  1893,  72. 

Cal.Rep.Clt     97,  457 ;  120,  611 ;  121,  650 ;  127.  204 ;  131,  118 ; 
181,  120;  131,  671;  131,  674;  133.  259.      Subd.  8  —  97.  458. 
Subd.  6  —  97,  458;  183.  266. 

f  1579.  To  obtain  lease  of  realty.  To  obtain  an  order  to 
lease  the  realty,  the  proceedings  to  be  taken  and  the  effect 
thereof  shall  be  as  follows: 

First.  The  executor,  administrator,  guardian  of  a  minor 
or  of  an  incompetent  person,  or  any  person  interested  in 
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the  estates  of  such  decedents,  minors,  or  incompetent  per- 
sons, may  file  a  verified  petition  showing: 

1.  The  advantage  or  advantages  that  may  accrae  to  the 
estate  from  giving  a  lease. 

2.  A  general  description  of  the  property  proposed  to  be 
leased. 

3.  The  term,  rental,  and  general  conditions  of  the  pro- 
posed lease. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incom- 
petent person,  so  far  as  known  to  the  petitioner. 

Second.  Upon  filing  such  petition  an  order  shall  be  made 
by  the  court  or  Judge  requiring  all  persons  interested  In  the 
estate  to  appear  before  the  court  or  Judge,  at  a  time  and 
place  specified,  not  less  than  two  nor  more  than  four 
weeks  thereafter,  then  and  there  to  show  cause  why  the 
realty  (briefly  indicating  it)  should  not  be  leased  for  the 
period  (stating  it),  at  the  rental  mentioned  in  the  petition 
(stating  it),  and  referring  to  the  petition  on  file  for  further 
particulars. 

Third.  The  order  to  show  cause  may  be  personally 
served  on  the  persons  interested  in  the  estate  at  least  ten 
days  before  the  time  appointed  for  hearing  the  petition,  or 
it  may  be  published  for  two  successive  weeks  in  a  news- 
paper of  general  circulation  in  the  county. 

Fourth.  At  the  time  and  place  appointed  to  show  cause, 
or  at  such  other  time  and  place  to  which  the  hearing  may  be 
postponed  (the  power  to  make  all  needful  postponements 
being  hereby  vested  in  the  court  or  Judge),  the  court  or 
Judge  having  first  received  satisfactory  proof  of  personal 
service  or  publication  of  the  order  to  show  cause,  must 
proceed  to  hear  the  petition,  and  any  objections  that  may 
have  been  filed  or  presented  thereto.  Upon  such  hearing, 
witnesses  may  be  compelled  to  attend  and  testify  in  the 
same  manner  and  with  like  effect  as  in  other  cases,  and  the 
court  may,  in  its  discretion,  appoint  one  or  more,  not  ex- 
ceeding three,  disinterested  persons  to  appraise  che  rental 
value  of  the  premises,  and  direct  that  a  reasonable  compen- 
sation for  the  services,  not  exceeding  five  dollars  per  day, 
be  paid  by  the  estate.  If,  after  a  full  hearing,  the  court  or 
Judge  is  satisfied  that  it  will  be  for  the  advantage  of  the 
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estate  to  lease  the  whole  or  any  portion  of  the  real  estate* 
an  order  must  be  made  authorizing,  empowering,  and 
directing  the  executor,  administrator,  or  the  guardian  to 
make  such  lease.  The  order  may  prescribe  the  minimum 
rental  to  be  received  for  the  premises,  and  the  period  of 
the  lease,  which  must  In  no  case  be  longer  than  for  five 
years,  and  may  prescribe  the  other  terms  and  conditions  of 
such  lease. 

Fifth.  After  the  making  of  the  order  to  lease,  the  exec- 
utor, administrator,  or  guardian  of  a  minor  or  of  an 
incompetent  person  shall  execute,  acknowledge,  and  deliver 
a  lease  of  the  premises  for  the  term  and  period  and  with 
the  conditions  specified  in  the  order,  setting  forth  in  the 
lease  that  it  is  made  by  authority  of  the  order,  and  giving 
the  date  of  such  order.  A  certified  copy  of  the  order  shall 
be  recorded  In  the  office  of  the  county  recorder  of  every 
county  in  which  the  leased  land  or  any  portion  thereof  lies. 

Sixth.  Every  lease  so  made  shall  be  effectual  to  demise 
and  let,  at  the  rent,  for  the  term,  and  upon  the  conditions 
therein  prescribed,  the  premises  described  therein.  Juris- 
diction of  the  court  to  administer  the  estate  of  the  decedent, 
the  minor,  or  of  the  incompetent  person  shall  be  effectual 
to  vest  such  court  and  Judge  with  jurisdiction  to  make  the 
order  for  the  lease,  and  such  Jurisdiction  shall  conclusively 
Inure  to  the  benefit  of  the  lessee,  his  heirs  and  assigns.  No 
omission,  error,  or  irregularity  in  the  proceeaings  shall 
impair  or  invalidate  the  same,  or  the  lease  made  in  pursu- 
ance thereof.    En.  Stats.  1887,  117.    Am'd.  1891,  247. 

Cal.Rep.Cit.  136,  40. 
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CHAPTER   VIIL 

OP    THE    POWERS    AND    DUTIES    OP    EXECUTORS    AND    AD- 
MINISTRATORS,   AND    OP   THE    MANAQEMENT 

OP    ESTATES. 

S  1581.     Ezecutora  to  take  posBession  of  the  entire  estate. 

S  1582.     Actions  may  be  maintained  by  and  against  executors  and 
administrators. 

9  1583.     May  maintain  actions  for  waste,  conrerslon,  and  tregpaiis. 

i  1584.     Executor  and  administrator  may  be  aued  for  waste  or  tres- 
pass of  decedent.  i 

S  1585.     Surviving  partner  to  settle  up  business.     Interest  therein  I 

to  be  appraised.     Account  to  be  rendered.  i 

9  1586.     Actions    on    bond    of    executor   or    administrator   may   be 
brought  by  another  administrator. 

8  1587.     What  executors  are  not  parties  to  actions. 

I  1588.     May  compound. 

i  1588.     Recorery  of  property  fraudulently  disposed  of  by  testator. 

8  1590.     When  executor  to  sue,  as  provided  In  preceding  section. 

8  1591.     Disposition  of  estate  recovered. 


§  1681.  Executors  to  take  poseetsion  of  the  entire  estate. 
The  executor  or  administrator  must  take  into  his  possession 
all  the  estate  of  the  decedent,  real  and  personal,  and  collect 
all  debts  due  to  the  decedent  or  to  the  estate.  For  the  pur- 
pose of  bringing  suits  to  quiet  title,  or  for  partition  of  such 
estate,  the  possession  of  the  executors  or  administrators  is 
the  possession  of  the  heirs  or  devisees;  such  possession 
by  the  heirs  or  devisees  is  subject,  however,  to  the  posses- 
sion of  the  executor  or  administrator,  for  the  purposes  of 
administration,  as  provided  in  this  title.  En.  March  11, 
1872. 

Cal.Rep.Clt  67.  388;  57,  459;  69,  158;  70,  860;  109,  423; 
110,  575;  112.  395;  119.  477;  121,  25;  126,  484;  181.  671; 
134,    83;  136.    34;  137,  355. 

Prob.  Act,  sec.  194.    En.  April  22,  1860.     Rep.  1851,  489. 

En.  1851,  448.    Am'd.  1861,  645. 

Cal.Rep.Clt.     17,536;     20,163;     20,627;     42.463;     43,651; 
44.  589;     57,  887;     57,  388. 

Possession  of  estate  by  executor,  etc.:    Sec.  1452. 

Collection  of  debts,  when  no  liability  for  failure:  Sec. 
1615. 

Executor  or  administrator,  suits  by  and  against:  Sees. 
1582-1587,  1589,  1590. 

Heir  may  maintain  ejectment  and  suit  to  quiet  title  dur- 
ing possession  of  executor,  etc.:    Sec.  1452. 


598  POWBRS    AND    DUTIES.  181582-1684 

1 1682.  Actions  may  be  maintained  by  and  against  exec- 
utors and  administrators.  Actions  for  the  recovery  of  any 
property,  real  or  personal,  or  for  tlie  possession  thereof,  or 
to  quiet  title  thereto,  or  to  determine  any  adverse  claim 
thereon,  and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors  and  administrators  in 
all  cases  in  which  the  same  might  have  been  maintained  by 
or  against  their  respective  testators  or  intestates.  En. 
march  11,  1872.    Am'd.  1895,  81. 

Gal.Rep.Clt.  67,  241 ;  67,  670 ;  70,  360 ;  83,  612 ;  107,  112 ; 
110,  676 :  119,  660 ;  126,  32 ;  126,  484 ;  128,  686 ;  136.  33 ; 
136,  36. 

Prob.  Act,  sec.  195.  En.  April  23,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Git  19,  117;  20,  163;  20,  627;  26,  123;  60,  668. 

Executors  and  administrators — Suits  by,  after  substitu- 
tion: Ante,  sec.  886;  without  Joining  beneficiaries:  Ante, 
sec.  369;  suits  against,  costs:    Ante,  sec.  1509. 

Suggestion  of  death  where  action  by  decease!  pending: 
Ante,  s€c.  385. 

The  right  to  maintain  suits  for  the  possession  of  the  real 
property  of  the  estate:   Ante,  sec.  1452. 

f  1583.  May  maintain  actions  for  waste,  conversion,  and 
trespass.  Executors  and  administrators  may  maintain  ac- 
tions against  apy  person  who  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use,  the  goods  of 
their  testator  or  intestate,  in  his  lifetime.  They  may  also 
maintain  actions  for  trespass  committed  on  the  real  estate 
of  the  decedent  in  his  lifetime.    En.  March  11,  1872. 

Prob.  Act,  sec.  196.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Gal.R6p.Glt.  19,  117. 

f1684.  Executor  and  administrator  may  be  sued  for 
waste  or  trespass  of  decedent.  Any  person  or  his  personal 
representatives  may  maintain  an  action  against  the  exec- 
utor or  administrator  of  any  testator  or  intestate  who  in 
his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away, 
or  converted  to  his  own  use,  the  goods  or  chattels  of  any 
such  person,  or  committed  any  trespass  on  the  real  estate 
of  such  person.    En.  March  11,  1872. 

Gal.Rep.Clt.  67,  246;  108,  483. 


IS  1685-1587  POWERS    AND    DUTIBS.  600 

Prob.  Act,  sec.  197.  Bn.  AprU  22,  1850.  Rep.  1851,  489. 
En.  1861,  448. 

§  1585.  Surviving  partner  to  settle  up  business.  Interest 
therein  to  be  appraised.  Account  to  be  rendered.  When  a 
partnership  exists  between  the  decedent,  at  the  time  of  hia 
death,  and  any  other  person,  the  surviving  partner  has  the 
right  to  continue  in  possession  of  the  partnership,  and  to 
settle  its  business,  but  the  interest  of  the  decedent  in  the 
partnership  must  be  included  in  the  inventory,  and  be 
^appraised  as  other  property.  The  surviving  partner  must 
settle  the  affairs  of  the  partnership  without  delay,  and  ac- 
count with  the  execiftor  or  administrator,  and  pay  over 
such  balances  as  may  from  time  to  time  be  payable  to  him, 
in  right  of  the  decedent  Upon  the  application  of  the 
executor  or  administrator,  the  court,  or  a  judge  thereof, 
may,  whenever  it  appears  necessary,  order  the  surviving 
partner  to  render  an  account,  ^and  in  case  of  neglect  or 
refusal  mpY,  after  notice,  compel  it  by  attachment;  and  the 
executor  or  administrator  may  maintain  against  him  any 
action  which  the  decedent  could  have  maintained.  Kn. 
March  11,  1872.    Am'd.  1880,  98^ 

Cal.Rep.Clt.  57.  459  ;  65,  111 ;  68.  396 ;  68.  397  ;  70,  582 ; 
75,  462 ;  84,  94  ;  89.  551 ;  96,  72 ;  100,  614 ;  101,  562 ; 
105.  190;  107.  606;  110,  574;  138.  237. 

'Prob.  Act,  sec.  198.    En.  April  22,  1860.    Rep.  1861,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  16.  118;  34,  263. 

Interest  of  decedent,  in  partnership,  may  be  sold:  Ante, 
sec.  1624. 

§  1586.  Actions  on  bond  of  executor  or  administrator 
may  be  brouglit  by  another  administrator.  An  adminlS' 
trator  may,  in  his  own  name,  for  the  use  and  benefit  of  all 
parties  interested  in  the  estate,  maintain  actions  on  the 
-bond  of  an  executor,  or  of  any  former  administrator  of  the 
same  estate.    En.  March  11,  1872. 

Cal.Rep.Cit.  123,  438. 

Prob.  Act,  sec.  199.    En.  April  22,  1860.     Rep.  1861,  489. 
En.  1861,  448. 
Bond  of  executor  or  administrator:    Sees.  1388  et  seq. 

§  1587.  Wliat  executors  are  not  parties  to  actions.  In 
actions  by  or  against  executors,  it  is  not  necessary  to  join 
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those  as  parties  to  whom  letters  were  Issued,  but  who  have 
not  qualilled.    En.  March  11,  1872. 

Prob.  Act  sec.  200.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Parties,  beneficiaries  need  not  be  Joined:    Ante,  sec.  369. 

8  1688.  May  compound.  Whenever  a  debtor  of  the  de- 
cedent is  unable  to  pay  all  his  debts,  the  executor  or 
administrator,  with  the  approbation  of  the  court,  or  a 
Judge  thereof,  may  compound  with  him  and  give  him  a 
discharge,  upon  receiving  a  fair  and  Just  dividend  of  his 
effects.  A  compromise  may  also  be  authorized  when  it 
appears  to  be  just,  and  for  the  best  interest  of  the  estate. 
En.  March  11,  1872.    Am'd.  1880,  98. 

CaI.Rep.Clt.  67,  848;  86,  144;  123.  676;  185,  40. 

Prob.  Act,  sec.  201.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  645. 

8  1589.  Recovery  of  property  fraudulently  disposed  of 
by  testator.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  Interests  therein  with  Intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  person, 
or  has  so  conveyed  such  estate  that  by  law  the  deeds  or 
conveyances  are  void  as  against  creditors,  the  executor  or 
administrator  must  commence  and  prosecute  to  final 
Judgment  any  proper  action  for  the  recovery  of  the  same; 
and  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed;  and  may  also, 
for  the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  In  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance.  En.  March  11» 
1872. 

Cal.Rep.Clt.     60,302;     53.715;     57.241;     61,152;     82.160; 
86.  647;     86,  649;     89.  362;  104.  222;  106.  108;  106,  109; 
109,  667;  114,  629;  114.  636;  137,  168;  137,  170. 

Prob.  Act,  sec.  202.    En.  April  22,  1850.    Rep.  1851,  489. 

En.  1851,  448. 

Cal.Rep.Clt.  48.  898. 

Executor  or  administrator  may  sue  without  Joining  bene- 
ficiaries: Ante,  sec.  369. 

Code  ClT.  Proc.— 61. 
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Power  to  bring  action:  Ante,  sees.  1452,  1581-1583. 
Fraudulent  conveyances:   Post,  sees.  1690,  1691. 

8  1590.  When  executor  to  sue,  as  provided  in  preceding 
section.  No  executor  or  administrator  is  bound  to  sue  for 
such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  an  application  of 
creditors,  who  must  pay  such  part  of  the  costs  and  expenses 
of  the  suit,  or  give  such  security* to  the  executor  or  ad- 
ministrator therefor,  as  the  court,  or  a  Judge  thereof,  shall 
direct.    En.  March  11,  1872.    Am'd.  1880,  98. 

Cal.Rep.Clt.  61,  152;  82,  160;  85,  647;  109.  667;  114.  636. 

Prob.  Act,  sec.  203.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1861,  448. 

Cal.Rep.Cit.  48,  398. 

§  1591.  Disposition  of  estate  recovered.  All  real  estate 
so  recovered  must  be  sold  for  the  payment  of  debts,  in 
the  same  manner  as  if  the  decedent  had  died  seised  thereof, 
upon  obtaining  an  order  therefor  from  the  court;  and  the 
proceeds  of  all  goods,  chattels,  rights,  and  credits  so  re- 
covered must  be  appropriated  in  payment  of  the  debts  of 
the  decedent  in  the  same  manner  as  other  property  in  the 
hahds  of  the  executor  or  administrator.  En.  March  11, 1872. 
Am'd.  1880,  98. 

Cal.Rep.Cit.  57.  241;  82.  160;  85,  547. 

Prob.  Act,  sec.  204.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448. 
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CHAPTER    rX- 

OP    THE    CONVBYANCB    OP    RBAL    ESTATE    BT    EXB0UT0R8 
AND    ADMINISTRATORS    IN    CERTAIN    CASES. 

I  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 

§  1598.  Petition  for  executor  to  make  conveyance,  and  notice  of 

hearing. 

S  1599.  Interested  parties  may  contest. 

S  1600.  Conveyances  when  ordered  to  be  made. 

I  1601.  Execution  of  conveyance  and  record  thereof. 

9  1602.  Rights  of  petitioner  to  enforce  contract. 

i  1608.  Efiect  of  conveyance. 

I  1604.  Effect  of  recording  a  copy  of  the  decree. 

9  1605.  Recording   decree    does   not    supersede    power   of   court  to 

enforce  it. 

9  1606.  Where  party  to  whom  conveyance  to  be  made  is  dead. 

9  1607.  Decree  may  direct  possession  to  be  surrendered. 

§  1597.  Executor  to  complete  contracts  for  sale  of  real 
estate.  When  a  person  who  Is  bound  by  contract  In  writ- 
ing to  convey  any  real  estate  dies  before  making  the 
conveyance,  and  in  all  cases  when  such  decedent,  if  living, 
might  be  compelled  to  make  such  conveyance,  the  court 
may  make  a  decree  authorizing  and  directing  his  executor 
or  administrator  to  convey  such  real  estate  to  the  person 
entitled  thereto.    En.  March  11,  1872.    Am'd.  186.^,  99. 

Cal.Rep.Cit.     49.  471 ;     49,  472  ;     58,  416 ;     64.  444 ;     74,  284 ; 
81,  416;  137.  478. 

Prob.  Act,  sec.  205.     En.  April  22,  1850.     Rep.  1851,  489. 

En.  1851,  448. 

f  1598.  Petition  for  executor  to  make  conveyance,  and 
notice  of  hearing.  On  the  presentation  of  a  verified  petition 
by  any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  published 
at  least  four  successive  weeks  before  such  hearing,  in 
such  newspaper  in  this  state  as  he  may  designate.  En. 
March  11,  1872.    Am'd.  1880,  99. 

Cal.Rep.Clt.  64,  445;  91,  416:  124.  247;  124.  263;  124.  254. 

Prob.  Act,  sec.  206.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Verification  of  pleadings:  Ante,  sec.  446. 

Publication  of  notice:  Post,  sec.  1705. 

Petition:  Ante,  sec.  1518. 


H 1599-1602  CONVEYANCB.  004 

8  1599.  Interested  parties  may  contest.  At  the  time  and 
place  appointed  for  the  hearing,  or  at  such  other  time  to 
which  the  same  may  be  postponed,  upon  satisfactory  proof 
by  affidavit  or  otherwise  of  the  due  publication  of  the 
notice,  the  court  must  proceed  to  a  hearing,  and  all  persons 
interested  in  the  estate  may  appear  and  contest  such 
petition,  by  filing  their  objections  in  writing,  and  the 
court  may  examine,  on  oath,  fthe  petitioner  and  ail  who 
may  be  produced  before  him  for  that  purpose.  Jim.  March 
11,  1872. 

Prob.  Act,  sec.  207.  En.  April  22,  1860.  Rep.  1851»  489. 
En.  1851,  448.    Am'd.  1861,  646. 

8 1600.  Conveyances  when  ordered  to  be  made.  U^ 
after  a  full  hearing  upon  the  petition  and  objections,  and 
examination  of  the  facts  and  circumstances  of  the  claim, 
the  court  is  satisfied  that  the  petitioner  is  entitled  to  a 
conveyance  of  the  real  estate  described  in  the  petition, 
a  decree  authorizing  and  directing  ^e  executor  or  ad- 
ministrator to  execute  a  conveyance  thereof  to  the  pe- 
titioner must  be  made,  entered  on  the  minutes  of  the 
court  and  recorded.    En.  March  11,  1872. 

Cal.Rep.Cit.  91,  416. 

Prob.  Act,  sec.  208.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  646. 

§  1601.  Execution  of  conveyance  and  record  thereof. 
The  executor  or  administrator  must  execute  the  convey- 
ance according  to  the  directions  of  the  decree,  a  certified 
copy  of  which  must  be  recorded  with  the  deed  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  admin- 
istrator to  make  the  conveyance.  En.  March  11,  1872. 
Am'd.  1873-4,  371. 

Prob.  Act,  sec.  209.  En.  Aprii  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  646. 

9 1602.  Rights  of  petitioner  to  enforce  contract.  If, 
upon  hearing,  as  hereinbefore  provided,  the  right  of  the 
petitioner  to  have  a  specific  performance  of  the  contract  is 
found  to  be  doubtful,  the  court  must  dismiss  the  petition 
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Without  prejudice  to  the  right  of  the  petitioner,  who  may, 
at  any  time  within  six  months  thereafter,  proceed  by  ac- 
tion to  enforce  a  specific  performance  thereof.    lui.  March 
11,  1872.    Am'd.  1880,  99. 
Cal.Rep.Clt.  61,  168. 

Prob.  Act,  sec.  210.  En.  April  22,  1850.  Rep.  1851,  489. 
JBn.  1851,  448.    Am'd.  1861,  646. 

§  1603.  Effect  of  conveyance.  Every  conveyance  made 
in  pursuance  of  a  decree  as  provided  In  this  chapter,  shall 
pass  the  title  to  the  estate  contracted  for,  as  fully  as  if 
the  contracting  party  himself  was  still  living,  and  executed 
the  conveyance.    En.  March  11,  1872.    Am'd.  1880,  99. 

Prob.  Act,  sec  211.    En.  April  22,  1860.    Rep.  1851,  489. 
Bn.  1851,  448. 
Conveyances  by  executor,  etc.:  Ante,  sec.  1555. 

f  1604.  Effect  of  recording  a  copy  of  the  decree.  A 
copy  of  the  decree  ^or  a  conveyance,  as  provided  in  this 
chapter,  duly  certified  and  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  lands  lie,  gives  the  person 
entitled  to  the  conveyance  a  right  to  the  possession  of  the 
lands  contracted  for,  and  to  hold  the  same  according  to 
the  terms  of  the  intended  conveyance,  in  like  manner  as 
if  they  had  been  conveyed  in  pursuance  of  the  decree. 
Bn.  March  11,  1872.    Am'd.  1880,  99. 

Prob.  Act,  sec.  212.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

8  1605.  Recording  decree  does  not  supersede  power  of 
court  to  enforce  It.  The  recording  of  any  decree,  as  pro- 
Tided  in  the  preceding  section,  shall  not  prevent  the  court 
making  the  decree  from  enforcing  the  same  by  other  pro« 
cess.    En.  March  11, 1872. 

Prob.  Act,  sec.  213.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

f  1606.  Where  party  to  whom  conveyance  to  be  made 
la  dead.  If  the  person  entitled  to  the  conveyance  dies 
before  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  completion  of  the  conveyance, 
any  person  entitled  to  succeed  to  his  rights  in  the  contract. 
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or  the  executor  or  administrator  of  such  decedent,  may, 
for  the  benefit  of  the  person  so  entitled,  commence  such 
proceedings  or  prosecute  any  already  commenced,  and  the 
conveyance  must  be  so  made  as  to  vest  the  estate  in 
the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit.  En.  March  11,  1872. 
Cal.Rep.Clt.  91,  416. 

Prob.  Act,  sec.  214.  En.  April  22.  1850.  Rep.  1851.  489. 
En.  1851,  448. 

§  1607.  Decree  may  direct  possession  to  be  surrendered. 
The  decree  provided  for  in  this  chapter  may  direct  the 
possession  of  the  property  therein  described  to  be  sur- 
rendered to  the  person  entitled  thereto,  upon  his  pro- 
ducing the  deed  and  a  certified  copy  of  the  decree,  when, 
by  the  terms  of  the  contract,  possession  is  to  be  sur- 
rendered.    En.  March  11,  1872. 

CaI.Rep.Cit.  68,  416;  64,  444;  81,  416. 


CHAPrBR    X. 

OP     ACCOUNTS     RENDERED     BY    EXECUTORS     AND     ADMIN- 
ISTRATORS   AND    OP    THE    PAYMENT    OP    DEBTS. 

Article  I.     Liabilities  and  Compensation  of  Executors  and  Admin- 
tstrators,  81  1612-1618. 
II.     Accounting  and   Settlements  by   Executors   and  Admin- 
istrators, SS  1622-1640. 
III.     The  Payment  of  Debts  of  the  Estate,  9§  1643-1658. 

ARTICLE    I. 

LIABILITIES   AND  COMPENSATION   OP   EXECUTORS   AND  AD- 
MINISTRATORS. 

I  1612.  When  executor  or  administrator  personally  liaMe. 

9  1613.  Executor  to  be  charged  with  all  estate,  etc 

8  1614.  Not  to  profit  or  lose  by  estate. 

{  1616.  Uncollected  debts  without  fault. 

S  1616.  Compensation  of  the  executor  and  administrator. 

8  1617.  Not  to  purchase  claims  against  the  estate. 

{  1618.  Executor's  and  administrator's  commissions. 

Gen.  Clt.  to  Art.— Cal.Rep.Ctt.  181,  427. 

S  1612.  When  executor  or  administrator  personally  liable. 
No  executor  or  administrator  is  chargeable  upon  any 
special  promise  to  answer  damages  or  to  pay  the  debts 
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of  the  testator  or  Intestate  out  of  his  own  estate,  unless 
the  agreement  for  that  purpose,  or  some  memorandum  or 
note  thereof*  is  in  writing  and  signed  by  such  executor  or 
administrator,  or  by  some  other  person  by  him  thereunto 
specially  authorized.     En.  March  11,  1872. 

Cal.Rep.Cit.  101,  885;  117,  693. 

Prob.  Act,  sec.  215.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Compare:  Post,  sec.  1973,  subd.  2. 

1 1613.  Executor  to  be  charged  with  all  estate,  etc. 
Every  executor  and  administrator  is  chargeable  in  his 
account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession,  at  the  value  of  the 
appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  in- 
terest, profit  and  income  of  the  estate.    En.  March  11, 1872. 

Cal.Rep.Cit.  70,  71;  74.203;  74,213;  74.640;  92.170; 
92.  174;  119,  684«  131.  36. 

Prob  Act,  sec.  216.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  43.  649;  48,  660. 

1 1614k  Not  to  profit  or  lose  by  estate.  He  shall  not 
make  profit  by  the  increase,  nor  suffer  loss  by  the  decrease 
or  destruction,  without  his  fault,  of  any  part  of  the  estate. 
He  must  account  for  the  excess  when  he  sells  any  part  of 
the  estate  for  more  than  the  appraisement,  and  if  any  is 
sold  for  less  than  the  appraisement,  he  is  not  responsible 
(or  the  loss  if  the  sale  has  been  Justly  made.  En.  March 
11,  1872. 

Cal.Rep.Cit.  74.  640;  119.  684. 

Prob.  Act,  sec.  217.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

CaI.Rep.Cit.  26.  429;  44,  688. 

Becoming   purchaser:    Ante,    sec.   1576. 

8  1615.  Uncollected  debts  without  fault.  No  executor  or 
administrator  is  accountable  for  any  debts  due  to  the 
decedent,  if  it  appears  that  they  remain  uncollected  without 
his  fault    En.  March  11,  1872. 

CalJlep.Clt  74.  203;  109,  423;  123,  104;  131,  36;  133.  615. 
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Prob.  Act,  sec.  218.  En.  April  22.  1850.  Rep.  1S51.  i89. 
En.  1861,  448. 

8  1616.    Compensation  of  the  executor  and  administrator. 

He  shall  be  allowed  all  necessary  expenses  in  the  care. 

management,  and  settlement  of  the  estate,  including  reasos- 

able  fees  paid  to  attorneys  for  conducting  the  necessary 

proceedings  or  suits  in  courts,  and  for  his  seirices  such 

fees  as  provided  in  this  chapter;  but  when  the  decedent, 

by  his  will,  makes  some  other  provision  for  the  compenaar 

tion  of  his  executor,  that  shall  be  a  full  compensation  for 

his  services,  unless,  by  a  written  instrument,  filed  in  the 

court,  he  renounces  all  claim  for'  compensation  provided 

by  the  wUl.     En.  March    11,    1872.     Am'd.    1873-4,    414; 

1880,  99. 

Cal.Rep.Clt.  65.  379;  88.  4;  101.  885;  108.  458;  112.  463: 
120.  454;  121,  191;  123,  660:  123,  663:  125,  196;  125.  197; 
138,  370. 

Prob.  Act,  sec.  219.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  88,  87;  43,  661. 

Compensation    for    services — commissions,    where    no 
provision  in  will,  etc.:  Post,  sec.  1618. 
Costs:  Ante,  sec.  1509. 

§  1617.  Not  to  purchase  claims  against  the  estate.  No 
administrator  or  executor  shall  purchase  any  claim  against 
the  estate  he  represents;  and  if  he  pays  any  claim  for  less 
than  its  nominal  value,  he  is  only  entitled  to  charge  In  his 
account  the  amount  he  actually  paid.    En.  March  11,  1872. 

CaI.Rop.Cit  93,  118;  93,  120. 

Prob.  Act.  sec.  220.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  9.  636;  21.  32. 

Purchasing  property  of  estate:  Ante,  sec.  1576;  fraud- 
ulently selling  realty:  Ante,  sec.  1572. 

8 1618.  Executor's  and  administrator's  commissions. 
When  no  compensation  Is  provided  by  the  will,  or  the 
executor  renounces  all  claim  thereto,  he  must  be  allowed 
commissions  upon  the  amount  of  estate  accounted  for  by 
him,  as  follows:  for  the  first  thousand  dollars,  at  the  rate 
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of  seven  per  cent;  for  all  above  that  sum,  and  not  exceed- 
ing ten  thousand  dollars,  at  the  rate  of  five  per  cent;  for 
all  above  ten  thousand  dollars,  and  not  exceeding  twenty 
thousand  dollars,  at  the  rate  of  four  per  cent;  for  all  above 
twenty  thousand  dollars,  and  not  exceeding  fifty  thousand 
dollars,  at  the  rate  of  three  per  cent;  for  all  above  fifty 
thousand  dollars,  and  not  exceeding  one  hundred  thousand 
dollars,  at  the  rate  of  two  per  cent;  and  for  all  above  one 
hundred  thousand  dollars,  at  the  rate  of  one  per  cent  The 
same  commissions  shall  be  allowed  to  administrators.  In  all 
cases,  such  further  allowance  may  be  made  as  the  court 
may  deem  just  and  reasonable  for  any  extraordinary  ser- 
vice, but  the  total  amount  of  such  extra  allowance  must 
not  exceed  one-half  the  amount  of  commissions  allowed 
by  this  section.  Where  the  property  of  the  estate  is  dis- 
tributed in  kind,  and  involves  no  labor  beyond  the  custody 
and  distribution  of  the  same,  the  commissions  shall  be 
computed  on  all  the  estate  above  the  value  of  twenty 
thousand  dollars,  at  one  half  of  the  rates  fixed  in  this  sec- 
tion. Public  administrators  shall  receive  the  same  com- 
pensation and  allowances  as  are  allowed  in  this  title  to 
other  administrators.  All  contracts  between  an  executor  or 
administrator  afld  an  heir,  devisee,  or  legatee,  for  a  higher 
compensation  than  that  allowed  by  this  section,  shall  be 
void;  provided,  this  act  shall  not  apply  to  estates  now 
in  course  of  administration,  except  where,  and  to  the  extent 
that,  such  estates  consist  of  bonds  and  other  securities, 
to  be  distributed  without  extra  expense  in  administration. 
En.  March  11,  1872.    Am'd.  1873-4,  415;  1880,  100;  1881,  36. 

Cal.Rep.Cit.  66,  379 ;  65.  381 ;  70.  71 ;  96.  627 ;  108,  466 ; 
110.  666 :  119.  684 ;  121.  191 ;  123.  103 ;  124,  48 ;  126,  197 ; 
127,  188:  133,  463. 

Prob.  Act,  sec.  221.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  646. 
GaI.Rep.Clt  80,  113;  48,  650;  46.  6?^. 
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ARTICLE]    IL 

ACCOUNTINQ   AND   SETTLEMENTS   BY   EXECUTORS   A2n>   AI>- 

MINISTRAT0R3. 

I  1622.  To  render  exhibit  ot  receipts  and  diBbureements,  and  clalme 

allowed. 

$  1628.  Citation  to  account  at  third  term. 

8  1624.  Petition  for  citation  to  render  final  or  other  acoount. 

8  1625.  Citation  to  account  on  application. 

1626.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  ot  term. 

1629.  Executor  to  account  after  his  authority  reyoked. 
I  1630.  Revoking  authority  of  executor,  when. 

8  1631.     To  produce  and  file  vouchers,  which  remain  In  court. 

8  1632.     Vouchers   for    items   less   than   twenty   dollars,   when    ae-> 

cepted. 
8  1683.     Day  of  settlement  to  be  appointed,  and  must  glTe  aotloe 

thereof.    Hearing. 

1634.  When  settlement  is  final  notice  must  so  state. 

1635.  Interested  party  may  file  exceptions  to  acoount. 

1636.  All  matters  may  be  contested  by  the  heirs.    Hearing. 

8  1637.     Settlement  of  accounts  to  be  conclusive,  when  and   when 

not. 
8  1638.     Proof  of  notice  of  settlement  of  accounts. 
8  1639.     Sale  of  personal  property. 
8  1640.     Moneys  Invested  by  order  of  oourt. 

9  1622.  To  render  exhibit  of  receipts  and  disbursements 
and  claims  allowed.  Six  montlus  after  hjs  appointment, 
and  at  any  time  when  required  by  the  court,  either  upon 
Its  own  motion  or  upon  the  application  of  any  person  in- 
terested In  the  estate,  the  executor  or  administrator  must 
render,  for  the  Information  of  the  court,  an  exhibit  under 
oath,  showing  the  amount  of  money  received  and  expended 
by  him,  the  amount  of  all  claims  presented  against  the 
estate,  and  the  names  of  the  claimants,  and  all  other 
matters  necessary  to  show  the  condition  of  Its  affairs.  En. 
March  11,  1872.    Am'd.  1880,  100. 

Cal.Rep.Cit.  109,  428;  112,  81;  127.  188;  131.  416. 

Prob.  Act,  sec.  222.  En.  April  22,  1850.  Rep.  1851,  489. 

Sn.  1851,  448. 

Cal.Rep.Cit.  9,  636. 

§  1623.  Citation  to  account  at  third  term.  If  the  ex- 
ecutor or  administrator  falls  to  render  an  exhibit  Zot  six 
months  after  his  appointment,  the  court,  or  a  judge  thereof, 
must  cause  a  citation  to  be  Issued  requiring  him  to  appear 
and  render  It    En.  March  11. 1872.    Am'd.  1880, 100. 

Cal.Rep.Cit.  72.  24;  112.  17Q ;   116.  461. 
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Prob.  Act,  sec.  223.    En.  April  22,  1850.     Rep.  1861»  489. 
Bn.  1851,  448. 
Citation:  Post,  sees.  1707-1711. 

8 1624k  Petition  for  citation  to  render  final  or  other 
account.  Any  person  interested  in  the  estate  may,  at  any 
time  before  the  final  settlement  of  accounts,  present  bis 
petition  to  the  court,  or  a  Judge  thereof,  praying  that  the 
executor  or  administrator  be  required  to  appear  and  render 
such  exhibit,  setting  forth  the  facts  showing  that  it  is 
necessary  and  proper  that  such  an  exhibit  should  be  made. 
En.  March  11,  1872.    Am'd.  1880,  100. 

CalJaepXit.  80,  07;  119,  241.    Bnbd.  5—112,  441.- 

Prob.  Act,  sec  224.  En.  April  22,  1850.  Rep.  1851»  4S9. 
Bn.  1851,  448. 

8  1625.  Citation  to  account  on  application.  If  the  court 
or  a  Judge  thereof,  is  satisfied,  either  from  the  oath  of 
the  applicant  or  from  any  other  testimony  offered,  that  the 
facts  alleged  are  true,  and  considers  the  showing  of  the 
applicant  sufficient,  he  must  direct  a  citation  to  be  issued  to 
the  executor  or  administrator,  requiring  him  to  appear,  at 
some  day  to  be  named  in  the  citation,  and  render  an 
exhibit  as  prayed  for.  En.  March  11,  1872.  Am'd.  1880, 
100. 

Gal.Rep.Clt.  112.  81;  116.  461. 

Prob.  Act,  sec.  225.  En.  April  22,  1860.  Rep.  1851,  489. 
jSn.  1851,  448. 

f  1626.  Objections  to  account,  who  may  file.  When 
an  exhibit  is  rendered  by  an  executor  or  administrator, 
any  person  interested  may  appear,  and  by  objections  in 
writing,  contest  any  account  or  statement  therein  contained. 
The  court  may  examine  the  executor  or  administrator,  and 
if  he  has  been  guilty  of  neglect,  or  has  wasted,  embezzled, 
or  mismanaged  the  estate,  his  letters  must  be  revoked. 
En.  March  11, 1872. 

Oal.Rep.Clt  123,  104. 

Prob.  Act,  sec.  226.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.01t.  26.  67. 
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Any  person  interested:  Post^  sec.  1635. 

Revocation  for  misconduct:  Ante,  sees.  1436  et  seq. 

§  1627.  Attachment  for  not  obeying  citation.  If  any 
executor  or  administrator  neglects  or  refuses  to  appear  and 
render  an  exhibit,  after  having  been  duly  cited,  an  attach- 
ment may  be  issued  against  him,  and  such  eichibit  enforced, 
or  his  letters  may  be  revoked,  in  the  discretion  of  the 
court    En.  March  11,  1872. 

Prob.  Act.  sec.  227.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

CalJlep.Clt.  26,  429. 

Contempt:  Ante,  sees.  1209  et  seq. 

§  1628.  To  render  accounts  at  expiration  of  term. 
Within  thirty  days  after  the  expiration  of  the  time  men- 
tioned in  the  notice  to  creditors  within  which  claims  muRt 
be  exhibited,  every  executor  or  administrator  must  render 
a  full  account  and  report  of  his  administration.  If  he  fails 
to  present  his  accoimt,  the  court  or  judge  must  compel 
the  rendering  of  the  account  by  attachments,  and  any  per- 
son interested  in  the  estate  may  apply  for  and  obtain  an 
attachment;  but  no  attachment  must  issue  unless  a  cita- 
tion has  been  first  issued,  served,  and  returned,  requiring 
the  executor  or  administrator  to  appear  and  show  cause 
why  an  attachment  should  not  issue.  Eivery  account  must 
exhibit  all  debts  which  have  been  presented  and  allowed 
during  the  period  embraced  in  the  account  En.  March  11, 
1872.    Am'd.  1875-6,  104. 

Cal.Rep.Clt.  72,  24;  109,  423;  112,  81;  183,  449. 

Prob.  Act,  sec.  228.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  647. 

Cal.Rep.Clt.  9,  686;  26,  429;  80,  110;  55,  582. 

Account  of  administration — final:  Post,  sees.  1647,  1652. 
Judge  may  receive  at  chambers:  Ante,  sec.  166. 

§  1629.  Executor  to  account  after  his  authority  re- 
voked. When  the  authority  of  an  executor  or  administrator 
ceases,  or  is  revoked  for  any  reason,  he  may  be  dted  to  ac- 
count before  the  court  at  the  instance  of  the  person  suc- 
ceeding to  the  administration  of  the  same  estate,  in  like 
manner  as  he  might  have  been  cited  by  any  person  inter- 
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ested  in  the  estate  during  the  time  he  was  executor  or 
administrator.    £n.  March  11,  1872.    Am'd.  1880,  101. 

Cal.Rep.Cit.  52,  637;  74,  539. 

Prob.  Act,  sec.  229.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

S  1630.  Revoking  authority  of  executor,  when.  If  the  ex- 
ecutor or  administrator  resides  out  of  the  county,  or  ab- 
sconds or  conceals  himself  so  that  the  citation  cannot  be 
personally  served,  and  neglects  to  render  an  accoimt 
within  thirty  days  after  the  time  prescribed  in  this  article, 
or  If  he  neglects  to  render  an  account  within  thirty  days 
after  being  committed  where  the  attachment  has  been  ex- 
ecuted, his  letters  must  be  revoked.    En.  March  11,  1872. 

Prob.  Act,  sec.  230.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1861,  448. 
Compare:   Ante,  sec.  1439. 

S  1631.  To  produce  and  file  vouchers,  which  remain  In 
court.  In  rendering  his  account,  the  executor  or  adminis- 
trator must  produce  and  file  vouchers  for  all  charges,  debts, 
claims,  and  expenses  which  he  has  paid,  which  must  remain 
in  the  court;  and  he  may  be  examined  on  oath  touching 
such  payments,  and  also  touching  any  property  and  ef- 
fects of  the  decedent,  and  the  disposition  thereof.  When 
any  voucher  is  required  for  other  purposes,  it  may  be  with- 
drawn on  leaving  a  certified  copy  on  file;  if  a  voucher  is 
lost,  or  for  other  good  reason  cannot  be  produced  on  the 
settlement,  the  payment  may  be  proved  by  the  oath  of  any 
competent  witness.    En.  March  11^  1872. 

Cftl.Rep.Clt.  68,  849;  74,  202;  80,  173;  80,  176. 

Prob.  Act,  sec.  231.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1861,  647. 

Vouchers — required  of  claimant:  Ante,  sec.  1494;  want 
of:  Post,  sec.  1632. 

§  1632.  Vouchers  for  Items  leas  than  twenty  dollars, 
when  accepted.  On  the  settlement  of  hli  account  he  may 
be  allowed  any  item  of  expenditure  not  exceeding  twenty 
dollars,  for  which  no  voucher  is  produced,  if  such  item 
be  supported  by  his  own  uncontradicted  oath  positive  to 
the   fact  of  payment,   specifying   when,   where,   and   to 

Code  ClT.  Proc— 52. 
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Whom  it  was  made;  but  such  allowances  in  the  whole  must 
not  exceed  five  hundred  dollars  against  any  one  estate,  and 
if,  upon  such  settlement  of  accoimts,  it  appear  ihat  debts 
against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  statute  or  sections  one 
thousand  four  hundred  and  ninety-four,  one  thousand  four 
hundred  and  ninety-five,  and  one  thousand  four  hundred 
and  ninety-six  of  this  code,  and  it  shall  be  proven  by  com- 
petent evidence  to  the  satisfaction  of  the  court  that  such 
debts  were  Justly  due,  were  paid  in  good  faith,  that  the 
amount  paid  was  the  true  amount  of  such  indebtedness 
over  and  above  all  payments  or  set-offs,  and  that  the  estate 
is  solvent,  it  shall  be  the  duty  of  the  said  court  to  allow  the 
said  sum  so  paid  in  the  settlement  of  said  accoiuits. 
Kn.  March  11.  1872.    Am'd.  1880,  101. 

Cal.Rep.Cit.     63,360;     72,340;     80,173;     80,176;     92,294; 

116,  S3;  127,  187. 

Prob.  Act,  sec.  232.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

81633.  Day 'of  aettlement  to  be  appointed,  and  must 
give  notice  thereof.  Hearing.  When  any  account  is  ren- 
dered for  settlement,  the  clerk  of  the  court  must  appoint  a 
day  for  the  settlement  thereof,  and  thereupon  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  thp  executor  or  administrator,  and  the  day  appointed 
for  the  settlement  of  the  account  If,  upon  the  final 
hearing  at  the  time  of  settlement,  the  court,  or  a  Judge 
thereof,  should  deem  the  notice  insufficient  from  any  cause, 
he  may  order  such  further  notice  to  be  given  as  may  seem 
to  him  proper.  En.  March  11,  1872.  Am'd.  1880, 101;  1891, 
428. 

Cal.Rep.Cit.     70.  149 ;     81.  437 ;     86.  664 ;  110,  661 ;  116.  680 ; 

117,  608;  118.  381;  120,  701;  121,  639;  129,  176. 

Prob.  Act,  sec.  233.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  233. 
Cal.Rep.Cit.  80.  Ho. 

1 1634.  When  settlement  la  final  notice  must  so  state. 
If  the  account  mentioned  In  the  preceding  section  be  for 
a  final  settlement,  and  a  petition  for  the  final  distribution 
of  the  estate  be  filed  with  said  account,  the  notice  of  set- 
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tlement  must  state  those  facts,  which  notice  must  be 
given  by  posting  or  publication  for  at  least  ten  days  prior 
to  the  day  of  settlement.  On  the  settlement  of  said  ac- 
count, distribution  and  partition  of  the  estate  to  all 
entitled  thereto  may  be  immediately  had  without  further 
notice  or  proceedings.  En.  March  11,  1872.  Am'd.  1873-4, 
872;    1875-6,   104;    1891,    428. 

Cftl.Rep.Cit.     66.  368 ;     86,  664 :     88,  879 ;  118.  381 ;  120,  701 ; 
122,  531;  125,  516;  131,  428. 

§  1635.  Interested  party  may  file  exceptions  to  account. 
On  the  day  appointed,  or  any  subsequent  day  to  which  the 
hearing  may  be  postponed  by  the  court,  any  person  in- 
terested in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  the  same.  En.  March 
11,  1872. 

Cftl.Rep.Clt.     66,  242;     66,^  243;     74,  204;     74,  205;     74,  208; 
74,  210;  116,  680;  123,  659;  127.  132. 

Prob.  Act,  sec.  234.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

C*l.Rep.Clt.  26,  57;  29,  519;  30,  110. 

S  1636.  All  matters  may  be  contested  by  the  heirs.  Hear- 
ing. All  matters,  including  allowed  claims  not  passed  upon 
on  the  settlement  of  any  former  account,  or  on  rendering 
an  exhibit,  or  on  making  a  decree  of  sale,  may  be  con- 
tested by  the  heirs,  for  cause  shown.  The  hearing  and  al- 
legations of  the  respective  parties  may  be  postponed  from 
time  to  time,  when  necessary,  and  the  court  may  appoint 
one  or  more  referees  to  examine  the  accounts,  and  make 
report  thereon,  subject  to  confirmation;  and  may  allow 
a  reasonable  compensation  to  the  referees,  to  be  paid 
out  of  the  estate  of  the  decedent.    En.  March  11,  1872. 

Cal.Rep.Cit.     62.  187 ;     62.  415  ;     67.     84 ;     72.  340 ;     74.  208 ; 
74,  568;     88,     35;  121,  639;  125,  362;  131,  417. 

Prob.  Act,  sec.  235.    En.  April  22,  1850.     Rep.  185J.,  489. 
En.  1851,  448.    Am'd.  1861,  235. 
Cal.Rep.Clt.  87,  426;  131,  417. 

Prob.  Act,  sec.  236.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  236. 
Cftl.Rep.Clt.  30,  110. 

Keferees:  Ante,  sees.  638-646. 
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§  1637.  Settlement  of  accounts  to  be  conclusive,  when 
and  when  not.  The  settlement  of  the  account  and  the 
allowance  thereof  by  the  court,  or  upon  appeal,  is  cod- 
clusive  against  all  persons  in  any  way  interested  in 
the  estate,  saving,  however,  to  all  persons  ISDorln^  un- 
der any  legal  disability,  their  right  to  move  for  cause 
to  reopen  and  examine  the  account,  or  to  proceed  by 
action  against  the  executor  or  administrator,  either  in- 
dividually or  upon  his  bond,  at  any  time  before  final 
distribution;  and  in  any  action  brought  by  any  such  per- 
son, the  allowance  and  settlement  of  the  account  is  prima 
I'acie  evidence  of  its  correctness.  Kn.  March  11,  1872. 
Am'd.  1873-4,  372. 

Cal.Rep.Cit.  63,  685 ;  54,  257 ;  72,  315 :  80,  170  ;  83.  294 ; 
87,  483 ;  118,  381 ;  119,  582 ;  123,  659 ;  129,  387 ;  131.  429. 

Prob.  Act,  sec.  237.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  24,  94;  30,  111;  36,  655;  37,  426;  54.  257. 

Conclusiveness  of  settlement:    Post,  sec.  1638. 

1 1638.  Proof  of  notice  of  settlement  of  accounts.  The 
account  must  not  be  allowed  by  the  court  until  it  is  first 
proved  that  notice  has  been  given  as  required  by  this 
chapter,  and  the  decree  must  show  that  such  proof  was 
made  to  the  satisfaction  of  the  court,  and  is  conclusive 
evidence  of  the  fact.    En.  March  11,  1872. 

Cal.Rep.Cit.  63,  522;  72,  340;  74,  208;  87,  483;  116,  580. 

Prob.  Act,  sec.  238.    En.  April  22,  1860.    Rep..  1861,  489. 
En.  1851,  448. 
^     Cal.Rep.Cit.  30,  111. 

§  1639.  Sale  of  personal  property.  Whenever  it  appears 
to  the  court  on  any  hearing  of  an  application  for  the  sale 
of  real  property,  that  it  would  be  for  the  interest  of  the 
estate  that  personal  property  of  the  estate,  or  some  part  of 
such  property,  should  be  first  sold,  the  court  may  decree 
the  sale  of  such  personal  property,  or  any  part  of  it, 
and  the  sale  thereof  shall  be  conducted  In  the  same  man- 
ner as  if  the  application  had  been  made  for  the  sale  of 
such  persona)  property  in  the  first  instance.  Sn.  Stats. 
1873-4,  873. 

Cal.Rep.Cit  104,  111. 


617  ACCOUNTS.  S5 1640, 1643 

§  1640.  Moneys  invested  by  order  of  court.  Pending  the 
settlement  of  any  estate,  on  the  petition  of  any  party  inter- 
ested therein,  and  upon  good  cause  shown  therefor,  the 
court  may  order  any  moneys  in  the  hands  of  the  executors 
or  administrators  to  be  invested  for  the  benefit  of  the 
estate  in  securities  of  the  United  States  or  of  this  state. 
Such  order  can  only  be  made  after  publication  of  notice  of 
the  petition  in  some  newspaper,  to  be  designated  by  the 
court  or  a  Judge  thereof.  £n.  Stats.  1873-4,  373.  Am'd. 
1880,  101. 

Cal.Rep.Glt.  117,  607. 


ARTICLE   IIL 

THB  PAYMENT  OF  DEBTS  OF  THB  BSTATB. 

i  1648.     Order  in  which  debU  to  be  paid. 
1644.     Where  property  insufficient  to  pay  mortgage. 
1646.     Estate  insufflclent,  a  dividend  to  be  paid. 

1646.  Funeral  expenses  and  expenses  of  last  sickness. 

1647.  Order  for  payment  of  debts  and  discharge  of  the  executor 
or  administrator. 

8  1648.     ProYision  for  disputed  and  contingent  claims. 

I  1649.     After   decree   for   payment   of   debts,    executor    personally 

liable  to  creditors. 
S  1650.     Claims  not  included  in  order  for  pasrment  of  debts,  how 

disposed  of. 

1661.  Order  tor  payment  of  legacies  and  extension  of  time. 

1662.  Final  account,  when  to  be  made. 

1663.  Neglect  to  render  final  accoimt,  how  treated. 

S  1643.  Order  in  which  debts  to  be  paid.  The  debts  of 
the  estate,  subject  to  the  provisions  of  section  twelve  hun- 
dred and  five,  must  be  paid  in  the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debta  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his  life- 
time, and  mortgages  in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate.  En.  March  11, 
1872. 

CaLRep.Cit.  62,  677;  67.  459;  88,  648;  120,  701;  124.  230; 
188.  304.  Subd.  1—131.  71.  Subd.  4—117.  506;  122.  463; 
138,  804. 

Prob.  Act,  sec.  239.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.Clt.  26,  66;  29.  868;  29.  880. 
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Preferred  claims  for  wages:    Ante,  sec.  1206. 
Family  allowance:     Ante,  sec.  1467;  post,  sec.  1646. 
Mortgaged  real  estate:    Ante,  sec.  1569. 

§  1644.  Where  property  Insufficient  to  pay  mortgage. 
The  preference  given  In  the  preceding  section  to  a  mort- 
gage  only  extends  to  the  proceeds  of  the  property  mort- 
gaged. If  the  proceeds  of  such  property  is  Insufficient  to 
pay  the  mortgage,  the  part  remaining  unsatisfied  must  be 
classed  with  other  demands  against  the  estate.  En.  March 
11,  1872. 

Cal.Rep.Cit.  129,  176. 

Prob.  Act,  sec.  240.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Proceeds  of  property  mortgaged:    Ante,  sec.  1569. 

§  1645.  Estate  InsufTicient,  a  dividend  to  be  paid.  If  the 
estate  is  insufficient  to  pay  all  the  debts  of  any  one  class, 
each  creditor  must  be  paid  a  dividend  in  proportion  to  his 
claim;  and  no  creditor  of  any  one  class  shall  receive  any 
payment  until  all  those  of  the  preceding  class  are  fully  paid. 
En.  March  11,  1872. 

Cal.Rep.Clt.  67,  469;  68,  406;  68,  616;  61,  72. 

Prob.  Act,  sec.  241.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  26,  66. 

8  1646.    Funeral  expenses  and  expenses  of  last  siclcness. 

The  executor  or  administrator,  as  soon  as  he  has  sufficient 

funds  in  his  hands,  must  pay  the  funeral  expenses,  and 

expenses  of  the  last  sickness,  and  the  allowance  made  to 

the  family  of  the  decedent.    He  may  retain  In  his  hands  the 

necessary  expenses  of  administration,  but  he  is  not  obliged 

to  pay  any  other  debt  or  any  legacy  until,  as  prescribed 

in  this  article,  the  payment  has  been  ordered  by  the  court 

En.  March  11,  1872. 

Cal.Rep.Clt.     65.  379;     88.  647;  112.  627;  116.  409;  117,  607; 
119,  681;  120,  701. 

Prob.  Act.  sec.  242.  En.  AprU  22,  1850.  Rep,  1851,  489. 
En.  1851.  448. 

Cal.Rep.Clt.  87,  428. 

S  1647.  Order  for  payment  of  debts  and  discharge  of  the 
executor  or  administrator.     Upon  the  settlement  of  the 
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accounts  of  the  executor  or  administrator,  as  required  in 
this  chapter,  the  court  must  make  an  order  for  the  payment 
of  the  debts,  as  the  circumstances  of  the  estate  require. 
If  there  is  not  sufficient  funds  in  the  hands  of  the  executor 
or  administrator,  the  court  must  specify  in  the  decree  the 
sum  to  be  paid  to  each  creditor.  If  the  whole  property  of 
the  estate  be  exhausted  by  such  payment  or  distribution, 
such  account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discharge  on 
producing  and  filing  the  necessary  vouchers  and  proof  show- 
ing that  such  payments  have  been  made,  and  that  he  has 
fully  complied  with  the  decree  of  the  court  En.  March  11, 
1872.    Am'd.  1875-6,  104. 

Cal.R6p.Glt.  87.  481;  96,  475;  97.  387;  106,  165;  109,  423; 
117,  508;  120,  701. 

Prob.  Act,  sec.  243.  En.  April  22,  1850.  Rep.  1851,  489. 

£n.  1851,  448.  Am'd.  1861,  648. 

Cal.Rep.Cit.     18,  431 ;     26.  431 ;     30,  111 :     37.  428 ;     87,  429 ; 
65.  582. 

Settlement  of  accounts:    Ante.  sec.  1628. 

§  1648.  Provision  for  disputed  and  contingent  claims.  If 
there  is  any  claim  not  due,  or  any  contingent  or  disputed 
claim  against  the  estate,  the  amount  thereof,  or  such  part 
of  the  same  as  the  holder  would  be  entitled  to  if  the  claim 
were  due,  established,  or  absolute,  must  be  paid  into  the 
court,  and  there  remain,  to  be  paid  over  to  the  party  when 
he  becomes  entitled  thereto;  or,  if  he  fails  to  establish  his 
claim,  to  be  paid  over  or  distributed  as  the  circumstances 
of  the  estate  require.  If  any  creditor  whose  claim  has  been 
allowed,  but  is  not  yet  due  appears  and  assents  to  a  deduc- 
tion therefrom  of  the  legal  interest  for  the  time  the  claim 
has  yet  to  run,  he  is  entitled  to  be  paid  accordingly.  The 
payments  provided  for  in  this  section  are  not  to  be  made 
when  the  estate  is  insolvent,  unless  a  pro  rata  distribution 
is  ordered.    En.  March  11,  1872. 

Cal.R^.0it  68,406;  68,615;  61,  72;  67,640;  96.475; 
96,  476;  106,  165. 

Prob.  Act,  sec.  244.  En.  April  22,  1850.  Rep.  1851,  489. 
ShL  1851,  448. 

Cal.Rep.Cit.  18,  429;  18.  430;  18.  431;  55,  582. 

S  1649.  After  decree  for  payment  of  debts,  executor  per^ 
•onally  liable  to  creditors.    When  a  decree  is  made  by  the 
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court  for  the  payment  of  creditors,  the  executor  or  admin- 
istrator is  personally  liable  to  each  creditor  for  his  allowed 
claim,  or  the  dividend  thereon,  and  execution  may  be  issued 
on  such  decree,  as  upon  a  judgment  in  the  court,  in  favor 
of  each  creditor,  and  the  same  proceeding  may  be  had  under 
such  execution  as  under  execution  in  other  cases.  The 
executor  or  administrator  is  liable  therefor  on  his  bond  to 
each  creditor.  En.  March  11,  1872.  Am'd.  1880,  101. 
Cal.Rep.Clt.  128,  887;  129,  887. 

Prob.  Act,  sec.  245.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1861,  448. 

Cal.Rep.Cit.  14,  180;  26,  481;  26,  482. 

S 1650.  Claims  not  Included  in  order  for  payment  of 
debts,  how  disposed  of.  .When  the  accounts  of  the  admin- 
istrator or  executor  have  been  settled,  and  an  order  made 
for  the  payment  of  debts  and  distribution  of  the  estate,  no 
creditor,  whose  claim  was  not  included  in  the  order  for 
payment,  has  any  right  to  call  upon  the  creditors  who  have 
been  paid,  or  upon  the  heirs,  devisees,  or  legatees,  to  con- 
tribute to  the  payment  of  his  claim;  but  if  the  executor  or 
administrator  has  failed  to  give  the  notice  to  the  creditors, 
as  prescribed  in  section  fourteen  hundred  and  ninety-one, 
such  creditor  may  recover  on  the  bond  of  the  executor  or 
administrator  the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  before  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day.    E^n.  March  11, 1872. 

Cal.Rep.Cit.  64,  370;  68,  616;  96,  476;  96,  476;  128.  100. 
Prob.  Act,  sec.  246.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  66,  682. 

S  1651.    Order  for  payment  of  legacies  and  extension  of 

time.  If  the  whole  of  the  debts  have  been  paid  by  the 
first  distribution,  the  court  must  direct  the  payment  of 
legacies  and  the  distribution  of  the  estate  among  the  heirs, 
legatees,  or  other  persons  entitled,  as  provided  in  the  next 
chapter;  but  if  there  be  debts  remaining  unpaid,  or  It  for 
other  reasons,  the  estate  be  not  in  a  proper  condition  to 
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be  closed,  the  court  must  give  such  extension  of  time  as 
may  be  reasonable,  for  a  final  settlement  of  the  estate.  En. 
March  11,  1872. 

Cal.Rep.Clt.  67,  469;  68,  615;  96,  476;  98.  606;  109,  428. 

Prob.  Act,  sec.  247.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  648. 
CalJlep.Clt.  80,  111;  66,  682. 

S  1652.  Final  account,  when  to  be  made.  At  the  time 
designated  in  the  last  section,  or  sooner,  if  within  that  time 
all  the  property  of  the  estate  has  been  sold,  or  there  are 
sufficient  funds  in  his  hands  for  the  payment  of  all  the 
debts  due  by  ihe  estate,  and  the  estate  be  in  a  proper  condi- 
tion to  be  closed,  the  executor  or  administrator  must  render 
a  final  account,  and  pray  a  settlement  of  his  administration. 
En.  March  11,  1872. 

Cal.IUp.Cit.  109,  428;  122,  46. 

Prob.  Act,  sec.  248.    En.  April  22,  1860.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  648. 
Cal.Rep.Clt.  80,  248. 

Settlement  of  accounts:    Ante,  sec  1628. 

§  1653.  Neglect  to  render  final  account,  how  treated.  If 
he  neglects  to  render  his  account,  the  same  proceedings 
may  be  had  as  prescribed  in  this  chapter  in  regard  to  the 
first  account  to  be  rendered  by  him;  and  all  the  provisions 
of  this  chapter  relative  to  the  last-mentioned  account,  and 
the  notice  and  settlement  thereof,  apply  to  his  account 
presented  for  final  settlement    En.  March  11,  1872. 

Prob.  Act,  sec.  249.  En;  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.R6p.Cit  9,  636;  SO,  111. 

Proceedings  to  enforce  account:    Ante,  sees.  1628-1630. 
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CHAPTER   XI. 

OP    THE    PARTITION,    DISTRIBUTION,    AND    FINAL    SETTLB- 

MENT  OF  ESTATES. 


Article  I. 

II. 
III. 
IV. 

V. 


Partial  Distribution  Prior  to  Final  Settlement,  H  1658- 
1663. 

Distribution  on  Final  Settlement,  S9  1664-1670. 

Distribution  and  Partition,  5S  1676-1686. 

Agents  tor  Absent  Interested  Parties.  Discharge  of  Ex- 
ecutor or  Administrator,  S9  1681-1698. 

Accounts  of  Trustees.     Distribution,  St  1688-1703^ 


ARTICLE    I. 
PARTIAL  DISTRIBUTION  PRIOR  TO  FINAL  SETTLEMENT. 


S  1658. 
$  1659. 
5  1660. 
i   1661. 


S  1662. 
S  1663. 


Payment  of  legacies  upon  giving  bonds. 

Notice  of  application  for  legacies. 

Executor  or  other  person  may  resist  application. 

Decree  prayed  for  to  require  bond,  which  must  be  given. 

May  order  whole  or  part  of  share  to  be  dellTered.    Where 

partition  necessary,  how  made.     Costs. 
Order  for  payment  of  bond,  and  suit  thereon. 
Any  heir,   devisee,  or  legatee  may  petition  the  court  for 

distribution  of  net  proceeds.     Order  of  court.     Bond. 


S  1658.    Payment  of  legacies  upon  giving  bonds.    At  anf 

time  after  the  lapse  of  four  months  from  the  issuing  at 

letters  testamentary  or  of  administration,  any  heir,  devisee, 

or  legatee,  may  present  his  petition  to  the  court  for  the 

legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  he 

given  to  him  upon  his  giving  honds,  with  security,  for  the 

payment  of  his  proportion  of  the  debts  of  the  estate.    En. 

March  11,  1872. 

Cal.Rep.Cit.  57,459;  63,107;  65,880;  74.812;  81,437: 
105,  371;  107.  594;  110.  561;  115,  639;  119,  408;  121,  127; 
121,  393;  121,  394;  122,  530;  122.  531;  132,  664;  133,  658. 

Prob.  Act,  sec.  250.    En.  April  22,  1850.    Rep.  1851,  439. 
]En.  1851,  44S.    Am'd.  1861,  648. 
Cal.Rep.Cit.  14,  112;  81,  618;  81,  619. 

Payment  of  legacies — order  of  appropriation  for:  Civ. 
Code,  sec.  1360. 

Proportion  of  the  debts — ^for  which  legatee,  etc.,  liable: 
Civ.  Code,  sec.  1377;  see  ante,  sec.  1650. 

Partial  distribution:     Post,  sec.  1661. 

§  1659.  Notice  of  application  for  legacies.  Notice  of  tb4 
application  must  be  given  to  the  executor  or  administrator. 
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personally,  and  to  ail  persons  interested  in  the  estate,  in  the 
same  manner  that  notice  is  required  to  be  given  of  the 
settlement  of  the  account  of  an  executor  or  administrator. 
En.  March  11, 1872. 

C&I.Rep.Cit  81,  437;  110,  561. 

Prob.  Act,  sec.  251.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  648. 
Notice  of  settlement  of  account:    Ante,  sec.  1633. 

1 1660.  Executor  or  other  person  may  resist  application. 
The  executor  or  administrator,  or  any  person  interested  in 
the  estate,  may  appear  at  the  time  named  and  resist  the 
application,  or  any  other  heir,  devisee,  or  legatee  may  make 
a  similar  application  for  himselL    En.  March  11,  1872. 

ICal.Rep.Cit  63,  107;  110.  561. 

Prob.  Act,  sec.  252.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448. 
Any  person  Interested:  Ante,  sec.  1635. 

§  1661.  Decree  prayed  for  to  require  bond,  which  must 
be  given.  IMay  order  whole  or  part  of  share  to  be  delivered. 
Where  partition  necessary,  how  made.  Costs.  If,  at  the 
hearing,  it  appear  that  the  estate  is  but  little  indebted, 
and  that  the  share  of  the  party  applying  may  be  allowed  to 
him  without  loss  to  the  creditors  of  the  estate,  the  court 
must  make  an  order  in  conformity  with  the  prayer  of  the 
applicant,  requiring: 

1.  E3ach  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  Judge 
thereof,  with  sureties  to  be  approved  by  the  Judge,  payable 
CO  the  executor  or  administrator,  and  conditioned  for  the 
payment,  whenever  required,  of  his  proportion  of  the  debts 
due  from  the  estate,  not  exceeding  the  value  or  amount  of 
the  legacy  or  ];>ortion  of  the  estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  may  be  entitled,  or  only  a  part  thereof,  designat- 
ing it.  If,  in  the  execution  of  the  order,  a  partition  is 
necessary  between  two  or  more  of  the  parties  interested,  it 
must  be  made  in  the  manner  hereinafter  prescribed.    The 
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costs  of  these  proceedings  shall  be  paid  by  the  applicant,  or 

if  there  be  more  than  one,  shall  be  apportioned  equally 

amongst  them.    En.  March  11,  1872.    Am'd.  1880,  102. 

Cftl.Rep.Cit.     58.515;     68,107;     66,879;     66,  880;  105,  871; 
121.  127:  121,  894. 

Prob.  Act,  sec.  268.    En.  April  22,  1860.    Rep.  1851,  489. 

En.  1851,  448. 

Cftl.Rep.Cit.  14,  112;  20.  628. 

Prob.  Act.  sec.  264.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1851,  448. 

Cal.Rep.Cit.  20.  628. 

Prob.  Act,  sec.  255.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.      . 

Prob.  Act,  sec.  256.  En.  AprU  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Order — ^not  made  if  any  taxes  unpaid:  Post,  see.  1669; 
recording:    Post.  sec.  1719. 

Partition — ^manner  hereinafter  prescribed:  Post,  sees. 
1675  et  seq. 

1 1662.  Order  for  payment  of  bond,  and  suit  thereon. 
When  any  bond  has  been  executed  and  delivered  under  the 
provisions  of  tl)e  preceding  section,  and  it  is  necessary 
for  the  settlement  of  the  estate  to  require  the  pasrment  of 
any  part  of  the  money  thereby  secured,  the  executor  or 
administrator  must  petition  the  court  for  an  order  requiring 
the  payment,  and  have  a  citation  issued  and  served  on  the 
party  bound,  requiring  him  to  appear  and  show  cause  why 
the  order  should  not  be  made.  At  the  hearing,  the  court,  if 
satisfied  of  the  necessity  of  such  payment,  must  make  an 
order  accordingly,  designating  the  amount  and  giving  a 
time  within  which  it  must  be  paid.  If  the  money  is  not 
paid  within  the  time  allowed,  an  action  may  be  maintained 
by  the  executor  or  administrator  on  the  bond.  En.  March 
11, 1872. 

Prob.  Act,  sec.  257.  En.  April  22,  1850.  Rep.  1851,  489. 
(En.  1851,  448. 

Cftl.Rep.Cit.  31,  618;  81,  619. 

§  1663.  Any  heir,  devisee,  or  legatee  may  petltJon  the 
court  for  distribution  of  net  proceeds.  Order  of  eourt 
Bond.    At  any  time  after  the  lapse  of  one  year  from  the 
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Issuance  of  letters  testamentary,  or  of  administration,  any 
heir,  devisee,  or  legatee  may  present  his  or  her  petition  to 
the  court  for  the  distribution  of  the  net  proceeds  of  the 
share  of  the  said  estate  to  which  he  or  she  will  be  entitled. 
Notice  of  the  application  must  be  given,  as  required  by  sec- 
tion sixteen  hundred  and  flfty-nine.  The  executor  or  ad- 
ministrator, or  any  other  person  interested  in  the  estate, 
may  appear  at  the  time  named  and  resist  the  application,  or 
any  other  heir,  devisee,  or  legatee  may  make  a  similar  appli- 
cation for  himself.  If  at  the  hearing  it  appear  that  the  estate 
is  but  little  Indebted,  and  that  the  share  of  the  party  apply- 
ing may  be  allowed  to  him  without  loss  to  the  creditors  of 
the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to 
execute  and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  Judge,  payable 
to  the  executor  or  administrator,  and  conditioned  for  the 
payment,  whenever  required,  of  his  proportion  of  the  debts 
due  from  the  estate,  not  exceeding  the  amount  or  portion 
of  the  proceeds  of  the  estate  which  he  has  received;  pro- 
vided, that  where  the  time  for  filing  or  presenting  claims 
has  expired,  and  all  claims  that  have  been  allowed  have 
been  paid,  or  are  secured  by  mortgage  upon  real  estate 
sufficient  to  pay  them,  and  the  court  is  satisfied  that  no 
injury  can  result  to  the  estate,  the  court  may  dispense  with 
the  bond. 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee  the  proceeds  of  the  estate  to  which  he 
may  be  entitled,  or  only  a  part  thereof,  designating  it.  If, 
in  the  opinion  of  the  court,  it  be  necessary,  in  order  to 
ascertain  the  proceeds  that  any  or  all  of  the  heirs,  legatees 
or  devisees  may  be  entitled  [to]  that  the  interest  of  any 
heir,  legatee,  or  devisee  in  one  or  more  pieces  or  parcels 
of  property  of  the  estate  shall  be  determined  or  ascertained, 
the  court  may  suspend  proceedings  and  direct  the  petitioner 
or  petitioners  to  take  proceedings  under  section  sixteen 
hundred  and  sixty-four  of  this  code  to  ascertain  the  interest 
the  petitioner  or  petitioners  will  have  under  the  will  in  any 
piece  or  parcel  of  property.    The  order  must  describe  the 

Code  Civ.  Proc— 63. 
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property  in  relation  to  which  proceedings  are  to  be  tak^i. 
Whenever  any  bond  has  been  executed  and  delivered,  pro- 
ceedings npon  any  such  bond  may  be  taken  under  sectfon 
sixteen  hundred  and  sixty-two.  The  cost  of  these  proceed- 
ings shall  be  paid  by  the  applicant,  or  If  there  be  more  than 
one,  shall  be  apportioned  equally  between  them.  fin. 
Stats.  1889,  92. 

Cal.Rep.Cit  106.  871;  109,  423;  116,  689;  121,  127;  121,  131; 
121,  392;  121,  894;  126,  251;  126,  262. 


ARTICLB   IL 
DISTRIBUTION    ON    FINAL    SETTLEMENT. 

I  1664.     ProceedlnsB  in  the  nature  of  an  action  to  determine  heir- 

Bhip. 
S  1666.     Distribution  of  estate,  how  made  and  to  whom. 
i  1666.     What  the  decree  must  contain,  and  is  final. 
fi  1667.     Proceedings  tor  distribution  of  estates  of  deceased  persons. 
8  1668.     Decree  to  be  made  only  after  notice. 
i  1668.     No  distribution  made  till  taxes  on  personal  property  are 

paid. 
I  1670.     Continuation  of  administration. 

§  1664.  Proceedings  in  the  nature  of  an  action  to  deter* 
mine  heirship.  In  all  estates  now  being  administered,  or 
that  may  hereafter  be  administered,  any  person  claiming  to 
be  heir  to  the  deceased,  or  entitled  to  distribution  in  whole 
or  in  any  part  of  such  estate,  may,  at  any  time  after  the 
expiration  of  one  year  from  the  issuing  of  letters  testar 
mentary  or  of  administration  upon  such  estate,  file  a  peti* 
tion  In  the  matter  of  such  estate,  praying  the  court  to 
ascertain  and  declare  the  rights  of  all  persons  to  said 
estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made.  Upon  the  filing  .of  such  petition, 
the  court  shall  make  an  order  directing  service  of  notice  to 
all  persons  Interested'  in  said  estate  to  appear  and  show 
cause,  on  a  day  to  be  therein  named,  not  less  than  sixty 
days  nor  over  four  months  from  the  date  of  the  making  of 
such  order,  in  which  notice  shall  be  set  forth  the  name  of 
the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  hare  ap- 
peared claiming  any  interest  in  said  estate  in  the  course  of 
the  administration  of  the  same,  up  to  the  time  of  the  mak* 
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Ing  Of  said  order,  and  aach  other  persons  as  the  court  may 
direct,  and  also  a  description  of  the  real  estate  whereof 
aald  deceased  died  seised  or  possessed,  so  far  as  known, 
described  with  certalntr  to  a  common  intent,  and  requiring 
all  said  persons  and  all  persons  named  or  not  named,  having 
or  claiming  any  interest  in  the  estate  of  scUd  deceased,  at 
the  time  and  place  in  said  order  specified,  to  appear  and 
exhibit,  as  hereinafter  provided,  their  respective  claims  of 
heirship,  ownership,  or  Interest  in  said  estate,  to  said  court, 
which  notice  shall  be  served  in  the  same  manner  as  a  sum- 
mons in  a  civil  action,  upon  proof  of  which  service,  by 
afKdavit  or  otherwise,  to  the  satisfaction  of  the  court,  the 
court  shall  thereupon  acquire  jurisdiction  to  ascertain  and 
determine  the  heirship,  ownership,  and  interest  of  all 
parties  in  and  to  the  property  of  said  deceased,  and  such 
determination  shall  be  final  and  conclusive  in  the  adminis- 
tration of  said  estate  and  the  title  and  ownership  of  said 
proi>erty.  The  court  shall  enter  an  order  or  decree  estab- 
lishing proof  of  the  service  of  such  notice.  All  persons 
appearing  within  the  time  limited,  as  aforesaid,  shall  file 
their  written  appearance  in  person  or  through  their  au- 
thorized attorney,  such  attorney  filing  at  the  same  time 
written  evidence  of  his  authority  to  so  appear,  entry  of 
which  appearance  shall  be  made  In  the  minutes  of  the  court 
and  in  the  register  of  proceedings  of  said  estate.  And  the 
court  shall,  after  the  expiration  of  the  time  limited  for 
appearing  as  aforesaid,  enter  an  order  adjudging  the  default 
of  all  persons  for  not  appearing  as  aforesaid,  who  shall  not 
have  appeared  as  aforesaid.  At  any  time  within  twenty 
days  after  the  date  of  the  order  or  decree  of  the  court 
establishing  proof  of  the  service  of  such  notice,  any  of  such 
persons  so  appearing  may  file  his  complaint  in  the  matter 
of  the  estate,  setting  forth  the  facts  constituting  his  claim 
of  heirship,  ownership,  or  interest  in  said  estate,  with  such 
reasonable  particularity  as  the  court  may  require,  and 
serve  a  copy  of  the  same  upon  each  of  the  parties  or  attor- 
neys who  shall  have  entered  their  written  appearance  as 
aforesaid,  if  such  parties  or  such  attorneys  reside  within 
the  county;  and  in  case  any  of  them  do  not  reside  within 
the  county,  then  service  of  such  copy  of  said  complaint 
shall  be  made  upon  the  clerk  of  said  court  for  them,  and 
the  clerk  shall  forthwith  mail  the  same  to  the  address  of 
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Buch  party  or  attorney  as  may  hayo  left  with  said  clerk  his 
post-office  address.  Such  parties  are  allowed  twenty  days 
after  the  service  of  the  complaint,  as  aforesaid,  within 
which  to  plead  thereto,  and  thereafter  such  proceedings 
shall  be  had  upon  such  complaint  as  in  this  code  provided 
in  case  of  an  ordinary  civil  action;  and  the  issues  ot  law 
and  of  fact  arising  in  the  proceeding  shall  be  disposed  of 
in  like  manner  as  issues  of  law  and  fact  are  herein  pro- 
vided to  be  disposed  of  in  civil  actions,-  with  a  like  right 
to  a  motion  for  a  new  trial  and  appeal  to  the  supreme  court; 
and  the  provisions  in  this  code  contained  regulating  the 
mode  of  procedure  for  the  trial  of  civil  actions,  the  motion 
for  a  new  trial  of  civil  actions,  statements  on  motion  for  a 
new  trial,  bills  of  exception,  and  statements  on  appeal,  as 
also  in  regard  to  undertakings  on  appeal,  and  the  mode  of 
taking  and  perfecting  appeals,  and  the  time  within  which 
such  appeals  shall  be  taken,  shall  be  applicable  thereto; 
provided,  however,  that  all  appeals  herein  must  be  taken 
within  sixty  days  from  the  date  of  the  entry  of  the  Judg- 
ment or  the  order  complained  of.  The  party  filing  the 
petition  as  aforesaid,  if  he  file  a  complaint,  and  if  not,  the 
party  first  filing  such  complaint,  shall,  in  all  subsequent 
proceedings,  be  treated  as  the  plaintiff  therein,  and  all 
other  parties  so  appearing  shall  be  treated  as  the  defend- 
ants in  said  proceedings,  and  all  such  defendants  shall  set 
forth  in  their  respective  answers  the  facts  constituting  their 
claim  of  heirship,  ownership,  or  interest  in  said  estate, 
with  such  particularity  as  the  court  may  require,  and  serve 
a  copy  thereof  on  the  plaintiff.  Evidence  in  support  of  all 
issues  may  be  taken  orally  or  by  deposition,  in  the  same 
manner  as  provided  in  civil  actions.  Notice  of  the  taking 
of  such  depositions  shall  be  served  only  upon  the  parties 
or  the  attorneys  of  the  parties  so  appearing  in  said  proceed- 
ing. The  court  shall  enter  a  default  of  all  persons  failing 
to  appear,  or  plead,  or  prosecute,  or  defend  their  rights,  as 
aforesaid;  and  upon  the  trial  of  the  issues  arising  upon 
the  pleadings  in  such  proceeding,  the  court  shall  determine 
the  heirship  to  said  deceased,  the  owhership  of  his  estate, 
and  the  interest  of  each  respective  claimant  thereto  or 
therein,  and  persons  entitled  to  distribution  thereof,  and 
the  final  determination  of  the  court  thereupon  Aall  be 
final  and  conclusive  in  the  distribution  of  said  estate,  and  in 
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regard  to  the  title  to  all  the  property  of  the  estate  of  said 
deceased.  The  cost  of  the  proceedings  under  this  section 
shall  be  apportioned  In  the  discretion  of  the  court.  In  any 
proceeding  under  this  section,  the  court  may  appoint  an 
attorney  for  any  minor  mentioned  In  said  proceedings  not 
having  a  guardian.  Nothing  in  this  section  contained  shall 
be  construed  to  exclude  the  right  upon  final  distribution  of 
any  estate  to  contest  the  question  of  heirship,  title,  or  in- 
terest in  the  estate  so  distributed,  where  the  same  shall  not 
have  been  determined  under  the  proTlaions  of  this  section; 
but  where  such  questions  shall  have  been  litigated  under 
the  provisions  of  this  section,  the  determination  thereof,  as 
herein  provided  shall  be  conclusive  In  the  distribution  of 
said  estate.    Bn.  Stats.  18S6,  20S. 

Cal.Rep.Cit.  78,281;  78.296;  73,297 

78.  112 ;  78.  118 ;  81.  416 ;  81.  488 

88.  878  ;  88.  379 ;  88.  881 ;  89.  32 

98.  462 ;  98.  463 ;  93.  464 ;  96.  113 

102.  258 :  102.  269 ;  102.  262 

110.  232 ;  110.  233 ;  112.  692 

121.  72  ;  122.  630 ;  122.  632 

127.  605 ;  127.  606 ;  129.  176 

133.  496 ;  136.  674 ;  136.  677 

Distribution  not  to  be  granted  until  taxes  paid:     See 
post,  sec.  1669;  Pol.  Code,  sec.  3752. 


102.  266 
110,  228 
118.  668 
127.  497 
133.  494 


T8. 

110; 

,  78. 

Ill; 

81. 

489; 

;  81. 

672; 

93. 

460 

;  93. 

461; 

96. 

114 

;  96. 

667; 

108. 

126 

;  110. 

227; 

112. 

693 

;  115. 

641; 

123, 

168, 

;  124. 

166; 

.133. 

492 

;  133. 

493; 

137. 

299, 

,  187. 

478. 

1 1665.  Distribution  of  estate,  how  made  and  to  whom. 
Upon  the  final  settlement  of  the  accounts  of  the  executor 
or  administrator,  or  at  any  subsequent  time,  upon  the  appli- 
cation of  the  executor  or  administrator,  or  of  any  heir, 
legatee,  or  devisee,  the  court  must  proceed  to  distribute  the 
residue  of  the  estate  in  the  hands  of  the  executor  or  admin- 
istrator, if  any,  among  the  persons  who  by  law  ate  entitled 
thereto;  and  if  the  decedent  has  left  a  surviving  child,  and 
the  issue  of  other  children,  and  any  of  them,  before  the 
close  of  administration,  have  died  while  under  age  and  not 
having  been  married,  no  administration  on  such  deceased 
child's  estate  is  necessary,  but  all  the  estate  which  such 
deceased  child  was  entitled  to  by  inheritance  must,  without 
administration,  be  distributed  to  the  other  heirs  at  law.  A 
statement  of  any  receipts  and  disbursements  of  the  exec- 
utor or  administrator,  since  the  rendition  of  his  final  ac- 
counts, must  be  reported  and  filed  at  the  time  of  making 
such  distribution,  and  a  settlement  thereof,  together  with 
an  estimate  of  the  expenses  of  closing  the  estate,  must  be 
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made  by  the  court  and  included  in  the  order  or  decree:  or 
the  court  or  judge  may  order  notice  of  the  settlement  of 
such  supplementary  account,  and  refer  the  same  as  In  other 
cases  of  the  settlement  of  accounts.    ESn.  March  il,  1872. 

Cal.Rep.Clt.     61,668:  62.    96;     64,210;     67,423;     67.459; 

68.  114  ;     68,  618 ;  58.  675  ;     63.  523 ;     74,  515 ;     88.  379  ; 

93,  463;  107,  694;  116,  861;  119,  667;  120.  142;  122.  530; 

122,  631;  129,  176;  136,  419;  137,  866. 

Prob.  Act,  sec.  268.    En.  April  22,  1860.     Rop.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  649;  1866,  329. 
Cal.Rep.Clt.  20,  628. 

Notice  of  settlement,  of  account:    Ante,  sec.  1633. 
Distribution  of  property  of  absentee:     Post,  sec.  1693. 

§  1666.  What  the  decree  must  contain,  and  Is  final.  In 
the  order  or  decree,  the  court  must  name  the  persons  and 
the  proportions  or  parts  to  which  each  shall  be  entitled, 
and  such  persons  may  demand,  sue  for,  and  recover  their 
respective  shares  from  the  executor  or  administrator,  or 
any  person  having  the  same  in  possession.  Such  order  or 
decree  is  conclusive  as  to  the  rights  of  heirs,  legatees, 
or  devisees,  subject  only  to  be  reversed,  set  aside,  or 
modified  on  appeal.    En.  March  11,  1872. 


Cal.Rep.Cit.  64.    23 

74,  515  ;  74,  626 

102,  642 :  112,  400 

119,  570 ;  121,  444 

137,  357. 


54,  305  ;     58,  114 

74,  526;     82,     71 

116,  861 ;  119,  147 

122,    77  ;  122.  113 


Prob.  Act,  sec.  259.    En.  April  22,  1850.     Rep>  1851,  489. 
En.  1851,  448.     Am'd.  1866.  766. 
Cal.Rep.Clt  20.  628. 

Recording:  Post,  sec.  1719;  taxes  payable  before:  Post, 
sec.  1669. 

Subsequent  issue  of  letters — on  discovery  of  estate: 
Sec.  1698. 

§1667.  Proceedings  for  distribution  of  estates  of  de- 
ceased persons.  Upon  application  for  distribution,  after 
final  settlement  of  the  accounts  of  administration,  if  the 
decedent  was  a  nonresident  of  this  state,  leaving  a  win 
which  has  been  duly  proved  or  allowed  in  the  state  of  his 
residence,  and  an  authenticated  copy  thereof  has  been  ad* 
mitted  to  probate  in  this  state,  and  it  is  necessary,  in  order 
that  the  estate,  or  any  part  thereof,  may  be  distributed 


63,  457 : 

64.  332; 

100,  407 ; 

102.     10 ; 

319,  161; 

lis.  557 : 

122.  484; 

131,     76; 

eSl  PARTITION    AND    8BTTLBMBNT.         9f  1668>  1669 

according  to  the  will,  that  the  estate  in  this  state  should  be 
deliyered  to  the  executor  or  administrator  in  the  state  or 
place  of  his  residence,  the  court  may  order  such  delivery  to 
be  made,  and,  if  necessary,  order  a  sale  of  the  real  estate, 
and  a  like  delivery  of  the  proceeds.  The  delivery,  In  accord- 
ance with  the  order  of  the  court,  is  a  full  discharge  of 
the  executor  or  administrator  with  the  will  annexed,  in  this 
state,  in  relation  to  all  property  embraced  in  such  order, 
which,  unless  reversed  on  appeal,  binds  and  concludes  all 
parties  in  interest.  Sales  of  real  estate,  ordered  by  virtue 
of  this  section,  must  be  made  in  the  same  manner  as  other 
sales  of  real  estate  of  decedents  by  order  of  the  court  Bn. 
March  11,  1872.    Am'd.  1880,  102. 

Cal.Rep.Clt.  68.  466;  66,  435;  70,  407;  81,  621;  86,  663. 

Sales  of  real  estate:    Sees.  1536  et  seq. 

^  1668.  Decree  to  be  made  only  after  notice.  The  order 
or  decree  may  be  made  on  the  petition  of  the  executor  or 
administrator,  or  of  any  person  interested  in  the  estate. 
When  such  petition  is  filed  the  clerk  of  the  court  must  set 
the  petition  for  hearing  by  the  court  and  give  notice  thereof 
by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  setting  forth  the  name  of  the  estate, 
the  executor  or  administrator,  and  the  time  appointed  for 
the  hearing  of  the  petition.  If,  upon  the  hearing  of  the  peti- 
tion, the  court,  or  a  judge  thereof,  should  deem  the  notice 
insufficient  from  any  cause,  he  may  order  such  further 
notice  to  be  given  as  may  seem  to  him  proper.  If  partition 
be  applied  for,  as  provided  in  this  chapter,  the  decree  of 
distribution  shall  not  divest  the  court  of  jurisdiction  to 
order  partition,  unless  the  estate  is  finally  closed.  En. 
March  11,  1872.    Am'd.  1873-4,  373;  1893,  71. 

CalJl6p.Cit  68,  616. 

Prob.  Act,  sec.  260.  Bn.  April  22,  1860.  Rep.  1851,  489. 
fin.  1861,  448.    Am'd.  1861,  649. 

1 1669.  No  distribution  made  till  taxes  on  personal  prop- 
erty are  paid.  Before  any  decree  of  distribution  of  an 
estate  is  made,  the  court  must  be  satisfied,  by  the  oath  of 
the  executor  or  administrator,  or  otherwise,  that  all  state, 
county,  and  municipal  taxes,  legally  levied  upon  personal 
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property  of  the  estate,  have  been  fully  paid.   'Eil  March  11« 
1872.    Am'd.  1880, 102. 

Gal.Rep.Glt.  68,  616;  71,  207;  188,  184. 

Similar  provision:  Pol.  Code,  sec.  3762. 

§  1670.  Continuation  of  administration.  In  all  cases 
where  a  decedent  shall  have  left  a  will  in  and  by  the  terms 
of  which  the  testator  shall  have  limited  the  time  for  ad- 
ministration upon  an  estate  left  by  him,  and  the  executor 
and  all  of  the  legatees  or  devisees  named  in  the  will  shall 
file  and  present  to  the  court  a  petition,  in  writing,  represent- 
ing that  it  will  be  for  the  best  interests  of  the  estate  and 
of  the  beneficiaries  under  the  will  to  have  the  administra- 
tion upon  the  estate  continued  for  a  longer  period  of  time 
than  that  designated  in  such  will,  and  that  it  would  be  in- 
jurious to  the  estate  and  to  such  beneficiaries  to  have  the 
administration  brought  to  a  close  at  the  date  therefor 
designated  in  the  will,  the  court  shall  then  set  a  day  for 
the  hearing  of  said  petition;  and  notice  thereof  shall  be 
served  on  all  persons  interested  in  the  estate,  in  the  same 
manner  that  summons  in  civil  actions  is  served.  Upon 
the  day  set  for  such  hearing  (or  upon  some  other  day  to 
which  the  hearing  may  have  been  continued),  the  court 
shall  proceed  to  hear  proofs  touching  the  representations 
made  in  such  petition — and  any  person  interested  in  the 
estate  may  also  present  counter-proofs  in  opposition  to  said 
application;  and  if,  upon  sucb  hearing,  it  be  made  to  ap- 
pear to  the  court  that  the  representations  made  by  the 
petitioners  in  their  said  petition  contained  be  true,  the 
court  may  then,  by  its  order  and  decree  in  that  behalf, 
decree  and  direct  that  the  administration  upon  the  estate 
continue  for  and  during  such  further  period  of  time  as  In 
its  judgment  will  best  subserve  the  interests  of  the  estate 
and  of  the  beneficiaries  under  said  will;  provided,  however, 
that  if,  at  any  time  during  the  period  for  which  the  adminis- 
tration upon  the  estate  shall  have  been  thus  continued*  the 
executor,  or  any  one  or  more  of  the  legatees  or  devlseea, 
shall  present  to  the  court  his  or  their  petition,  representiiii? 
that  it  has  become  necessary  for  the  best  interests  of  the 
estate  and  of  the  beneficiaries  under  the  will  to  have  the 
administration  upon  the  estate  closed,  the  court  shall  then 
set  a  day  for  the  hearing  of  said  last-named  petition;  aaii 
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notice  tbereof  shall  be  given  in  the  same  manner,  and  the 
same  proceedings  be  had  thereupon,  as  shall  have  been 
given  for  and  had  upon  the  hearing  of  the  petition  asking 
for  the  continuation  of  such  administration.  And  if,  upon 
such  hearing,  it  shall  be  made  to  appear  to  the  court  that 
the  representations  made  by  such  petitioners  or  petitioner 
(as  th4  case  may  be)  are  true,  the  court  shall  then,  by  its 
order  and  decree  in  that  behalf,  decree  and  direct  ttaX  the 
administration  upon  the  estate  be  closed  as  soon  thereafter 
as,  under  the  circumstances,  shall  be  practicable.  £n. 
8UU.  1891,  423. 


ARTICLE   III. 

DISTRIBUTION    AND    PARTITION. 

i  1675.     Estate  tn  common.     Commissioners. 

S  1676.  Partition  and  notice  thereof,  and  the  time  of  filing  peti- 
tion. 

I  1677.     Estate  In  different  counties,  how  divided. 

S  1678.  Partition  may  be  made,  although  some  of  the  heirs,  etc., 
have  parted  with  their  interest. 

i  1670.     Shares  to  be  set  out  by  metes  and  bounds. 

9  1680.     Whole  estate  may  be  assigned  to  one,  in  certain  cases. 

}  1681.     Payments  for  equality  of  partition,  by  whom  and  how. 

9  1682.     Estate  may  be  sold. 

8  1683.  To  give  notice  to  all  persons  and  guardians  before  parti- 
tion.    Duties  of  commissioners. 

I  1684.     To  male  report,  and  partition  to  be  recorded. 

i  1685.     When  commissioners  to  make  partition  are  not  necessary. 

I  1686.     Advancements  made  to  heirs. 

§  1675.  Estate  In  common.  Commissioners.  When  the 
estate,  real  or  persodaU  assigned  by  the  decree  of  distribu- 
tion to  two  or  more  heirs,  devisees,  or  legatees,  is  in 
common  and  undivided,  and  the  respective  shares  are  not 
separated  and  distinguished,  partition  or  distribution  may 
be  made  by  three  disinterested  persons,  to  be  appointed 
coDunissioners  for  that  purpose  by  the  court,  who  must  be 
duly  sworn  to  the  faithful  discharge  of  their  duties,  a  cer- 
tified copy  of  the  order  of  their  appointment,  and  of  the 
order  or  decree  assigning  and  distributing  the  estate  must 
be  issued  to  them  as  their  warrant,  and  their  oath  must  be 
indorsed  thereon.  Upon  consent  of  the  parties,  or  when 
the  court  deems  it  proper  and  just,  it  is  sufficient  to  appoint 
one  commissioner  only,  who  has  the  same  authority  and  is 
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governed  by  the  Bame  ruleB  as  if  three  were  ai»pc^nted. 

Bn.  March  11,  1872.    Am'd.  1880,  103. 

Cal.Rep.Cit.  80.  496;  102,  8;  102,  10;  124.  482;  126.  488. 

Prob.  Act.  Bee.  261.    En.  April  22,  1850.    Rop.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  649. 

(1676.  Partition  and  notice  thereof,  and  the  time  of 
filing  petition.  Such  partition  may  be  ordered  and  had  In 
the  superior  court  on  the  petition  of  any  person  interested. 
But  before  commiBsioners  are  appointed,  or  partition  or> 
dered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  state,  or  to  their  guardians,  and  to  the  agents,  attor- 
neys, or  guardians,  if  any  in  this  state,  of  such  as  reside  oat 
of  this  state,  either  personally  or  by  public  notice,  as  the 
court  may  direct  The  petition  may  be  filed,  attorneys, 
guardians,  and  agents  appointed,  and  notice  given  at  any 
time  before  the  order  or  decree  of  distribution,  but  the 
commissioners  must  not  be  appointed  until  the  order  or 
decree  is  made  distributing  the  estate.  £n.  March  11, 
1872.    Am'd.  1880.  103. ' 

Cal.Rep.Clt.  102.  10;  102.  11. 

Prob.  Act.  sec.  263.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  650. 

§  1677.  Estate  In  different  counties*  how  divided.  If  the 
real  estate  is  in  different  counties,  the  court  may,  if  deemed 
proper,  appoint  commissioners  for  all.  or  different  commis- 
sioners for  each  county.  The  estate  in  each  county  must 
be  divided  separately  among  the  heirs,  devisees,  or  legatees, 
as  if  there  was  no  other  estate  to  be  divided,  but  the  confe- 
misBioners  first  appointed  must,  unless  otherwise  directed 
by  the  court,  make  division  of  such  real  estate  wherever 
situated  within  this  state.  En.  March  11,  1872.  Am'd* 
1880.  103. 

Cal.Rep.Cit.  102.  11. 

Prob.  Act.  sec.  262.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1861.  448.    Am'd.  1861.  649. 

§  1678.  Partition  may  be  made,  although  eome  of  the 
heirs,  etCn  liave  parted  with  their  interest.  Partition 
or  distribution  of  the  real  estate  may  be  made  as  pro- 
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Tided  In  this  chapter,  although  some  of  the  original 
heirs,  legatees,  or  deyisees  may  hare  conveyed  their 
shares  to  other  persons,  and  such  shares  must  be  assigned 
to  the  person  holding  the  same,  in  the  same  manner  as 
they  otherwise  would  have  been  to  such  heirs,  legatees,  or 
devisees.    En.  March  11,  1872. 

Cal.RepCit.     68,  114 ;     74.  515 ;     74.  616 ;     82,     71 ;     82,  194 ; 
102,       9;  116.  362;  125,  461;  126.  462;  137,  867;  137,  868. 

Prob.  Act,  sec.  264.    En.  April  22,  1850.    Rep.  1851,  489. 

En.  1851,  448. 

CalJlep.Cit.  18,  98. 

{  1679.  Shares  to  be  set  out  by  metes  and  bounds.  When 
both  distribution  and  partition  are  made,  the  several  shares 
in  the  real  and  personal  estate  must  be  set  out  to  each  in- 
dividual in  proportion  to  his  right,  by  metes  and  bounds,  or 
description,  so  that  the  same  can  be  easily  distinguished, 
unless  two  or  more  of  the  parties  interested  consent  to 
have  their  shares  set  out  so  as  to  be  held  by  them  in  com- 
mon and  undivided.    En.  March  11,  1872. 

Prob.  Act,  sec.  265.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1680.  Whole  estate  may  be  assigned  to  one,  In  certain 
eases.  When  the  real  estate  cannot  be  divided  without 
prejudice  or  inconvenience  to  the  owners,  the  court  may 
assign  the  whole  to  one  or  more  of  the  parties  entitled  to 
share  therein,  who  will  accept  it,  always  preferring  the 
males  to  the  females,  and  among  children,  preferring  the 
elder  to  the  younger.  The  parties  accepting  the  whole 
must  pay  to  the  other  parties  interested  their  Just  propor- 
tion of  the  true  value  thereof,  or  secure  the  same  to  their 
satisfaction,  or  in  case  of  the  minority  of  such  party,  then 
to  the  satisfaction  of  his  guardian;  and  the  true  value  of 
the  estate  must  be  ascertained  and  reported  by  the  commis- 
sioners. When  the  commissioners  appointed  to  malce  par- 
tition are  of  the  opinion  that  the  real  estate  cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners, 
they  must  so  report  to  the  court,  and  recommend  that  the 
whole  be  assigned  as  herein  provided,  and  must  And  and 
report  the  true  value  of  such  real  estate.  On  filing  the  re- 
port of  the  commissioners,  and  on  making  or  securing  the 
payment  as  before  provided,  the  court,  if  it  appears  Just 
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and  proper,  must  confirm  the  report,  and  thereupon  the 
assignment  is  complete,  and  the  title  to  the  whole  of  such 
real  estate  vests  in  the  person  to  whom  the  same  is  bo 
assigned.    En.  March  11, 1872.    Am'd.  1880,  103. 

Prob.  Act,  sec.  266.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    AmU  1861,  650;  1864,  371. 

§  1681.  Payments  for  equality  of  partition,  by  whom  and 
how.  When  any  tract  of  land  or  tenement  is  of  greater 
value  than  any  one's  share  in  the  estate  to  be  divided,  and 
cannot  be  divided  without  injury  to  the  same,  it  may  be  set 
off  by  the  commissioners  appointed  to  make  partition  to  any 
of  the  parties  who  will  accept  it,  giving  preference  as  pre- 
scribed in  the  preceding  section.  The  party  accepting  must 
pay  or  secure  to  the  others  such  sums  as  the  commissioners 
shall  award  to  make  the  partition  equal,  and  the  commis- 
sioners must  make  their  award  accordingly;  but  such 
partition  must  not  be  established  by  tbfi  court  until  the 
simis  awarded  are  paid  to  the  parties  entitled  to  the  same, 
or  secured  to  their  satisfaction.    En.  March  11,  1872. 

Prob.  Act,  sec.  267.  En.  April  22,  1850.  Rep.  1851,  489. 
jEn.  1851,  448. 

§  1682.  Estate  may  be  sold.  When  it  appears  to  the 
court,  from  the  commissioners'  report,  that  it  cannot  other- 
wise be  fairly  divided  and  should  be  sold,  the  court  may 
order  the  sale  of  the  whole  or  any  part  of  the  estate,  real  or 
personal,  by  the  executor  or  administrator,  or  by  a  com- 
missioner appointed  for  that  purpose,  and  the  proceeds 
distributed.  The  sale  must  be  conducted,  reported,  and 
confirmed,  in  the  same  manner  and  under  the  same  require- 
ments provided  in  article  four,  chapter  seven  of  this  title. 
En.  March  11,  1872. 

Prob.  Act.  sec.  268.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  650. 

§  1683.  To  give  notice  to  all  persons  and  guardians  be- 
fore partition.  Duties  of  commissioners.  Before  any  parti- 
tion is  made  or  any  estate  divided,  as  provided  in  this 
chapter,  notice  must  be  given  to  all  persons  interested  in 
the  partition,  their  gi'ardians,  agents,  or  attorneys,  by  the 
commissioners,  of  tte  time  and  place  when  and  where  they 
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shall  proceed  to  make  partition.  The  commissioners  may 
take  testimony,  order  surveys,  and  take  such  other  steps  as 
may  be  necessary  to  enable  them  to  form  a  judgment  upon 
the  matters  before  them.    Bn.  March  11,  1872. 

Cal.Rep.Clt.  102,  8. 

Prob.  Act,  sec.  270.  En.  April  22,  1860.  Rep.  1851,  489. 
Bn.  1861,  448.    Am'd.  1861,  661. 

{ 16S4.  To  make  report,  and  partition  to  be  recorded. 
The  commissioners  must  report  their  proceedings,  and  the 
partition  agreed  upon  by  them,  to  the  court.  In  writing,  and 
the  court  may,  for  sufficient  reasons,  set  aside  the  report 
and  commit  the  same  to  the  same  commissioners,  oi  ap- 
point others;  and  when  such  report  is  finally  confirmed,  a 
certified  copy  of  the  judgment,  or  decree  of  partition  made 
thereon,  attested  by  the  clerk  under  the  seal  of  the  court, 
must  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  lands  lie.    En.  March  11,  1872.    Am'd.  1880,  104. 

Prob.  Act,  sec.  271.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  661. 

{  1685.  When  commissionera  to  make  partition  are  not 
necessary.  When  the  court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  persons 
entitled  to  the  same,  It  Is  not  necessary  to  appoint  com- 
missioners to  make  partition  or  distribution  thereof,  unless 
the  parties  to  whom  the^asslgnment  is  decreed,  or  some  of 
them,  request  that  such  partition  be  made.  En.  March  11, 
1872.    Am'd.  1880,  104. 

Prob.  Act,  sec  272.  En.  April  22,  1850.  Rep.  1861»  489. 
SBn.  1861,  448. 

§  1686.  Advancements  made  to  heirs.  All  questions  as  to 
advancements  made,  or  alleged  to  have  been  made,  by  the 
decedent  to  his  heirs,  may  be  heard  and  determined  by  the 
court,  and  must  be  specified  in  the  decree  assigning  and 
distributing  the  estate;  and  the  final  judgment  or  decree 
of  the  court,  or  in  case  of  appeal,  of  the  supreme  court,  is 
binding  on  all  parties  interested  in  the  estate.  En.  March 
11,1872.    Am'd.  1880,  104. 

Cal.R6p.Clt  68,  515 ;  80,  496 ;  102,  9. 

Prob.  Act,  sec  273.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  651. 
Code  CiT.  Proc.— 64. 
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ARTICLE    IV. 

AGENTS    FOR    ABSENT    INTERESTED    PARTIES.      DISCHAROB 
OF    EXECUTOR    OR    ADMINISTRATOR. 


I 


1691.  Court  may  .appoint  agent  to  take  possessloii  tor  abaentecs. 

1692.  Agent  to  give  bond,  and  his  compenaation. 

1693.  Unclaimed  estate,  how  disposed  of. 

1694.  When  real  and  personal  property  of  absentee  to  be  sold. 

1695.  Liability  of  agent  on  his  bond. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree,  and  discharge. 

1698.  Discovery  of  property. 

§  1691.  Court  ni)ay  appoint  agent  to  take  posaesslon  fbr 
absenteee.  When  any  estate  is  assigned  or  distributed  hj 
a  judgment  or  decree  of  the  court,  as  provided  In  this  chap- 
ter, to  any  person  residing  out  of,  and  having  no  agent  in 
this  state,  and  it  is  necessary  that  some  person  should  be 
authorized  to  take  possession  and  charge  of  the  same  for 
the  benefit  of  such  absent  person,  the  court  may  appoint 
an  agent  for  that  purpose  and  authorize  him  to  take  charge 
of  such  estate,  as  well  as  to  act  for  such  absent  person  in 
the  distribution;  provided,  that  if  such  estate  be  in  money 
when  so  assigned  or  distributed,  the  executor  or  adminis- 
trator of  such  estate  may  deposit  the  share  of  each  person, 
and  in  the  name  of  said  person,  as  far  as  known,  as  desig- 
nated in  said  assignment  or  decree  of  distribution,  with  the 
county  treasurer  of  the  county  in  which  said  estate  is  being 
probated,  who  shall  give  a  receipt  for  the  same,  and  be 
liable  upon  his  official  bond  therefor;  and  said  receipt 
shall  be  deemed  and  received  by  the  court  or  Judge  thereof 
as  a  voucher  in  favor  of  said  executor  or  administrator, 
with  the  same  force  and  effect  as  if  executed  by  such 
assignee,  legatee,  or  distributee;  and  said  section  as 
amended  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  decree  of  final  discharge  has  not  been 
granted.    En.  March  11,  1872.    Am'd.  1895,  75. 

Cal.Rep.Cit  68,  615. 

Prob.  Act,  sec.  274.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1692.  Agent  to  give  bond,  and  his  compensation.  The 
agent  must  execute  a  bond  to  the  state  of  California,  tn  be 
approved  by  the  court,  or  a  Judge  thereof,  conditioned  that 
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be  shall  faithfully  manage  and  account  for  the  estate.    The 
court  appointing  such  agent  may  allow  a  reasonable  sum 
out  of  the  profits  of  the  estate  for  his  senrices  and  ex- 
penses.   En.  March  11,  1872.    Am'd.  1880,  104. 
Cal.Rep.Clt.  117.  646. 

Prob.  Act,  sec.  275.  En.  April  22,  1850.  Rep.  1861,  489. 
JBn.  1851,  448. 

§  1693.  Unclaimed  estate,  how  disposed  of.  When  per- 
sonal property  remains  in  the  hands  of  the  agent  unclaimed 
f6r  a  year,  and  it  appears  to  the  court  that  it  is  for  the 
benefit  of  those  Interested,  it  shall  be  sold  under  the  order 
of  the  court,  and  the  proceeds,  after  deducting  the  expenses 
of  the  sale  allowed  by  the  court,  must  be  paid  into  the  state 
treasury.  When  the  payment  is  made,  the  agent  must  take 
from  the  treasury  duplicate  receipts,  one  of  which  he  must 
file  in  the  office  of  the  controller  and  the  other  in  the  court. 
B2n.  March  11,  1872.    Am'd.  1880,  104. 

Cal.Rep.Clt.  76,  652. 

Prob.  Act,  sec.  276.    En.  April  22,  1850.    Rep.  1851,  489. 
£b.  1851,  448. 
Unclaimed  property:   Ante,  sees.  1269-1272. 

1 1694.  When  real  and  personal  property  of  absentee  to- 
be  sold.  The  agent  must  render  the  court  appointing  him,, 
annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by 
him,  what  portion  thereof  is  still  on  hand,  what  sold»  and 
for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what,, 
and  whether  paid  or  unpaid. 

4.  Expenses  Incurred  in  the  care,  protection,  and  manage- 
ment thereof,  and  whether  paid  or  unpaid.  wThen  filed,. 
the  court  may  examine  witnesses  and  take  proofs  in  regard 
to  the  account;  and  if  satisfied  from  such  accounts  and 
proofs  that  it  will  be  for  the  benefit  and  advantage  of  the 
persons  interested  therein,  the  court  may,  by  order,  direct 
a  sale  to  be  made  of  the  whole  or  such  parts  of  the  real 
or  personal  property  as  shall  appear  to  be  proper,  and  the 
purchase  money  to  be  deposited  In  the  state  treasury*  En. 
March  11,  1872.     Am'd.  1880,  105. 
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§  1695.  Liability  of  agent  on  hit  bond.  The  agrent  la 
liable  on  his  bond  for  the  care  and  preseryatlon  of  the 
estate  while  in  his  hands,  and  for  the  payment  of  the 
proceeds  of  the  sale  as  required  in  the  preceding  sections, 
and  may  be  sued  thereon  by  any  person  interested,  igri 
March  11,  1872. 

Prob.  Act,  sec.  277.  En.  April  22,  1850.  Rep.  1851,  489. 
(Bn.  1851,  448. 

§  1696.  Certificate  to  clainnant.  When  any  person  ap- 
pears and  claims  the  money  paid  into  the  treasury^  the 
court  making  the  distribution  must  inquire  into  such  claim. 
and  being  first  satisfied  of  his  right  thereto,'  must  grant 
him  a  certificate  to  that  effect,  under  its  seal;  and  upon  the 
presentation  of  the  certificate  to  him,  the  controller  must 
draw  his  warrant  on  the  treasurer  for  the  amount.  EIn. 
March  11,  1872.    Am'd.  1880,  105. 

Prob.  Act,  sec.  278.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1697.  Final  settlement,  decree,  and  discharge.  When 
the  estate  has  been  fully  administered,  and  it  is  shown  by 
the  executor  or  administrator,  by  the  production  of  aatls- 
factory  vouchers,  that  he  has  paid  all  sums  of  money  due 
from  him,  and  delivered  up,  under  the  order  of  the  court, 
all  the  property  of  the  estate  to  the  parties  entitled,  and, 
performed  all  the  acts  lawfully  required  of  him,  the  court 
must  make  a  Judgment  or  decree  discharging  him  from  ail 
liability  to  be  incurred  thereafter.  En.  March  11,  1872. 

Cal.Rep.Cit     54,  305 ;     60,  259 ;     63,  476 ;     68,  476 ;     93.  463 : 
112,  294;  129,  305;  134,    29. 

Prob.  Act,  sec.  279.    En.  April  22,  1850.     Rep.  1851,  489. 

En.  1851,  448.     Am'd.  1861,  661. 
Cal.Rep.Cit.  36,  654;  36,  655;  51,  161. 

§  1698.  Discovery  of  property.  The  final  settlement  of 
of  an  estate,  as  in  this  chapter  provided,  sliall  not  prevent 
a  subsequent  issue  of  letters  testamentary,  or  of  adminis- 
tration, or  of  administration  with  the  will  annexed,  if  other 
property  of  the  estate  be  discovered,  or  if  it  become  neces- 
sary or  proper  for  any  cause  that  letters  should  be  again 
issued.    En«  March  11,  1872.    Am'd.  1873-4,  878. 

Cal.Rep.Cit.  57,  888;  136,  370. 

Prob.  Act,  sec.  280.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851.  448.  Am'd.  1861,  651;  1872,  85. 
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ARTICLE    V. 

[New  article  added  March  19,  18S9;  Stats.  1889.  p.  337.    In 

effect  immediately.] 

AOCOUNTS  OF  TRUSTSES— DISTRIBUTION. 

S  1699.     Superior  court  not  to  lose  jurisdiction  by  final  distribu- 
tion. 

S  1700.     Compensation  of  trustees. 

S  1701.     Appeal  from  decree  settling  account. 

I  1702.     Trustee  may  decline.     Resignaucn  of  executor.     Appoint- 
ment by  court.  '■ 

§  1703.     Jurisdiction. 

k  Atww/a*  i^Aow«  «wtAV*uAi  to  treasurer. 

# 

§  1699.  Superior  court  not  to  lose  Jurisdiction  by  final 
distribution.  Where  any  trust  has  been  created  by  or 
under  any  will  to  continue  after  distribution,  the  superior 
court  shall  not  lose  Jurisdiction  of  the  estate  by  hnal  dis- 
tribution, but  shall  retain  jurisdiction  thereof  for  the 
purpose  of  the  settlement  of  accounts  under  the  trusts. 
And  any  trustee  created  by  any  will,  or  appointed  to  ex- 
ecute any  trust  created  by  any  will,  may,  from  time  to  time, 
pending  the  execution  of  his  trust,  or  may,  at  the  termina- 
tion thereof,  render  and  pray  for  the  settlement  ol  his  ac- 
counts as  such  trustee,  before  the  superior  court  in  wnich 
the  will  was  probated,  and  in  the  manner  proYided  for 
the  settlement  of  the  accounts  of  executors  and  adminis- 
trators. The  trustee,  or,  in  the  case  of  his  death,  his  legal 
representaUves,  shall,  for  that  purpose,  present  to  the  court 
his  verified  petition,  setting  forth  his  accounts  in  detail, 
with  a  report  showing  condition  of  trust  estate,  together 
with  a  verified  statement  of  said  trustee,  giving  the  names 
and  postoffice  addresses,  if  known,  of  the  cestuis  que  trust, 
and,  upon  the  filing  thereof,  the  court,  or  Judge,  shall  fix 
a  day  for  the  hearing.  The  clerk  must  thereupon  give 
notice  thereof  of  not  less  than  ten  days,  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in 
the  county,  setting  forth  the  name  of  the  trust  estate, 
the  trustee,  and  the  day  appointed  lor  the  settlement  of  the 
account  The  court,  or  a  Judge  thereof,  may  order  such 
further  notice  to  be  given  as  may  be  proper.  Such  trustee 
may,  in  the  discretion  of  the  court,  upon  application  of  any 
beneficiary  of  the  trust,  or  the  guardian  of  such  bene* 
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flciary,  be  ordered  to  appear  and  render  his  account,  after 
being  cited  by  Benrice  of  citation,  as  provided  for  the  sei^ 
vice  of  summonB  in  civil  cases,  and  such  application  shall 
not  be  denied  where  no  account  has  been  rendered  to  tlie 
court  within  six  months  prior  to  such  application.  Upon 
the  filing  of  the  account  so  ordered,  the  same  proceedins^ 
for  the  hearing  and  settlement  thereof  shall  be  had  as  here- 
inabove proviaed.  En.  Stats.  1889,  337.  Am'd.  1895,  64; 
1900-01,  47. 

Cal.Rep.Cit.  107.  695;  128,  684;  183,  496. 

§  1700.  Compensation  of  trustees.  On  all  such  account- 
ings the  court  shall  allow  the  trustee  or  trustees  the  proper 
expenses  and  such  compensation  for  services  as  the  court 
may  adjudge  to  be  Just  and  reasonable,  and  shall  apportion 
such  compensation  among  the  trustees  according  to  the 
services  rendered  by  them  respectively,  and  may  in  its 
discretion  fix  a  yearly  compensation  tor  the  trustee  or 
trustees  to  continue  as  long  as  the  court  may  Judge  proper. 

Bn.  Stats.   1889,  338. 

• 

1 1701.  Appeal  from  decree  settling  account.  From  a 
decree  settling  such  account  appeal  may  be  taken  in  the 
manner  provided  for  an  appeal  from  a  decree  settling 
the  account  of  an  executor  or  administrator.  The  decree 
of  the  superior  court,  if  affirmed  on  appeal  or  becoming  final 
without  appeal,  shall  be  conclusive.    En.  Stats.  1889,  338. 

§  1702.  Trustee  may  decline.  Resignation  of  executor. 
Appointment  by  court.  Any  person  named  or  designated 
as  a  trustee  in  any  will  which  has  been  or  shall  hereafter 
be  admitted  to  probate  in  this  state  may,  at  any  time 
before  final  distribution,  decline  to  act  as  such  trustee, 
and  an  order  of  court  shall  thereupon  be  made  accepting 
such  resignation;  but  the  declination  of  any  such  person 
who  has  qualified  as  executor  shall  not  be  accepted  by 
the  court,  unless  the  same  shall  be  in  writing  and  filed 
in  the  matter  of  the  estate  in  the  court  in  which  the 
administration  is  pending,  and  such  notice  shall  be  given 
thereof  as  is  required  upon  a  petition  praying  for  letters 
of  administration.  The  court  in  which  the  administration 
is  pending  shall  have  power  at  any  time  before  finiU  dis- 
tribution to  appoint  jome  fit  and  proper  person  to  fill  any 


643  PARTITION    AND    SBTTLBMBNT.         » 1708, 1703V& 

vacancy  In  the  office  of  trustee  under  the  will,  whether 
resulting  from  such  declination,  removal,  or  otherwise; 
provided,  it  shall  be  reauired  by  law  or  necessary  to  carry 
out  the  trust  created  by  the  will,  that  such  vacancy  shall 
be  filled;  and  every  person  so  appointed  shall,  before  act- 
ing as  trustee,  give  a  bond  such  as  is  required  by  section 
one  thousand  three  hundred  and  eighty-eight  of  this  code, 
of  a  person  to  whom  letters  of  administration  are  directed 
to  issue.  Such  appointment  may  be  made  by  the  probate 
Judge  upon  the  written  application  of  any  person  in- 
terested in  the  trust  filed  in  the  probate  proceedings,  and 
shall  only  be  made  after  notice  to  all  parties  interested 
In  the  trust,  given  in  the  same  manner  as  notice  is  required 
to  be  given  of  the  hearing  upon  the  petition  for  the  probate 
of  a  will.  In  each  of  the  preceding  cases  the  court 
may  order  such  further  notice  as  shall  seem  necessary. 
In  accepting  a  declination  under  the  provisions  of  this 
section,  the  court  may  make  and  enforce  any  order  which 
may  be  necessary  for  the  preservation  of  the  estate. 
This  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  distribution  and  discharge  has  not 
been  granted.  En.  Stats.  1891,  15.  Am'd.  1899,  104. 
Cal.Rep.Cit.  135.  368. 

§  1703.  Jurisdiction.  The  provisions  of  the  next  preced- 
ing section  shall  apply  in  all  cases  where  a  final  decree  of 
distribution  has  not  been  made;  but  the  Jurisdiction 
given  by  said  section  shall  not  exclude,  in  cases  to  which 
it  applies,  the  Jurisdiction  now  possessed  by  the  courts  of 
this  state.    £n.  Stats.  1891,  16. 

Cal.Rep.Clt.  107,  695 ;  133,  495. 

§  17031^.  Distribution  to  treasurer.  When  any  estate  is 
distributed  by  the  Judgment  or  decree  of  the  court,  as 
provided  in  this  chapter,  to  a  minor  or  incompetent  per- 
son who  has  no  lawful  guardian  to  receive  the  same,  or  per- 
son authorized  to  receipt  therefor,  the  portion  of  said 
estate  consisting  of  money  shall  be  paid  to  and  deposited 
with  the  county  treasurer  of  the  county  in  which  the  estate 
is  being  probated,  who  shall  give  a  receipt  for  the  same, 
and  shall  be  liable  on  his  official  bond  therefor;  and  said 
receipt  shall  be  deemed  and  received  by  the  court  or  Judge 
thereof  as  a  voucher  in  favor  of  said  executor  or  ad- 
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mlnlstrator,  with  the  same  force  and  effect  as  if  ezecated 
by  the  distributee  thereof.  And  this  section  shall  be 
applicable  to  any  and  all  estates  now  pending  in  which  a 
final  decree  of  discharge  has  not  been  granced.  Said 
moneys  so  paid  into  the  county  treasury,  shall  be  paid  oat, 
upon  petition  to,  and  the  order  of  the  superior  court  or 
judge  thereof,  to  the  person  entitled  to  receiye  the  same. 
En.  Stats.  1897,  88. 

The  act  adding  this  article  to  the  code  contained  a 
provision  that  it  should  "apply  to  all  estates  of  decedents, 
where  a  final  decree  of  distribution  has  not  heretofore  been 
made."    En.  Stats.  1889,  338. 


CHAPTER  XIL 

OF      ORDERS,      DECREES,      PROCESS.      MINUTES.      RECORDS* 

TRIALS.   AND   APPEALS. 

9  1704.  Orders  and  decrees  to  be  entered  in  minutes. 

f  1705.  How  often  publication  to  be  made. 

9  1706.  Recorded  decree  or  order  to  Impart  notioe  from  dat«  of 
filing. 

8  1707.  Citation,  how  directed  and  what  to  contain. 
I  1708.  Citation,  how  issued. 

9  1709.  Citation,  how  served. 

9  1710.  Personal  notice  given  by  citation. 

9  1711.  Citation  to  be  served  five  days  befoce  return. 

9  1712.  One  description  of  real  estate  sought  to  be  told  being  pub- 
lished, is  sufficient  for  all  purposea. 

9  1713.  Rules  of  practice  generally. 

1714.  New  trials  and  appeals. 

1715.  Within  what  time  appeal  must  be  taken. 

1716.  Issues  joined  in  probate  court,  how  tried  and  disposed  of. 
9  1717.  Court  to  try  case  when  no  jury  is  demanded.     How  and 

what  issues  to  be  tried. 

9  1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  der* 
isees,  legatees,  or  creditors,  when»  and  what  oompensa* 
tion  he  is  to  receive.     (Repealed.) 

9  1719.     Decrees,  what  to  be  recorded. 

i  1720.     Costs,  by  whom  paid  in  certain  cases. 

9  1721.  Executor,  etc.,  to  be  removed  when  committed  for  con- 
tempt. 

9  1722.     Service  upon  guardian. 

9  1723.     Di8iK>sitlon  of  life  estates  or  homesteads  in  certain  cases. 

9  1704.  Orders  and  decrees  to  be  entered  in  minutes. 
Orders  and  decrees  made  by  the  court,  or  a  judge  thereof, 
in  probate  proceedings,  need  not  recite  the  existence  of 
facts,  or  the  performance  of  acts,  upon  which,  the  juris- 
diction of  the  court  or  judge  may  depend,  but  it  shall  only 
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be  necessary  that  they  contain  the  matters  ordered  or  ad- 
judged, except  as  otherwise  provided  in  this  title.  All 
orders  and  decrees  of  the  court  or  Judge  must  be  entered 
at  length  in  the  minute  book  of  the  court.  En.  March  11, 
1872.    Am'd.  1873-4,  374;  1880,  105. 

CalJlep.Cit.  72,  678;  88.  616:  110,  227;  118,  28;  122.  629. 

Prob.  Act,  sec.  287.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448.  Am'd.  1861,  662. 

Oal.Rep.Clt.  61,  160. 

§  1705.  How  often  publication  to  be  made.  When  any 
publication  is  ordered,  such  publication  must  be  made 
dally,  or  otherwise  as  often  during  the  prescribed  period 
as  the  paper  Is  regularly  issued,  unless  otherwise  provided 
in  this  title.  The  court,  or  a  Judge  thereof,  may,  however, 
order  a  less  number  of  publications  during  the  period.  En. 
March  11,  1872.    Am'd.  1880,  106. 

Cal.Rep.CIt.  78,  668;  84,  446;  84.  447;  120.  431;  121.  624. 

Affidavit  of  publication:   Post,  sees.  2010,  2011. 

§  1706.  Recorded  decree  or  order  to  Impart  notice 
from  date  of  filing.  When  it  is  provided  in  this  title  that 
any  order  or  decree  of  the  court,  or  a  Judge  thereof, 
or  a  copy  thereof  must  be  recorded  in  the  office  of  the 
county  recorder,  from  the  time  of  filing  the  same  for 
record,  notice  is  Imparted  to  all  persons  of  the  contents 
thereof.     En.  March  11,  1872.     Am'd.  1880,  106. 

§  1707.  Citation,  how  directed  and  what  to  contain. 
Citations  must  be  directed  to  the  person  to  be  cited, 
signed  by  the  clerk  and  issued  under  the  seal  of  the  court, 
and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and 
place  specified.    En.  March  11,  1872. 

Cal.Rep.Cit.  68.  86;  72,  24;  116.  461. 

1 17C8.  Citation,  how  lesued.  The  citation  may  be 
issued  by  the  clerk  upon  the  application  of  any  party 
without  an  order  of  the  Judge,  except  in  cases  in  wlilcb 
such  order  is  by  the  provisions  of  this  title  expressly  re- 
quired.   En.  March  11,  1872. 

Cal.Rep.Clt.  68,  86;  72.  24;  116.  461. 
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§  1709.  Citation,  how  served.  The  citatioii  mnet  be 
served  in  the  same  manner  as  a  summons  in  a  civil  actixm. 
En.  March  11,  1872. 

Cal.Rep.Cit.     67,    1»;     68,    86;     68.    87;     72,    24;  109,  254; 

116,  451. 

Prob.  Act,  sec.  289.    En.  April  22,  1850.    Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  653. 
Cal.Rep.Clt.  68,  89. 

Service  of  citation — ^time  for:  Post,  sec.  1711;  of  som- 
mons:  Ante«  sec.  410. 

S  1710.  Personal  notice  given  by  citation.  When  per- 
sonal notice  is  required,  and  no  mode  of  giving  it  is  pre- 
scribed in  this  title,  it  must  be  given  by  citation.  E^ 
March  11,  1872. 

Cal.Rep.Clt.  67,  19;  68,  86;  68,  87. 

¥rob.  Act,  sec.  288.    En.  April  22,  1850.     Rep.  1851,  4S9. 
En.  1851,  448.    Am'd.  1861,  652. 
Cal.Rep.Cit.  68,  89. 

§  1711.    Citation  to  be  served  five  days  before  return. 

When  no  other  time  is  specially  prescribed  in  this  title, 
citations  must  be  served  at  least  five  days  before  the 
return  day  thereof.    En.  March  11,  1872. 

Cal.Rep.Cit.  116,  461. 

Prob.  Act,  sec.  290.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  653. 

1 1712.  One  description  of  real  estate  sought  to  be  told 
being  published.  Is  sufficient  for  all  purposes.  When  a 
complete  description  of  the  real  property  of  an  estate 
sought  to  be  sold  has  been  given  and  published  in  a  news- 
paper, as  required  in  the  order  to  show  cause  why  the  sale 
should  not  be  made,  such  description  need  not  be  published 
in  any  subsequent  notice  of  sale  or  notice  of  a  petition 
for  the  confirmation  thereof.  It  la  sufficient  to  refer 'to 
the  description  contained  in  the  publication  of  the  first 
notice,  as  being  proved  and  on  file  In  the  court.  En.  March 
11,  1872. 

§  1713.  Rules  of  practice  generally.  Except  as  other- 
wise provided  in  this  title,  the  provisions  of  part  two  of 
this  code  are  applicable  to  and  constitute  the  rules  of  prac- 
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lice  in  the  proceedings  mentioned  in  this  title.    En.  March 
11,  1872. 

CalJlep.Ott.     55,676:     56.826;     61.163;     68.    87;     74.206; 
80,  146;     88,  628;  108,    94;  116.  450;  188,  585. 

Prob.  Act,  sec  293.    En.  April  22,  1850.    Rep.  1851,  489. 
J2n.  1851,  448.    Am'd.  1861,  653. 
Ca]Jtop.Cit.  46,  247. 

Fart  two:  Ante,  sees.  307  et  seq. 

1 1714.  New  trials  and  appeals.  The  provisions  of 
part  two  of  this  code,  relative  to  new  trials  and  appt^als — 
except  in  so  far  as  they  are  Inconsistent  with  the  provis- 
ions of  this  title — ^apply  to  the  proceedings  mentioned  in 
this  title.     En.  March  11,  1872. 

Cal.Rep.CIt.     68,631;     65.576;     68,132;     74,205;     83,619; 
88,  815;     88.  618;  188,  585. 

New  trials:  Ante»  sees.  656  et  sea.;  appeals:  Ante,  sees. 
936  et  sea* 

§  1715.  Within  what  time  appeal  must  be  taken.  The 
appeal  must  be  taken  within  sixty  days  after  the  order, 
decree,  or  judgment  is  entered.    En.  March  11, 1872. 

Cal.Rep.Clt.  64,228;  65.676;  64.879;  64.428;  68,132; 
74.  205 ;  75.  524 ;  83.  619 ;  93.  621 ;  95.  672 ;  96.  114 ; 
98.  653;  109.  646;  119,  28;  122.  529;  133.  822;  133.  323; 
134.  122;  188.  197. 

Appeals  from  superior  courts — ^In  probate  matters: 
Sec.   963,  subd.  8. 

§  1716.  Issues  Joined  In  probate  court,  how  tried  and  dis- 
posed of.  All  Issues  of  fact  joined  in  probate  proceedings 
must  be  tried  in  conformity  with  the  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings the  party  affirming  is  plaintlfT,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and 
enforced  by  execution  or  otherwise  by  the  court,  as  in 
civil  actions.    En.  March  11,  1872.    Am'd.  1880,  106. 

Cal.Rep.Clt.     55.  576 ;     66.  326 ;     68.  132 ;     72,  339 ;     74.  205 ; 
74,  207;  116,  643;  133.  585. 

Prob.  Act,  sec.  294.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1865,  300;  1861,  653;  1868,  629. 
Cal.Rep.Clt  35.  610;  35,  511. 

Trial  of  issues:     Post,  sec.  1717. 
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§  1717.  Court  to  try  case  when  no  Jury  It  demanded. 
How  and  what  issues  to  be  tried.  If  no  Jury  is  demanded, 
the  court  must  try  the  issues  Joined.  If  on  written  demand 
a  Jury  is  called  by  either  party,  and  the  issues  are  not 
sufficiently  made  up  by  the  written  pleadings  on  file,  the 
court,  on  due  notice  to  the  opposite  party,  must  settle  and 
frame  the  issues  to  be  tried,  and  submit  the  same,  togetber 
with  the  evidence  of  each  party,  to  the  jury,  on  which  they 
must  render  a  verdict  Either  may  move  for  a  new  trial, 
upon  the  same  grounds  and  errors,  and  in  like  manner, 
as  provided  in  this  code  for  civil  actions.  En.  March  11, 
1872. 

Cal.Rep.Cit.  68.  182;  72,  389;  74.  207;  96.  114;  188,  585. 

New  trials:  Ante,  sec.  1714. 

1 1718.  Court  to  appoint  attorney  for  minor  or  absent 
heirs,  devisees,  legatees,  or  creditors,  when,  and  what 
compensation  he  Is  to  receive.  En.  N.arch  11,  1872.  Am'd. 
1873-4,  874;  1880,  106.     Rep.  1903,  243. 

Cal.Rep.Clt.  75,  699;  88,  629;  126,  258;  184.  0. 

S  1719.  Decrees,  what  to  be  recorded.  When  a  Judgment 
or  decree  is  made,  setting  apart  a  homestead,  confirming 
a  sale,  making  distribution  of  real  property,  or  deter- 
mining any  other  matter  aftecting  the  title  to  real  property, 
a  certified  copy  of  the  same  must  be  recorded  in  the  ofllce 
of  the  recorder  of  the  county  in  which  the  property  is 
situated.    En.  March  11,  1872.    Am'd.  1873-4,  376. 

Prob.  Aci.  sec.  296.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1855,  301;  1861,  654. 

S  1720.  Costs,  by  whom  paid  in  certain  eases.  When  it 
is  not  otherwise  prescribed  in  this  title,  the  superior  court, 
or  the  supreme  court  on  appeal,  may,  in  its  discretion, 
order  costs  to  be  paid  by  any  party  to  the  proceedings, 
or  out  of  the  assets  of  the  estate,  as  Justice  may  require. 
Execution  for  the  costs  may  issue  out  of  the  superior  court. 
En.  March  11, 1872.    Am'd.  1880,  106. 

Cal.Rep.Cit.  47,  452;  88,  571;  112,  458;  120.  452;  120,  468: 

120,  454. 

Prob.  Act,  sec.  302.  En.  April  22,  1850.  Rep.  1&51,  489. 
En.  1851,  448.  Am*d.  1855,  302. 
Cal.Rep.Cit.  36.  280. 


940  ORDERS.    DBCRBES.    JBTO.  IS  1721-1728 

Go8t8  against  executor — or  administrator:  Ante,  sec. 
1609. 

1 1721.  Executor,  etc.,  to  be  removed  when  committed  for 
contempt.  Whenever  an  executor,  administrator,  or  guar- 
dian is  committed  for  contempt  in  disobeying  any  lawful 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  ior  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court  may, 
by  order  reciting  the  facts,  and  without  further  showing 
or  notice,  revoke  his  letters  and  appoint  some  other  person 
entitled  thereto  executor,  administrator,  or  guardian  in 
his  stead.    En.  March  11,  1872.    Am'd.  1880,  106. 

1 1722.  Service  upon  guardian.  Whenever  an  infant. 
Insane,  or  incompetent  person  has  a  guardian  of  his  estate 
residing  in  this  state,  personal  service  ui>on  the  guardian 
of  any  process,  notice,  or  order  of  the  court  concerning  the 
•state  of  a  deceased  person  in  which  the  ward  is  interested, 
is  equivalent  to  service  upon  the  ward,  and  it  is  the  duty 
of  the  guardian  to  attend  to  the  interests  of  the  ward  in  the 
mattor.  Such  guardian  may  also  appear  for  his  ward  and 
waive  any  process,  notice,  or  order  to  show  cause  which 
an  adult  or  a  person  of  sound  mind  might  do.  Bn.  Stats. 
187M,  375.    Am'd.  1880,  107. 

i  1723.  Disposition  of  life  estates  or  homesteads  In  cei^ 
tain  cases.  If  any  person  has  died  or  shall  hereafter  die 
who  at  the  time  of  his  death  was  the  owner  of  a  life  estate 
which  terminates  by  reason  of  the  death  of  such  person,  or 
If  such  person  at  the  time  of  his  death  was  one  of  the 
spouses  owning  and  occupying  lands  as  a  homestead,  which 
lands  by  reason  of  the  death  of  such  person,  vest  in  the 
surviving  spouse;  or  if  such  person  was  a  married  woman 
who  at  time  of  her  death  was  the  owner  of  community  prop- 
erty which  passed  upon  her  death  to  the  surviving  hus- 
band; any  person  interested  in  the  property,  or  in  the  title 
thereto,  in  which  such  estates  or  interests  were  held,  may 
file  in  the  superior  court  of  the  county  in  which  the  prop- 
erty is  situated,  his  verified  petition  setting  forth  such 
facts,  and  thereupon  and  after  such  notice  by  publication 
or  otherwise,  as  the  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  offered  in  support  thereof. 

Code  Civ.  Proc— 65. 


91726 


PUBLIC    ADMINISTRATOR. 


65a 


and  if  upon  such  hearing  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  or  such  homestead  or  commnnlty 
property  vested  in  the  survivor  of  such  marriage,  the  court 
shall  make  a  decree  to  that  effect,  and  thereupon  a  certified 
copy  of  such  decree  may  be  recorded  in  the  office  of  the 
county  recorder,  and  thereafter  shall  have  the  same  effect 
as  a  final  decree  of  distribution  so  recorded.  En.  StaU. 
1881,  35.     Am'd.  1897,  62. 

Cal.Rep.Cit.  102.  638;  102.  541;  131,  450;  136,  387. 
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CHAPTER   XIIL 

OF   PUBLIO  ADMINISTRATOR. 

1726.  What  estates  to  be  administered  by  public  administrator. 

1727.  Public  administrator  to  obtain  letters,  wben  and  kow.     Hie 
bond  and  oath. 

i  1728.     Duty  of  persons  in  whose  house  any  etranger  dies. 

§  1729.  Must  return  inventory  and  administer  estates  aooordinc  to 
this  title. 

9  1730.  When  another  person  Is  appointed  administrator  or  execu- 
tor, public  administrator  to  dellyer  up  the  estate. 

S  1731.     ClTll  officers  to  give  notice  of  waste  to  public  administrator. 

S  1732.     Suits  for  property  of  decedents. 

S  1783.     Order  to  examine  party  charged  with  embezslins  estate. 

I  1734.     Punishment  for  refusing  to  attend. 

S  1736.     Order  on  public  administrator  to  account. 

I  1736.  Every  six  months  to  make  and  publish  return  of  condition 
of  estate. 

S  1737.     Moneys  paid  to  county  treasurer.     Investments.     EscheaL 

S  1788.  Not  to  be  interested  in  the  payments  for  or  on  account  of 
estates  in  his  hands. 

S  1788.  When  to  settle  with  county  cleric,  and  how  unclaimed  es- 
tate disposed  of. 

I  1740.  Proceedings  against  public  administrator  for  failure  to  pay 
over  money  as  ordered. 

{  1741.    Fees  of  officers,  when  and  by  whom  paid. 

§  1742.     Public  administrator  to  administer  oaths. 

i  1743.     Preceding  chapters  applicable  to  public  administrator. 

(  1744.  To  file  reports.  Penalty  for  failure.  Duty  of  district  at- 
torney. 

S  1726.  What  estates  to  be  administered  by  public  admin- 
istrator. Every  public  administrator,  duly  elected,  com- 
missioned,  and  qualified,  must  take  charge  of  the  estates 
of  persons  dying  within  his  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  admlnistra^ 
tors  are  appointed,  and  which,  in  consequence  thereoi^  are 
being  wasted,  uncared  for,  or  lost; 
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2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  En.  March  11,  1872. 
Am'd.  1880,  107. 

CaLRep.Cit.  76.  297;  76,  298;  101,  613;  127.  661;  127,  662. 

Public  administrator. — By  act  approved  March  80,  1872, 
Stats.  1871-2,  which  took  eftect  immediately,  if  the  public 
adn:iinistrator  of  any  county  of  this  state  fails  to  qualify, 
or  in  person  fails  to  perform  the  duties  of  his  office,  the 
coroner  of  such  county  shall  be  ex-offlcio  public  adminis- 
trator; and  in  case  both  public  administrator  and  coroner 
fail  to  qualify,  or  perform  the  duties  appertaining  thereto, 
the  supervisors  shall  appoint  a  suitable  person  to  be  public 
administrator;  and  all  laws  applicable  to  the  qualification, 
powers,  duties,  and  compensation  of  public  administrator 
shall  apply  to  the  coroner  or  appointee  of  the  supervisors 
as  aforesaid.  This  act  was  repealed  by  the  County  Govern- 
ment Act,  1897,  490,  sees.  142-147,  prescribing  the  duties  of 
coroner. 

Fees:   Ante,  sec.  1618. 

1 1727.  Public  administrator  to  obtain  letters,  when  and 
how.  His  bond  and  oath.  Whenever  a  public  administra- 
tor takes  charge  of  an  estate,  which  he  is  entitled  to 
admiBister  without  letters  of  administration  being  issued, 
or  under  order  of  the  court,  he  must,  with  all  convenient 
dispatch,  procure  letters  of  administration  thereon,  in  like 
manner  and  on  like  proceedings  as  letters  of  administration 
are  issued  to  other  persons.  His  official  bond  and  oath  are 
in  lieu  of  the  administrator's  bond  and  oath;  but  when  real 
estate  is  ordered  to  be  sold,  another  bond  may  be  required 
by  the  court    £n.  March  11,  1872. 

Ca1.Rep.Clt.  127,  661;  127.  662. 

Delivering  estate  to  another  appointed:  Post,  sees.  1730, 
1735. 
Bond  on  sale  of  real  estate:  Ante,  sec.  1389. 

1 1728.  Duty  of  persons  In  whose  house  any  stranger 
dies.  Whenever  a  stranger,  or  person  without  known  heirs, 
dies  intestate  in  the  house  or  premises  of  another,  the 
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possessor  of  such  premises,  or  any  one  knowing  the  fiftcta, 
must  give  immediate  notice  thereof  to  the  public  adminla- 
trator  of  the  county;  and  in  default  of  so  doing,  he  is  liable 
for  any  damage  that  may  be  sustained  thereby,  to  be 
recovered  by  the  public  administrator,  or  any  party  inter- 
ested.   Bn.  March  11,  1872. 

Prob.  Act,  sec.  804.    En.  April  22,  1860.    Rep.  1861»  489. 

Bn.  1851,  448. 

CaLR6p.Cit.  7,  281. 

1 1729.  Must  return  Inventory  and  administer  estates 
according  to  this  title.  The  public  administrator  miist 
make  and  return  a  perfect  inventory  of  all  estates  taken 
into  his  possession,  administer  and  account  for  the  same. 
according  to  the  provisions  of  this  title,  subject  to  the 
control  and  directions  of  the  court  En.  March  11,  1872, 
Am'd.  1880,  107. 

Prob.  Act,  sec.  305.    Bn.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448. 

CalJ(ep.Cit.  7,  231. 

1 1730.  When  another  person  Is  appointed  administrator 
or  executor,  public  administrator  to  deliver  up,  the  estate. 

If,  at  any  time,  letters  testamentary  or  of  administration 
are  regularly  granted  to  any  other  person  on  an  estate  of 
which  the  public  administrator  has  charge,  he  must,  under 
the  order  of  the  court,  account  for,  pay,  and  deliver  to 
the  executor  or  administrator  thus  appointed,  all  the 
money,  property,  papers,  and  estate  of  every  kind  in  his 
possession  or  under  his  control.  Bn.  March  U,  1872.  Am'd. 
1880,  107. 

Cal.Rep.Clt.  101,  618. 

Prob.  Act,  sec.  306.  Bn.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  7.  232. 

f  1731.  Civil  ofHcers  to  give  notice  of  waste  to  publio 
administrator.  All  civil  officers  must  inform  the  pabUe 
administrator  of  all  property  known  to  them,  bel(»giag 
to  a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof,  ought  to  be  in  the  possession  of 
the  public  administrator.    Bn.  March  11, 1872. 
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Prob.  Act,  sec.  307.  Bn.  April  22,  1850.  Rep.  1851,  489. 
Bdl  1851,  448. 

f  1782.  Suits  for  property  of  decedents.  The  public 
administrator  must  Institute  all  suits  and  prosecutions 
necessary  to  recover  the  property,  debts,  papers,  or  other 
estate  of  the  decedent    En.  March  11, 1872. 

Prob.  Act,  sec  808.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

f  1733.  Order  to  examine  party  cfiarged  with  embexziing 
estate.  When  the  public  administrator  complains  to  the 
superior  court,  or  a  judge  thereof,  on  oath,  that  any  j>er8on 
has  concealed,  embezzled,  or  disposed  of,  or  has  in  his 
possession  any  money,  goods,  property,  or  effects,  to  the 
possession  of  which  such  administrator  is  entitled  in  his 
official  capacity,  the  court  or  judge  may  cite  such  person 
to  appear  before  the  court,  and  may  examine  him,  on  oath, 
touching  the  matter  of  such  complaint.  En.  Marcn  11, 1872. 
Am'd.  1880,  107. 

Prob.  Act,  sec.  309.    En.  April  22,  1860.    Rep.  1851,  489. 
En.  1851,  448. 
Citation:   Ante,  sees.  1707-1711. 

f  1734.  Punishment  for  refusing  to  attend.  All  such 
interrogatories  and  answers  must  be  reduced  to  writing 
and  signed  by  the  party  examined,  and  filed  in  the  court. 
II  the  person  so  cited  refuses  to  appear  and  submit  to 
such  examination,  or  to  answer  such  interrogatories  as 
may  be  put  to  him  touching  the  matter  of  such  complaint, 
the  court  may  commit  him  to  the  county  jail,  there  to 
remain,  in  close  custody,  until  he  submits  to  the  order  of 
the  court    En.  March  11,  1872.    Am'd.  1880,  107. 

Prob.  Act,  sec.  310.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  449. 
Contempt:   Ante,  sees.  1209  et  seq. 

f  1735.  Order  on  pubilo  administrator  to  account.  The 
court  may,  at  any  time,  order  the  public  administrator  to 
account  for  and  deliver  all  the  money  and  property  of  an 
estate  in  his  hands  to  the  heirs,  or  to  the  executors  or 
administrators  regularly  appointed.  Eil  March  11,  1872. 
Am'd.  1880,  108. 
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Prob.  Act,  sec.  311.    Bn.  April  22,  1850.    Rep.  1850,  4S9. 
En.  1851.  448. 

Cal.Rep.CIt.  7,  282. 

§  1736.  Every  six  months  to  make  and  publish  return 
of  condition  of  estate.  The  public  administrator,  or  anj 
person  who  received  letters  of  administration  while  acting 
as  public  administrator,  must,  once  in  every  six  months, 
make  to  the  superior  court,  under  oath,  a  return  of  all 
the  estates  of  decedents  which  have  come  into  his  hands, 
the  value  of  each  estate,  the  money  which  has  come  into 
his  hands  from  every  such  estate,  and  what  he  has  done 
with  it,  and  the  amount  of  his  fees,  and  expenses  incurred 
in  each  estate,  and  the  balance,  if  any,  in  each  such  case 
remaining  in  his  hands;  publish  the  same  six  times  in 
some  newspaper  published  in  the  county,  or  if  there  is 
none,  then  post  the  same,  legibly  written  or  printed,  in  the 
office  of  the  county  derli  of  the  county.  One  copy  of  the 
return  must  be  filed  with  papers  in  each  estate  so  reported. 
En.  March  11,  1872.    Am'd.  1880,  108;  1895,  157. 

CaLRep.Clt.  127,  186;  127.  188. 

Prob.  Act,  sec.  812.  En.  April  22,  1850.  Rep.  1851,  48^. 
En.  1851,  448. 

Cal.Rep.CIt  7,  232. 

S  1737.    Moneys  paid  to  county  treasurer.     Investments. 

Escheat.  It  is  the  duty  of  every  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or 
administrator,  countersigned  by  a  superior  Judge,  when 
required  for  the  purposes  of  administration.  It  shall  be 
the  duty  of  the  county  treasurer  to  receive  and  safely  keep 
all  such  moneys,  and  pay  them  out  upon  the  order  of  the 
executor  or  administrator,  when  countersigned  by  a  supe- 
rior judge,  and  not  otherwise,  and  to  keep  an  account  with 
such  estate  of  all  moneys  received  and  paid  to  him;  and  the 
county  treasurer  shall  be  allowed  one  per  cent  upon  an 
moneys  received  and  kept  by  him,  and  no  greater  fees  for 
any  services  herein  provided;  and  for  the  safekeeping  and 
payment  of  all  such  moneys,  as  herein  provided,  the  said 
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treasurer  and  his  sureties  shall  be  reBi>o]i8lble  upon  his 
official  bond.  The  moneys  thus  deposited  may»  upon  order 
of  the  court,  be  invested,  pending  the  proceedings,  in 
securities  of  the  United  States,  or  of  this  state,  when  such 
investment  is  deemed  by  the  court  to  be  for  the  best 
interests  of  the  estate.  After  a  final  settlement  of  the 
affairs  of  any  estate,  if  there  be  no  heirs,  or  other  claimants 
thereof,  the  county  treasurer  shall  pay  into  the  state 
treasury  all  moneys  and  effects  in  his  hands  belonging  to 
the  estate,  upon  order  of  the  court;  and  If  any  such  moneys 
and  effects  escheat  to  the  state,  they  must  be  disppsed  of 
as  other  escheated  estates.  En.  March  11,  1872.  Am'd. 
1873-4,  376;  1880,  108. 

Escheated  estates:  Ante,  sees.  1269-1272. 

1 1738.  Not  to  be  Interested  in  the  payments  for  or  on 
account  of  estates  In  his  hands.  The  public  administrator 
must  not  be  interested  in  the  expenditures  of  any  kind 
made  on  account  of  any  estate  he  administers;  nor  must 
he  be  associated  in  business  or  otherwise  with  any  one  who 
is  so  Interested,  and  he  must  attach  to  his  report  and 
publication,  made  in  accordance  with  the  preceding  sec- 
tion, his  affidavit  to  that  effect    En.  March  11, 1872. 

CaUlep.Cit.  66.  142;  103.  686. 

f  1739.  When  to  settle  with  county  clerk,  and  how  un- 
claimed estate  disposed  of.  Public  administrators  are 
required  to  accoimt,  imder  oath,  and  to  settle  and  adjust 
their  accounts  relating  to  the  care  and  disbursement  of 
money  or  property  belonging  to  estates  in  their  hands,  with 
the  county  clerks  of  their  resi^ectlve  counties,  on  the  first 
Monday  in  January  and  July  in  each  year;  one  copy  of  said 
account  to  be  filed  with  the  papers  in  each  of  such  estates; 
and  they  must  pay  to  the  county  treasurer  any  money  re- 
maining in  their  hands  of  an  estate  unclaimed,  as  provided 
In  sections  sixteen  hundred  and  ninety-three  to  sixteen 
hundred  and  ninety-six,  both  inclusive.  EIn.  March  11, 
1872.    Am'd.  1896,  124. 

CalJtep.Cit.  76,  288;  128.  649. 

f  1740.  Proceedings  against  public  administrator  for 
failure  to  pay  over  money  as  ordered.  When  it  appears, 
from  the  returns  made  in  pursuance  of  the  foregoing  sec- 
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tions,  that  any  money  remains  in  the  hands  of  the  public 
administrator  (after  a  final  settlement  of  the  estate)  un- 
claimed, which  should  be  paid  over  to  the  county  treasurer, 
the  superior  court,  or  a  judge  thereof,  must  order  the  same 
to  be  paid  over  to  the  county  treasurer;  and  on  failure  oC 
the  public  administrator  to  comply  with  the  order  'within 
ten  days  after  the  same  is  made,  the  district  attorney  for 
the  county  must  Immediately  institute  the  requisite  lesal 
proceedings  against  the  public  administrator  for  a  Juds- 
ment  against  him  and  the  sureties  on  his  offtclal  bond,  in 
the  amount  of  money  so  withheld,  and  costs.  Bn.  March 
11,  1872.    Am'd.  1880,  109. 

S  1741.  Fees  of  officers,  when  and  by  whom  paid.  The 
fees  of  all  officers  chargeable  to  estates  in  the  hands  of 
public  administrators,  must  be  paid  out  of  the  assets  there- 
of so  soon  as  the  same  come  into  his  hands.  EIn.  March  11, 
1872.   . 

§  1742.  Public  administrator  to  administer  oaths.  Public 
administrators  may  administer  oaths  in  regard  to  all  mat- 
ters touching  the  discharge  of  their  duties,  or  the  adminis- 
tration of  estates  in  their  hands.    En.  March  11,  1872. 

Administration  of  oaths:    Post,  sees.  2093  et  seq. 

§  1743.  Preceding  chapters  applicabie  to  pubilc  admtni»> 
trator.  When  no  direction  Is  given  in  this  chig;>ter  for  the 
government  or  guidance  of  a  public  administrator  in  the 
discharge  of  his  duties,  or  for  the  administration  of  an 
estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern.    En.  March  11,  1872. 

Cal.Rep.Cit.  76.  288;  101.  613. 

S  1744.  To  file  reports.  Penalty  for  failure.  Duty  of 
district  attorney.  E^rery  public  administrator,  or  person 
who  holds  letters  of  administration,  who  was  appointed 
while  acting  as  public  administrator,  who  fails  to  comply 
with  the  provisions  of  sections  seventeen  hundred  and 
thirty-five,  seventeen  hundred  and  thirty-six,  and  section 
seventeen  hundred  and  thirty-nine  of  this  code,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  less  than  one  hundred  dollars  for 
each  offense;  and  it  shall  be  the  duty  of  the  district  attor* 
ney  of  the  county  to  see  that  the  provisions  of  this  chapter 
are  fully  compiled  with.    En.  Stats.  1895,  38. 
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1767. 
The  Powers  and  Duties  of  Guardians,  99  1768-1776. 
The  Sale  of  Property  and  Disposition  of  Procaeds,  9  1777* 

1792. 
Nonresident  Guardians  and  Wards,  99  1793-1799. 
General  and  Miscellaneous  Provisions,  .99  1800-1810. 


ARTICLE    L 
GUARDIANS   OF  MINORS. 

f  1747.     Superior  court  to  appoint  guardians,  when  and  on  ^irtial 

petition. 
9  1748.     When  minor  may  nominate  guardian;  when  not. 
I  1749.     When  appointment  may  be  made  by  court,  when  minor  la 

over  fourteen. 

1750.  Nomination  by  minors  after  arriving  at  fourteen. 

1751.  Who  may  be  guardian.     Marriage  of  guardian. 

1752.  Minor  having' no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 

1754.  Bond  of  guardian,  conditions  of. 

1755.  Court  may  insert  conditions  in  order  appointing  guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  re- 
corded. 

1757.  Maintenance  of  miner  out  of  Income  of  his  own  property. 

1758.  Guardian  to  give  bond.     Powers  limited. 

1759.  Power  of  courts  to  appoint  guardians  and  next  friend  not 
impaired. 

Gen.  Cit.  to  Art.-^al.Rep.Cit.  111.  271. 
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9  1747.  Superior  court  to  appoint  guardians,  when  and 
on  what  petition.  The  superior  court  of  each  county,  when 
it  appears  necessary  or  convenient,  may  appoint  guardians 
for  the  persons  and  estates,  or  either  of  them,  of  minors 
who  have  no  guardian  legally  appointed  by  will  or  deed, 
and  who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  state  and  have  estate  within  the  county. 
Such  appointment  may  be  made  on  the  petition  of  a  relative 
or  other  person  on  behalf  of  the  minor,  or  on  the  petition  of 
the  minor,  if  fourteen  years  of  age.  Before  making  such 
appointment,  the  court  must  cause  such  notice  as  such 
court  deems  reasonable  to  be  given  to  any  person  having 
the  care  of  such  minor,  and  to  such  relatives  of  the  minor 
residing  in  the  county  as  the  court  may  deem  proper.  In 
all  such  proceedings  when  it  appears  to  the  satisfaction  of 
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the  court,  either  from  a  verified  petition,  or  from  affidaTlta. 
that  the  welfare  of  the  minor  will  be  imperiled  if  sach 
minor  is  allowed  to  remain  in  the  custody  of  the  person 
then  having  the  care  of  such  minor,  the  court  may  make  an 
order  providing  for  the  temporary  custody  of  sucli  minor 
until  a  hearing  can  he  had  on  such  petition;  and  when  it 
appears  to  the  court  that  there  is  reason  to  believe  that 
such  minor  will  be  carried  out  of  the  Jurisdiction  of  the 
court  before  which  the  application  is  made,  or  will  softer 
some  irreparable  injury  before  compliance  with  auch  order 
providing  for  the  temporary  custody  of  such  minor  can  be 
enforced,  such  court  may  at  the  time  of  making  such  order 
providing  for  the  temporary  custody  of  such  minor  cause 
a  warrant  to  be  issued,  reciting  the  facta  and  directed  to 
the  sheriff,  coroner,  or  constable  of  the  county,  command- 
ing such  officer  to  take  such  minor  from  the  custody  of  the 
person  in  whose  care  such  minor  then  is  and  place  such 
minor  in  custody  in  accordance  with  the  order  of  the  court 
En.  March  il,  1872.    Am'd.  1873-4,  877;  1880,  65;  1903.  204. 

Cal.Rep.Cit.  74,  424;  83,  852;  84,  696;  96,  877;  109,  646; 
109.  647;  109,  649;  109,  656;  126,  66;  128,  219;  130,  8S3; 
131,  182. 

Powers  and  duties  of  guardians:    Post  sees.  1768  et  eeq. 

Guardian  and  ward:    See  Civ.  Code,  sees.  236-268. 

Guardian  ad  litem:  Ante,  sees.  372,  373;  post,  aecs.  1722, 
1759,  1769. 

Minors  who  are:    Civ.  Code,  sees.  26,  26. 

Freeing  from  parental  authority  because  of  abuse:  CIt. 
Code,  sec.  203. 

Authority  of  parent  ceases  when:    Civ.  Code,  sec.  204. 

Seal  necessary  to  appointment  of  guardian:  Ante,  see. 
163,  subd.  2. 

§  1748.    When  miner  may  nominate  guardian;  when  not. 

If  the  minor  is  under  the  age  of  fourteen  years,  the  court 
may  nominate  and  appoint  his  guardian.  If  he  la  fourteen 
years  of  age,  he  may  nominate  his  own  guardian,  who,  if 
approved  by  the  court,  must  be  appointed  accordingly.  ESn. 
March  11, 1872.    Am'd.  1880,  66. 

§  1749.  When  appointment  may  be  made  by  oourt»  when 
minor  it  over  fourteen.  If  the  guardian  nominated  by  the 
minor  is  not  approved  by  the  court,  or  if  the  minor  reeidea 
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out  of  the  state,  or  if,  after  being  duly  cited  by  the  court, 
he  neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    En.  March  11,  1872.    Am'd.  1880,  65. 

Cal.Rep.Cit.  72,  24. 

1 1760.  Nomination  by  minors  after  arriving  at  fourteen* 
When  a  guardian  has  been  appointed  by  the  court  for  a 
minor  under  the  age  of  fourteen  years,  the  minor,  at  any 
time  after  he  attains  that  age,  may  appoint  his  own  guar- 
dian, subject  to  the  approval  of  the  court.  En.  March  11» 
1872.    Am'd.  1880,  66. 

S  1751.  Who  may  be  guardian.  Marriage  of  guardian. 
The  father  or  the  mother  of  a  minor  child  under  the  age  of 
fourteen  years,  if  found  by  the  court  competent  to  dis- 
charge the  duties  of  guardianship,  is  entitled  to  be  ap- 
pointed a  guardian  of  such  minor  child,  in  preference  to 
any  other  person.  The  person  nominated  by  a  minor  of  the 
age  of  fourteen  years  as  his  guardian,  whether  married  or 
unmarried,  may,  if  found  by  the  court  competent  to  dis- 
charge the  duties  of  guardianship,  be  appointed  as  such 
guardian.  The  authority  of  a  guardian  is  not  extinguished 
nor  affected  hy  the  marriage  of  the  guardian.  En.  March 
11,  1872.    Am'd.  1891,  136. 

Cal.Rep.Oit.  180,  882;  ISO,  888. 

The  parent,  as  such,  has  no  control  over  the  property  of 
the  child:    Civ.  Code,  sec.  202. 

Bond,  testamentary  guardian  must  give:    Post,  sec.  1758. 

1 1762.  '  Minor  having  no  father  or  mother.  If  the  minor 
has  no  father  or  mother  living,  competent  to  have  the 
custody  and  care  of  his  education,  the  guardian  appointed 
shall  have  the  same.    En.  March  11,  1872. 

S  1753.  Powers  and  duties  of  guardian.  Every  guardian 
appointed  shall  have  the  custody  and  care  of  the  education 
of  the  minor,  and  the  care  and  management  of  his  estate, 
until  such  minor  arrives  at  the  age  of  majority  or  marries, 
or  until  the  guardian  is  legally  discharged.  En.  March  11» 
1872. 

Cal.Rep.Cit.  117,  644 :  120.  204 ;  121,  474 ;  121,  475. 

Residence  of  ward:    Civ.  Code,  sec.  213. 
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1 1754.  Bond  of  guardiarii  condltlont  of.  Before  the  or- 
der appointing  any  person  guardian  under  this  chapter 
takes  effect,  and  before  letters  Issue,  the  coort  must  re- 
qtdre  of  such  person  a  bond  to  the  minor  with  safflcieiit 
sureties,  to  be  approved  by  the  Judge,  and'  in  such  sum  as 
he  shall  order,  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to  law,  and  the 
following  conditions  shall  form  a  part  of  such  bond  with- 
out being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal,  of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the  court 
may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  dis- 
charge his  trust  in  relation  thereto,  and  also  in  relation  to 
the  care,  custody,  and  education  of  the  ward. 

3.  To  render  an  account  on  oath  of  the  property,  estate, 

and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 

interests  derived  therefrom,  and  of  the  management  and 

disposition  of  the  same,  within  three  months  after  his 

appointment,  and  at  such  other  times. as  the  court  directs, 

and  at  the  expiration  of  his  trust  to  settle  his  accounts 

with  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or  his 

legal  representatives,  and  to  pay  over  and  deliver  all  the 

estate,  moneys,  and  effects  remaining  in  his  hands,  or  due 

from  him  on  such  settlement,  to  the  person  who  is  lawfully 

entitled  thereto.     Upon  filing  the  bond,  duly  approved, 

letters  of  guardianship  must  issue  to  the  person  appointed* 

In  form  the  letters  of  guardianship  must  be  substantially 

the  same  as  letters  of  administration,  and  the  oath  of  the 

guardian  must  be  indorsed  thereon  that  he  will  perform 

the  duties  of  his  office  as  such  guardian  according  to  law. 

Bn.  March  11,  1872.    Am'd.  1880,  65. 

Oal.Rep.Cit.     53.    17  ;     65,  229  ;     84,  596 ;     84.  697 ;  117,  644 . 
Sum.  3—121.  472;  121,  474. 

Accounts  of  guardians — rendering:  Post,  sees.  1778, 1774. 
Guardian's  bond:    Post,   sec.   1758;    liability  on:    Ante, 
sec.  1407. 

§  1755.  Court  via/  Insert  conditions  In  order  appointing 
guardian.    When  any  person  is  appointed  guardian  of  a 
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minor,  the  court  maj,  with  the  consent  of  such  person,  In- 
sert in  the  order  of  appointment,  conditions  not  otherwise 
obligatory,  providing  for  the  care,  treatment,  education, 
and  welfare  of  the  minor,  and  for  the  care  and  custody  of 
his  property.  The  performance  of  such  conditions  shall 
be  a  part  of  the  duties  of  the  guardian,  for  the  faithful 
performance  of  which  he  and  the  sureties  on  his  bond  shall 
be  responsible.  En.  March  11,  1872.  Am'd.  1880,  66;  1899,  4. 

Guardian's  bond — ^liability  on:    Ante,  sec.  1407. 

Letters  of  guardianship — special.  Issuable  at  chambers: 
Ante,  sec.  166. 

§  1756.  Letters  of  guardianship  and  bond  of  guardian  to 
be  recorded.  All  letters  of  guardianship  Issued,  and  all 
Kuardlan's  bonds  executed  under  the  provisions  of  this 
chapter,  with  the  affidavits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  court  having  Jurisdiction 
of  the  persons  and  estates  of  the  wards.  En.  March  11, 
1872.    Am'd.  1880,  66. 

§  1757.  Maintenance  of  minor  out  of  income  of  his  own 
property.  If  any  minor  having  a  father  living  has  property, 
the  Income  of  which  is  sufficient  for  his  maintenance  and 
education  in  a  manner  more  expensive  than  his  father  can 
reasonably  aftord,  regard  being  had  to  the  situation  of  the 
father's  family  and  to  all  the  circumstances  of  the  case,  the 
expenses  of  the  education  and  maintenance  of  such  minor 
may  be  defrayed  out  of  the  income  of  his  own  property,  in 
whole  or  in  part,  as  Judged  reasonable,  and  must  be  di- 
rected by  the  court;  and  the  charges  therefor  may  be 
allowed  accordingly  in  the  settlement  of  the  accounts  of 
his  guardian.    En.  March  11,  1872.    Am'd.  1880,  66. 

1 1758.  Guardian  to  give  bond.  Powers  limited.  Every 
testamentary  guardian  must  qualify  and  has  the  same 
powers  and  must  perform  the  same  duties  with  regard  to 
the  person  and  estate  of  his  ward  as  guardians  appointed 
by  tiie  court,  except  so  far  ^s  his  powers  and  duties  are 
legally  modified,  enlarged,  or  changed  by  the  will  by  which 
such  guardian  was  appointed,  and  except  that  such  guar- 
dian need  not  give  bond  unless  directed  to  do  so  by  the 
court  from  which  the  letters  of  guardianship  issue.  En. 
March  11,  1872.    Am'd.  1880,  67;  1903,  53. 

Cal.Rep.Clt.  65,  86 ;  S4.  596. 
Code  Civ.  Proc~56. 
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Testamentary  guardian — ^bond  of:    Ante,  sec  1754. 
Guardian's  bond,  liability  on:    Ante,  sec.  1407. 

1 1759.  Power  of  courts  to  appoint  guardians  and  next 
friend  not  Impaired.  Nothing  contained  in  this,  chapter 
affects  or  impairs  the  power  of  any  court  to  appoint  a 
guardian  to  defend  the  interests  of  any  minor  interested 
in  any  suit  or  matter  pending  therein.    En.  March  11, 1871 

G'l^rriian  ad  litem:  Ante,  sees.  372,  873,  1722;  poet, 
sec  1769. 


ARTICLE   n. 

GUARDIANS  OF  INSANE  AND  INCOMPBTBNT  PERSONS. 

S  1768.  Guardians  of  insane  and  other  incompetent  persons. 

i  1764.  Appointment  of  guardian  by  court  after  bearing. 

11766.  Powers  and  duties  of  such  guardians. 

1766.  Proceeding  for  restoration  to  capacity. 

1767.  Definition  of  incompetent. 

1 1763.  Guardians  of  Insane  and  other  Incompetent  per- 
sons. When  it  is  represented  to  the  superior  court,  or  a 
Judge  thereof,  upon  verified  petition  of  any  relative  or 
friend,  that  any  person  is  insane,  or  from  any  cause  men- 
tally incompetent  to  manage  his  property,  such  court  or 
judge  must  cause  a  notice  to  be  given  to  the  siq^posed  In- 
sane or  incompetent  person  of  the  time  and  place  of  hear- 
ing the  case,  not  less  than  five  days  before  the  time  so 
appointed,  and  such  person,  if  able  to  attend,  must  be  pro- 
duced on  the  hearing.    En.  March  11, 1872.    Am'd.  1880,  67. 

Cal.Rep.Cit.     57,  531;     87,  195;  120.  142;  120,  696;  120,  687; 
127,  888;  184,  632. 

Right  of  person  charged  with  Insanity  to  Jury  trial: 
See  Pol.  Code,  sec.  2174. 

Guardian  ad  Utem— of  insane  or  incompetent  person: 
Ante,  sees.  372,  373,  1722,  1759;  post,  sec.  1769. 

Placing  lunatic  in  asylum:  Civ.  Code,  sec.  268. 

Insane  person — ^homestead  of:     See  Stats.  1874,  p.  582. 

Sale  of  homestead  where  husband  or  wife  insane:  Civ. 
Code,  sec.  1242. 

{  1764.  Appointment  of  guardian  by  court  after  hearing. 
If,  after  a  full  hearing  and  examination  upon  such  petition. 
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it  appear  to  the  court  that  the  person  in  question  is  in- 
capable of  taking  care  of  himself  and  managing  his  prop- 
erty, such  court  must  appoint  a  guardian  of  his  person  and 
estate,  with  the  powers  and  duties  In  this  chapter  specified. 
En.  March  11,  1872.    Am'd.  1880,  67. 

Cal.Rep.Cit  87,  197;  120,  142;  120»  696;  120,  697. 

Appointment  at  chambers:  Ante,  sec  166;  seal  neces- 
saiy:    Sec.  153,  subd.  2. 

1 1765.  Powers  and  duties  of  such  guardians.  Every 
guardian  appointed,  as  provided  in  the  preceding  section, 
has  the  care  and  custody  of  the  person  of  his  ward,  and  the 
management  of  all  his  estate  until  such  guardian  is  legal- 
ly discharged;  and  he  must  give  bond  to  such  ward,  in 
like  manner  and  with  like  conditions  as  before  prescribed 
with  respect  to  the  guardian  of  a  minor.  En.  March  11, 
1872. 

Bond  of  guardian:    Ante,  sec.  1754. 

S 1766.  Proceeding  for  restoration  to  capacity.  Any 
person  who  has  been  declared  insane  or  incompetent,  or 
the  guardian,  or  any  relative  of  such  person  within  the 
third  degree,  or  any  friend,  may  apply,  by  petition,  to  the 
superior  court  of  the  county  in  which  he  was  declared  in- 
sane to  have  the  fact  of  his  restoration  to  capacity 
judicially  determined.  The  petition  shall  be  verified,  and 
shall  state  that  such  person  is  then  sane  or  competent. 
TJpon  receiving  the  petition,  the  court  must  appoint  a  day 
for  a  hearing  before  the  court,  and,  if  the  petitioner  request 
it,  shall  order  an  investigation  before  a  Jury,  which  shall 
be  summoned  and  Impaneled  in  the  same  manner  as  juries 
are  summoned  and  impaneled  in  civil  actions.  The  court 
shall  cause  notice  of  the  trial  to  be  given  to  the  guardian 
of  the  person  so  declared  Insane  or  incompetent,  if  there 
be  a  guardian,  and  to  his  or  her  husband  or  wife,  if  there 
be  one,  and  to  his  or  her  father,  or  mother,  if  living  in  the 
county.  On  the  trial,  the  guardian  or  relative  of  the  person 
so  declared  insane  or  incompetent,  and,  in  the  discretion 
of  the  court,  any  other  person  may  contest  the  right  to 
the  relief  demanded.  Witnesses  may  be  required  to  appear 
and  testify,  as  in  civil  cases,  and  may  be  called  and  ex- 
amined by  the  court  on  its  own  motion.    If  it  be  found  that 
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the  person  be  of  sound  mind,  and  capable  of  taking  care 

of  himself  and  his  property,  his  restoration  to  capacity 

shall  be  adjudged,  and  the  guardian  of  such  person,  if  such 

person  be  not  a  minor,  shall  cease.    Bn.  Stats.  1873-4,  377. 

Am'd.  1880,  67. 

Cal.Rep.Clt.     68.282;     87,195;     87,197;     99,222:120,142; 
120,  143;   187,  681. 

Habeas  corpus,  right  to  where  one  detained  as  insane: 
See  Pol.  Ck)de,  sec.  2188. 

§  1767.  Definition  of  incompetent.  The  phrase  'incom- 
petent," "mentally  incompetent,"  and  "incapable,"  as 
used  in  this  chapter,  shall  be  construed  to  mean  any  per- 
son who,  though  not  insane,  is»  by  reason  of  old  age, 
disease,  weakness  of  mind,  or  from  any  other  cause,  unable, 
unassisted,  to  properly  manage  and  take  care  of  Minft<>K  or 
his  property,  and  by  reason  thereof  would  be  likely  to  be 
deceived  or  imposed  upon  by  artful  or  designing  persons. 
En.  Stats.  1891,  68. 

CalJlep.Cit.  180,  854. 


ARTICLE   in. 
THB  POWERS  AND  DUTIES  OF  QT/ARDIAN8. 

9  1768.     Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

9  1769.     Guardian  to  recover  debts  due  bis  ward  and  represent  him. 

I  1770.    Guardian  to  manage  bis  estate,  maintain  ward,  and  aeU 

real  estate. 
9  1771.     Maintenance,    support,    and   education   of   ward,   how  ea* 

forced. 
9  1772.     Guardians,  powers  of  in  partition. 
9  1773.     Guardian  to  return  inventory  of  estate  of  ward.     Appraia* 

ers  to  be  appointed.     Like  proceedings  wben  otber  prop* 

erty  acquired. 
9  1774.     Settlements  of  guardians. 
9  1775.     Allowance  of  accounts  of  Joint  guardians. 
9  1776.     Expenses  and  compensation  of  guardians. 

§  1768.  Guardian  to  pay  debts  of  ward  out  of  ward*a 
estate.  Every  guardian  appointed  under  the  proTlsions  of 
this  chapter,  whether  for  a  minor  or  any  other  person,  mmt 
pay  all  Just  debts  due  from  the  ward,  out  of  his  personal 
estate,  and  the  income  of  his  real  estate,  if  sufficient;  if 
not,  then  out  of  his  real  estate,  upon  obtaining  an  order 
for  the  sale  thereof,  and  disposing  of  the  same  in  the  man- 
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ner  provided  in  this  title  for  the  sale  of  real  estate  of 
decedents.    En.  March  11,  1872. 

Order  of  sale  of  property:    Post,  sees.  1770,  1777  et  seq. 

1 1769.  Guardian  to  recover  debts  due  his  ward  and 
represent  him.  Erery  guardian  must  settle  all  accounts  of 
the  ward,  and  demand,  sue  for,  and  receive  all  dehts  due  to 
him,  or  may,  with  the  approbation  of  the  court,  compound 
for  the  same  and  give  discharges  to  the  debtor,  on  receiv- 
ing a  fair  and  just  dividend  of  his  estate  and  effects;  and 
he  must  appear  for  and  represent  his.  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    Bn.  March  11,  1872.    Am'd.  1880,  68. 

Cal.Rep.Cit.  117,  644;  134,  248. 

Guardian  ad  litem:     Ante,  sees.  372,  373,  1722,  1769. 

§  1770.  Guardian  to  manage  his  estate,  maintain  ward, 
and  sell  real  estate.  Eivery  guardian  must  manage  the 
estate  of  his  ward  frugally  and  without  waste,  and  apply 
the  income  and  profits  thereof,  as  far  as  may  be  necessary, 
for  the  comfortable  and  suitable  maintenance  and  sup« 
port  of  the  ward  and  his  family,  if  there  be  any;  and  if 
such  income  and  profits  be  insuflicient  for  that  purpose, 
the  guardian  may  sell  or  mortgage  the  real  estate,  upon 
obtaining  an  order  of  the  court  therefor,  as  provided,  and 
must  apply  the  proceeds  of  such  sale  or  mortgage,  as  far 
as  may  be  necessary,  for  the  maintenance  and  support  of 
the  ward  and  his  family,  if  there  be  any.  Bn.  March  11, 
1872.    Am'd.  1900-01,  86. 

CAl.Rep.Cit  117,  644;  134.  116. 

Sale  of  property — ^and  disposition  of  proceeds:  Post, 
sees.  1777  et  seq. 

S 1771.  Maintenance,  support,  and  education  of  ward, 
how  enforced.  When  a  guardian  has  advanced  for  the 
necessary  maintenance,  support,  or  education  of  his  ward, 
an  amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  of  life,  and  the  same  is  made  to  appear  to 
the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs, 
the  guardian  must  be  allowed  credit  therefor  in  his  settle- 
ments. Whenever  a  guardian  fails,  neglects,  or  refuses  to 
furnish  sidtable  and  necessary  maintenance,  support,  or 


911772,1778  GUARDIAN    AND    WARD.  66e 

education  for  Ms  ward,  the  court  may  order  him  to  do  ao» 
and  enforce  such  order  by  proper  process.  Whenever  any 
third  person,  at  his  request,  supplies  a  ward  with  such 
suitable  and  necessary  maintenance,  support,  or  education* 
and  it  is  shown  to  have  been  done  after  refusal  or  neglect 
of  the  guardian  to  supply  the  same,  the  court  may  direct 
the  guardian  to  pay  therefor  out  of  the  estate,  and  enforce 
such  payment  by  due  process.    Bn.  March  11,  1872. 

§  1772.  Guardians,  powers  of  In  partition.  The  guardian 
may  Join  in  and  assent  to  a  partition  of  the  real  or  personal 
estate  of  the  ward,  wherever  such  assent  may  be  given  by 
any  person;  provided,  that  such  assent  can  only  be  given 
after  the  court  having  Jurisdiction  over  said  estate  shall 
grant  an  order  conferring  such  authority,  which  order  shall 
only  be  made  after  a  hearing  in  open  court  upon  the  peti- 
tion of  the  guardian  after  notice  of  at  least  ten  days,  mailed 
by  the  clerk  of  the  court  to  all  the  known  relatives  of  the 
ward  residing  in  the  county  where  the  proceedings  are 
pending.  The  guardian  may  also  consent  to  a  partition  of 
the  real  or  personal  estate  of  his  ward  without  action,  and 
agree  upon  the  share  to  be  set  off  to  such  ward,  and  may 
execute  a  release  in  behalf  of  his  ward  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  obtaining  from  said  court  having  jurisdic- 
tion over  said  estate,  authority  to  so  consent  after  a  hear- 
ing in  open  court  upon  the  petition  of  the  guardian  after 
notice  of  at  least  ten  days,  mailed  by  the  clerk  of  the  court 
to  all  the  known  relatives  of  the  ward  residing  in  the 
county  where  the  proceedings  are  pending.  En.  March  11» 
1872.    Am'd.  1899,  235. 

Assent  to  partition:    Ante,  sec.  795. 
Appearance  by  guardian:    Ante,  sees.  372,  1722. 

§  1773.  Guardian  to  return  inventory  of  estate  of  ward* 
Appraisers  to  be  appointed.  Like  proceedings  when  other 
property  acquired.  Every  guardian  must  return  to  the 
court  an  inventory  of  the  estate  of  his  ward  within  three 
months  after  his  appointment,  and  annually  thereafter. 
When  the  value  of  the  estate  exceeds  the  sum  of  one  hun- 
dred thousand  dollars,  semi-annual  returns  must  be  made 
to  the  court.    The  court  may,  upon  application  made  fbr 
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that  purpose  by  anj  person,  compel  the  guardian  to  render 
an  account  to  the  court  of  the  estate  of  his  ward.  The 
inventories  and  accounts  so  to  be  returned  or  rendered 
must  be  sworn  to  by  the  guardian.  All  the  estate  of  the 
ward  described  in  the  first  Inventory  must  be  appraised 
by  appraisers  appointed,  sworn,  and  acting  in  the  manner 
provided  for  regulating  the  settlement  of  the  estates  of 
decedents.  Such  Inventory,  with  the  appraisement  of 
the  property  therein  described,  must  be  recorded  by  the 
clerk  of  the  court  in  a  proper  book  kept  In  his  office  for 
that  purpose.  Whenever  any  other  property  of  the  estate 
of  any  ward  Is  discovered,  not  included  in  the  Inventory 
of  the  estate  already  returned,  and  whenever  any  other 
property  has  been  succeeded  to,  or  acquired  by  any  ward, 
or  for  his  benefit,  the  like  proceedings  must  be  had  for 
the  return  and  appraisement  thereof  that  are  herein  pro- 
Tided  in  relation  to  the  first  inventory  and  return.  En.- 
March  11,  1872.  Am'd.  1880,  68. 
Cal.Rep.Clt.  109.  253;  108,  254. 

Where  joint  guardians:     Post,  sec.  1775. 

Appraisers — generally:    Ante,  sec  1444. 

Account  may  be  received  at  chambers:    Ante,  sec.  166. 

S  1774.  Settlements  of  guardians.  The  guardian  must, 
upon  the  expiration  of  a  year  from  the  time  of  his  appoint- 
ment, and  as  often  thereafter  as  he  may  be  required,  pre- 
sent his  account  to  the  court  for  settlement  and  allowance. 
En.  March  11,  1872.    Am'd.  1880,  68. 

Cal.Rep.Clt.  67.  191;  109,  264;  121,  472;  138.  448;  138,  449.      ' 

§  1776.  Allowance  of  accounts  of  Joint  guardians.  When 
an  account  is  rendered  by  two  or  more  Joint  guardians, 
the  court  may,  in  its  discretion,  allow  the  same  upon  the 
oath  of  any  of  them.    En.  March  11,  1872.    Am'd.  1880,  68. 

{  1776.  Expenses  and  compensation  of  guardians.  Every 
guardian  must  be  allowed  the  amount  of  nls  reasonable 
expenses  incurred  in  the  execution  of  his  trust,  and  he 
must  also  have  such  compensation  for  his  services  as  the 
court  in  which  his  accounts  are  settled  deems  Just  and  rea- 
sonable.   En.  March  11,  1872. 

Cal.Rep.Clt.  73.  641. 

Expenses  Incurred — advances  made:     Ante,  sec.  1771. 
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ARTICLE   TV. 

THE   SALE   OF   PROPERTY   AND    DISPOSITION   OF   THE   PRO- 
CEEDS. 

1777.  May  sell  property  in  certain  cases. 

1778.  Sale  of  real  estate  to  be  made  upon  order  of  oauit. 

1779.  Application  of  proceeds  of  sales. 

1780.  InTestment  of  proceeds  of  sales. 

1781.  Order  for  sale,  how  obtained. 

§  1782.  Notice  to  next  of  kin,  how  siren. 

1783.  Copy  of  order  to  be  served,  published,  or  consent  tiled. 

1784.  Hearing  of  application. 
1786.  Who  may  be  examined  on  such  hearing. 

I  1786.     Costs  to  be  awarded,  to  whom. 

)  1787.     Order  of  sale,  to  specify  what. 

I  1788.     Bond  before  selling. 

I  1788.  All  proceedings  for  sales  of  property  by  guardians  to  con- 
form to  chapter  seven  of  this  title. 

<  1790.     Limit  of  order  of  sale. 

I  1791.  Conditions  of.  sales  of  real  estate  of  minor  heirs.  Bond 
and  mortgage  to  be  given  for  deferred  pasrments. 

I  1792.     Court  may  order  the  investment  of  money  of  the  ward. 

1 1777.  May  tell  property  in  certain  cases«  When  the 
income  of  an  estate  under  guardianship  is  insufficient  to 
maintain  the  ward  and  his  family*  or  to  maintain  and 
educate  the  ward  when  a  minor,  his  guardian  may  sell  his 
real  or  personal  estate,  or  mortgage  the  real  estate  for  that 
purpose,  upon  obtaining  an  order  therefor.  Bn.  Biarch  U, 
1872.     Am'd.  1900-1,  84. 

Cal.Rep.Cit.  83.  850;  88,  866;  83,  867;  120,  42S;  184,  116. 

Power  of  guardian — ^to  sell  property:  Ante,  sec  1768. 

1 1778.  Sale  of  real  estate  to  be  made  upon  order  of 
court.  When  it  appears  to  the  satisfaction  of  the  court, 
upon  the  petition  of  the  guardian,  that  for  the  benefit  of 
his  ward  his  real  estate,  or  some  part  thereof,  should  be 
sold,  and  the  proceeds  thereof  put  out  at  interest,  or  in- 
vested in  some  productive  stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  the  ward,  his  guardian 
may  sell  the  same  for  such  purpose,  upon  obtaining  an 
order  therefor.    En.  March  11,  1872. 

Cal.Rep.Cit.  83,  356;  88.  357;  120.  428.     • 

Order  for  sale  of  property:    Ante,  sec.  1768. 

§  1779.  Application  of  proceeds  of  sales.  If  the  estate 
is  sold  for  the  purposes  mentioned  in  this  article,  the  guar- 
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dian  must  apply  the  proceeds  of  the  sale  to  such  purposes, 
as  far  as  necessary,  and  put  out  the  residue,  if  any,  on 
interest,  or  invest  it  in  the  best  manner  in  his  power,  until 
the  capital  is  wanted  for  the  maintenance  of  the  ward  and 
his  family,  or  the  education  of  his  children,  or  for  the  edu- 
cation of  the  ward  when  a  minor,  in  which  case  the  capital 
may  be  used  for  that  purpose,  as  far  as  may  be  necessary, 
in  like  manner  as  if  it  had  been  personal  estate  of  the 
ward.    En.  March  11,  1872. 

• 

S  1780.  Investment  of  proceeds  of  sales«  If  the  estate  is 
sold  for  the  purpose  of  putting  out  or  investing  the  pro- 
ceeds, the  guardian  must  make  the  investment  according 
to  his  best  judgment,  or  in  pursuance  of  any  order  that 
may  be  made  by  the  court  En.  March  11,  1872.  Am'd. 
1880,  68. 

§  1781.  Order  for  sale,  how  obtained.  To  obtain  an  order 
for  such  sale,  the  guardian  must  present  to  the  court  in 
which  he  was  appointed  guardian  a  verified  petition  there- 
fbr,  setting  forth  the  condition  of  the  estate  of  his  ward, 
and  the  facts  and  circumstances  on  which  the  petition  is 
founded,  tending  to  show  the  necessity  or  expediency  of  a 
sale.    En.  March  11,  1872.    Am'd.  1880,  69. 

Cal.Rep.Clt.     83,  846;     83,350;     83,355;     83,356;     83,357; 
120,  424. 

1 1782.  Notice  to  next  of  kin,  how  given.  If  it  appear  to 
the  court,  or  a  Judge  thereof,  from  the  petition,  that  it  Is 
necessary  or  would  be  beneficial  to  the  ward  that  the  real 
estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real 
and  personal  estate  should  be  sold,  the  court  must  there- 
upon make  an  order  directing  the  next  of  kin  of  the  ward, 
and  all  persons  interested  in  the  estate,  to  appear  before 
the  court,  at  a  time  and  place  therein  specified,  not  less 
than  four  nor  more  than  eight  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should  not 
be  granted  for  the  sale  of  such  estate.  If  It  appear  that  it 
is  necessary  or  would  be  beneficial  to  the  ward  to  sell  the 
personal  estate,  or  some  part  of  it,  the  court  must  order  the 
sale  to  be  made.    En.  March  11,  1872.    Am'd.  1880,  69. 

Cal.Rep.Clt.  87,  363. 

§  1783.  Copy  of  order  to  be  served,  published,  or  con- 
sent filed.    A  copy  of  the  order  must  be  personally  served 
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on  the  next  of  kin  of  the  ward,  and  on  all  persons  Inter- 
ested in  the  estate,  at  least  fourteen  days  before  the  hear- 
ing of  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper  printed  in 
the  county,  or  if  there  be  none  printed  in  the  county,  then 
in  such  newspaper  as  may  be  specified  by  the  court  in  the 
order.  If  written  consent  to  making  the  order  of  sale  is 
subscribed  by  all  persons  interested  therein,  and  the  next 
of  kin,  notice  need  not  be  served  or  published.  En.  March 
11,  1872.  Am'd.  1880,  69. 
Cal.Rep.Cit.  97.  363;  120,  426. 

Notice:     Compare  ante,  sec.  1539. 

§  1784.  Hearing  of  application.  The  court,  at  the  time 
and  place  appointed  in  the  order,  or  such  other  time  to 
which  the  hearing  is  postponed,  upon  proof  of  the  service 
or  publication  of  the  order,  must  hear  and  examine  the 
proofs  and  allegations  of  the  petitioner,  and  of  the  next  of 
kin,  and  of  all  other  persons  interested  in  the  estate  who 
oppose  the  application.  En.  March  11,  1872.  Am'd.  1880, 
69. 

Cal.Rep.Cit.  97,  868. 

Compare:    Ante,  sec.  1540. 

1 1785.  Who  may  be  examined  on  such  hearing.  On  the 
hearing,  the  guardian  may  be  examined  on  oath,  and  wit- 
nesses may  be  produced  and  examined  by  either  party, 
and  process  to  compel  their  attendance  and  testimony  may 
be  issued  by  the  court,  in  the  same  manner  and  with  like 
effect  as  in  other  cases  provided  for  in  this  title.  En.  March 
11,  1872.    Am'd.  1880,  69. 

Compelling  attendance  and  testimony  of  witnesses:  Ante, 
sec.  1305;  post,  1985  ei  seq. 

§  1786.  Costs  to  be  awarded,  to  whom.  If  any  person 
appears  and  objects  to  the  granting  of  any  order  prayed 
for  under  the  provisions  of  this  article,  and  it  appears  to 
the  court  that  either  the  petition  or  the  objection  thereto 
is  sustained,  the  court  may,  in  granting  or  refusing  the 
order,  award  costs  to  the  party  prevailing,  and  enforce  the 
payment  thereof.    En.  March  11,  1872. 

§  1787.  Order  of  sale,  to  specify  what.  If,  after  a  fuU 
examination,  it  appears  necessary,  or  for  the  benefit  of 
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the  ward,  that  his  real  estate,  or  some  part  thereof,  should 
he  sold,  the  court  may  grant  an  order  therefor,  specifying 
therein  the  causes  or  reasons  why  the  sale  is  necessary  or 
beneficial,  and  may,  if  the  same  has  been  prayed  for  in  the 
petition,  order  such  sale  to  be  made  either  at  public  or 
private  sale.    En.  March  11,  1S72. 

1 1788.  Bond  before  ••IMng.  ESvery  guardian  authorized 
to  sell  real  estate  must,  before  the  sale,  give  bond  to  the 
ward,  with  sufficient  surety,  to  be  approved  by  the  court,  or 
a  judge  thereof,  with  condition  to  sell  the  same  in  the 
manner,  and  to  account  for  the  proceeds  of  the  sale  as 
provided  for  in  this  chapter,  and  chapter  seven  of  this  title. 
En.  March  11, 1872.    Am'd.  1880,  69: 

Cal.Rep.Cit.  83,  357. 

Bond  on  sale  of  realty:    Ante,  sec.  1389. 

§  1789.  All  proceedings  for  sales  of  property  by  guar- 
diana  to  conform  to  chapter  seven  of  this  title.  All  the 
proceedings  under  petition  of  guardians  for  sales  of  prop- 
erty of  their  wards,  giving  notice,  and  the  hearing  of  such 
petitions,  granting  or  refusing  the  order  of  sale,  directing 
the  sale  to  be  made  at  public  or  private  sale,  reselling  the 
same  property,  return  of  sale,  and  application  for  confirma- 
tion thereof,  notice  and  hearing  of  such  application,  making 
orders  rejecting  or  confirming  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property  sold,  ac- 
counting and  the  settlement  of  accounts,  must  be  had  and 
made  as  required  by  the  provisions  of  this  title  concerning 
estates  of  decedents,  unless  otherwise  specially  provided 
in  this  chapter.    En.  March  11,  1872. 

Cal.Rep.Cit     62,  637 ;     55.  142 ;     83,  355 ;  109,  254 ;  115,  205 ; 
120.  426. 

Settlement  of  accounts  after  letters  revoked:  Ante, 
sec.  1629. 

1 1790.  Limit  of  order  of  sale.  No  order  of  sale,  granted 
In  pursuance  of  this  article,  continues  In  force  more  than 
one  year  after  granting  the  same,  without  a  sale  being  had. 
En.  March  11,  1872. 

§  1791.  Conditions  of  sales  of  real  estate  of  minor  lieirs. 
Bend  and  mortgage  to  be  given  for  deferred  payments.  All 
sales  of  real  estate  of  wards  must  be  for  cash,  or  for  part 
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cash  and  part  deferred  i^ayments,  the  credit  In  no  case  to 
exceed  three  years  from  date  of  sale,  as  in  the  discreUon 
of  the  court  is  most  beneficial  to  the  ward.  Guardians 
making  sales  must  demand  and  receive  from  the  par- 
chasers,  in  case  of  deferred  payments,  notes,  and  a  mort- 
gage on  the  real  estate  sold,  with  such  additional  security 
as  the  court  deems  necessary  and  sufficient  to  secure  the 
prompt  payment  of  the  amounts  so  deferred,  and  the  in- 
terest thereon.    En.  March  11,  1872.    Am'd.  1880,  70. 

Cal.Rep.Cit  120.  425. 

§  1792.  Court  may  order  the  investment  of  money  of  the 
ward.  The  court,  on  the  application  of  a  guardian,  or  any 
person  interested  in  the  estate  of  any  ward,  after  such 
notice  to  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales  and  any  other  of  his  ward's  money  in 
his  hands,  in  real  estate,  or  in  any  other  manner  moet  to 
the  interest  of  all  concerned  therein,  and  the  court  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  the  management,  investment,  and  disposition 
of  the  estate  and  effects,  as  circumstances  require.  En. 
March  11,  1872.    Am'd.  1880,  70. 

CalJl6p.Cit.  65,  141;  117,  646;  121.  472;  183,  389;  183»  890. 


ARTICLE    V. 
NONRESIDENT  GUARDIANS  AND  WARD. 

i  1793.  Guardians  of  nonresident  persona. 

S  1794.  Powers  and  duties  of  guardians  appointed  under  pracedlos 

section. 

8  1795.  Such  guardians  to  give  bonds. 

§  1796.  To  what  guardianship  shall  extend.' 

{  1797.  Removal  of  nonresident  ward's  property. 

S  1798.  Proceedings  on  such  removal. 

S  1799.  Discharge  of  person  In  possession. 

S  1793.  Guardians  of  nonresident  persons.  When  a  per- 
son liable  to  be  put  under  guardianship,  according  to  the 
provisions  of  this  chapter,  resides  without  this  state  and 
has  estate  therein,  any  friend  of  such  person,  or  any  one 
Interested  in  his  estate,  in  expectancy  or  otherwise,  may 
apply  to  the  superior  court  of  any  county  in  which  there  is 
any  estate  of  such  absent  person,  for  the  appointment  of  a 
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guardian,  and  if,  after  notice  given  to  all  interested,  in 
such  manner  as  such  court  orders  by  publication  or  other- 
wise, and  a  full  hearing  and  examination,  it  appears  proper, 
a  guardian  for  such  absent  person  may  be  appointed,  fin. 
March  11, 1872.    Am'd.  1880,  70. 

CaLRep.Clt.  Subd.  1— «7,  93.    Subd.  4— 67,  98. 

Foreign  guardian:     Sec.  1913. 

Guardian,  appearance  by,  etc.:  Ante,  sees.  372,  373, 1722, 
1759.  1769. 

Judge  may  appoint  guardians  and  issue  letters  of  guar- 
dianship at  chambers:    Sec.  166. 

S  1794.  Powere  and  dutiee  of  guardians  appointed  under 
preceding  section,  fivery  guardian,  appointed  under  the 
preceding  section,  has  the  same  powers  and  performs  the 
same  duties,  with  respect  to  the  estate  of  the  ward  found 
within  this  state,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
with  respect  to  any  other  guardian  appointed  under  this 
chapter.    En.  March  11, 1872. 

{ 1795.  Such  guardians  to  give  bonds.  Every  guardian 
must  give  bond  to  the  ward,  in  the  manner  and  with  the 
like  conditions  as  hereinbefore  provided  for  other  guar- 
dians, except  that  the  provisions  respecting  the  inventory, 
the  disposal  of  the  estate  and  eftects,  and  the  account  to 
be  rendered  by  the  guardian,  must  be  confined  to  such 
estate  and  effects  as  come  to  his  hands  in  this  state,  fin. 
March  11,  1872. 

Bond,  etc.:     Ante,  sec.  1764. 

1 1796.  To  what  guardianship  shall  extend.  The  guar- 
dianship which  is  first  lawfully  granted  of  any  person 
residing  without  this  state  extends  to  all  the  estate  of  the 
ward  within  this  state,  and  excludes  the  Jurisdiction  of 
the  court  of  every  other  county.  En.  March  11,  1872. 
Am'd.  1880,  70. 

S  1797.  Removal  of  nonresident  ward's  property.  When 
the  guardian  and  ward  are  both  nonresidents,  and  the  ward 
is  entitled  to  property  in  this  state,  which  may  be  removed 
to  another  state  or  foreign  country  without  conflict  with 
any  restriction  or  limitation  thereupon,  or  impairing  the 

Code  Civ.  Proc— C7. 
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right  of  the  ward  thereto,  Buch  property  may  be  remoyed 
to  the  state  or  foreign  conntry  of  the  residence  of  the 
ward,  upon  the  application  of  the  guardian  to  the  superior 
court  of  the  county  in  which  the  estate  of  the  ward,  or  the 
principal  part  thereof,  is  situated.  Bin.  March  11,  1S72. 
Am'd.  1880,  70. 

S  1798.  Proceedings  on  such  removal.  The  application 
must  be  made  upon  ten  days'  notice  to  the  resident  exec- 
utor, administrator,  or  guardian,  if  there  be  such,  and  upon 
such  application  the  nonresident  guardian  must  produce 
and  file  a  certificate,  under  the  hand  of  the  clerk  and  seal 
of  the  court,  from  which  his  appointment  was  deriyed, 
showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 
8.  That  he  i^  entitled,  by  the  laws  of  the  state  of  his 

appointment,  to  the  possession  of  the  estate  of  the  ward; 
or,  must  produce  and  file  a  certificate,  under  the  hand  and 
seal  of  the  clerk  of  the  court  having  Jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country,  at- 
tested by  a  minister,  consul,  or  yice-consul  of  the  United 
States,  resident  in  such  conntry,  that,  by  the  laws  of  such 
country,  the  applicant  is  entitled  to  the  custody  of  the 
estate  of  his  ward,  without  the  appointment  of  any  court 
Upon  such  application,  unless  good  cause  to  the  contrary 
is  shown,  the  court  must  make  an  order  granting  to  such 
guardian  leave  to  take  and  remove  the  property  of  his 
ward  to  the  state  or  place  of  his  residence,  which  is  author- 
ity to  him  to  sue  for  and  receive  the  same  in  his  own  name, 
for  the  use  and  benefit  of  his  ward.  En.  liarch  11,  1872. 
Am'd.  1873-4,  378;  1880,  71. 

i  1799.  Discharge  of  person  In  possession.  Such  order 
is  a  discharge  of  the  executor,  administrator,  local  guar- 
dian, or  other  person  in  whose  possession  the  property 
may  be  at  the  time  the  order  is  made,  on  filing  with  the 
clerk  of  the  court  a  receipt  therefor  of  a  foreign  guardian 
of  such  absent  ward,  and  transmitting  a  duplicate  receipt, 
or  a  certified  copy  of  such  receipt,  to  the  court  from  which 
such  nonresident  guardian  received  his  appointment.  Bo. 
March  11,  1872.    Am'd.  1880,  71;  1896,  28. 
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ARTICLE   VI, 
OENBRAIi  AND   MISCEliLANEOUS   PROVISIONS. 

f  1800.    Sxaminatlon  of  persons  suspected  of  defrauding  wards  or 

concealing  property, 
f  1801.    Removal   and  resignation   of  guardian,   and   surrender  of 

estate, 
f  1802.    Guardianship,  bow  terminated. 
9  1803.     New  bond,  when  required. 
1  1804.     Guardian's  bond  to  be  filed.    Action  on. 
S  1805.     Limitation  of  actions  on  guardian's  bond. 
8  1806.     Liimitation  of  actions  for  the  recovery  of  property  sold. 
S  1807.     More  than  one  guardian  of  a  person  may  be  appointed. 
i  1808.     Order  appointing  guardian,  how  entered. 
S  1808.    Provisions  of   section  ten   hundred  and  fifty-seven   apply 

to  guardians.  * 

I  1810.     Guardian  decreed  to  make  conveyance  for  incompetent. 

S  1800.  Examination  of  persons  suspected  of  defrauding 
wards  or  concealing  property.  Upon  complaint  made  to 
him  by  any  guardian,  ward,  creditor,  or  other  person  In- 
terested In  the  estate  or  having  a  prospective  Interest 
therein  as  heir  or  otherwise,  against  any  one  suspected  of 
having  concealed,  embezzled,  or  conveyed  away  any  of  the 
money,  goods,  or  effects,  or  an  instrument  In  writing  be- 
longing to  the  ward  or  to  his  estate,  the  8Ui>erlor  court,  or  a 
judge  thereof,  may  cite  such  suspected  person  to  appeiur 
before  such  court,  and  may  examine  and  proceed  with  him 
on  such  charge  In  the  manner  provided  In  this  title  with 
respect  to  persons  suspected  of  and  charged  with  conceal- 
ing or  embezzling  the  effects  of  a  decedent  En.  March 
11,  1872.    Am'd.  1880,  71. 

Cal.Rep.Clt.  84,  849;  183,  186. 

Embezzlement  of  property  of  estate:  Ante,  sees.  1458 
et  seq. 

S  1801.  Removal  and  resignation  of  guardian,  and  sur* 
render  of  estate.  When  a  guardian,  appointed  either  by 
the  testator  or  a  court,  becomes  Insane  or  otherwise  Inca- 
pable of  discharging  his  trust  or  unsuitable  therefor,  or 
has  wasted  or  mismanaged  the  estate,  or  failed  for  thirty 
days  to  render  an  account  or  make  a  return,  the  superior 
court  may,  upon  such  notice  to  the  guardian  as  the  court 
may  reqiUre,  remove  him  and  compel  him  to  surrendep^^^ 
estate  of  the  ward  to  the  person  found  to  be  l^^ully 
entitled  thereto.     Every  guardian  may  resig*  when  It 
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appears  proper  to  allow  the  same;  and  upon  the  resigna- 
tion or  removal  of  a  guardian,  as  herein  proyided,  the 
court  may  appoint  another  in  the  place  of  the  guardian 
who  resigned  or  was  removed.  Bn.  March  11,  1872.  Am'd. 
1880,  71. 

Cal J(6p.CiL  66,  241 ;  66,  242 ;  74,  425 ;  128.  219. 

§1802.  Guardianship,  how  terminated.  The  marriage 
of  a  minor  ward  terminates  the  guardianship  of  the  person 
of  such  ward,  hut  not  the  estate;  and  the  guardian  of  an 
insane  or  other  person  may  he  discharged  hy  the  court» 
when  it  appears,  on  the  application  of  the  ward  or  other- 
wise, that  t^e  guardianship  is  no  longer  necessary.  Bn. 
March  11,  1872.    Am'd.  1880,  72. 

S  1803.  New  bond,  when  required.  The  court  may  re- 
<iulre  a  new  hond  to  be  given  by  a  guardian  whenever  such 
court  deems  it  necessary,  and  may  discharge  the  existing 
sureties  from  further  liability,  after  due  notice  given  as 
such  court  may  direct,  when  it  shall  appear  that  no  injury 
can  result  therefrom  to  those  interested  in  the  estate.  En. 
March  11,  1872.    Am'd.  1880,  72. 

S  1804.  Guardian's  bond  to  k>e  filed.  Action  on..  Every 
bond  given  by  a  guardian  must  be  filed  and  preserved  in 
the  office  of  the  clerk  of  the  superior  court  of  the  county* 
and  in  case  of  a  breach  of  a  condition  thereof,  may  be 
prosecuted  for  the  use  and  benefit  of  the  ward,  or  of  any 
person  interested  in  the  estate.  En.  March  11, 1872.  Am'd. 
1880,  72. 

Suit  on  bond,  party  beneficially  interested:  Ante,  sec. 
367. 

S  1805.  Limitation  of  actions  on  guardian's  bond.  No 
action  can  be  maintained  against  the  sureties  on  any  bond 
given  by  a  guardian,  unless  it  be  commenced  within  three 
years  from  the  discharge  or  removal  of  the  guardian;  but 
if,  at  the  time  of  such  discharge,  the  person  entitled  to 
bring  such  action  is  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  within  three  years 
after  such  disability  is  removed.    En.  March  11,  1872. 

OaLRep.Clt  121.  474. 

S  1806.  Limitation  of  actions  for  tlie  recovery  of  pro|> 
erty  sold.    No  action  for  the  recovery  of  any  estate  sold  by 
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a  guardian  can  be  maintained  by  the  ward,  or  by  any  per- 
son claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardianship, 
or,  when  a  legal  disability  to  sue  exists  by  reason  of  minor- 
ity or  otherwise,  at  the  time  when  the  cause  of  action 
accrues,  within  three  years  next  after  the  removal  thereof. 
En.  March  11,  1872. 

Cal.Rep.Clt.  66,  111;  70.  878;  98,  107. 

i  1807.  More  than  one  guardian  of  a  person  may  be 
appointed.  The*  court,  in  its  discretion,  whenever  neces- 
sary, may  appoint  more  than  one  guardian  of  any  person 
subject  to  guardianship,  who  must  give  bond  and  be  gov- 
erned and  liable  in  all  respects  as  a  sole  guardian.  En. 
March  11, 1872. 

S  1808.  Order  appointing  guardian,  how  entered.  Any 
order  appointing  a  guardian,  must  be  entered  as  and  be- 
come a  decree  of  the  court.  The  provisions  of  this  title 
relative  to  the  estates  of  decedents,  so  far  as  they  relate 
to  the  practice  In  the  superior  court,  apply  to  proceedings 
under  this  chapter.    En.  March  11,  1872.    Am'd.  1880,  72. 

Cal.Rep.CIt.  83,  355;  109,  254. 

Chambers,  power  at:    Ante,  sees.  166,  176. 

f  1809.  Provisions  of  section  ten  liundred  and  fifty-seven 
apply  to  guardians.  The  provisions  of  section  ten  hundred 
and  fifty-seven  are  hereby  declared  to  apply  to  guardians 
appointed  by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such 
bonds.    En.  March  11,  1872. 

S  1810.  Guardian  decreed  to  make  conveyance  for  in^ 
competent.  When  a  person  who  is  bound  by  a  contract  in 
writing  to  convey  any  real  estate  shall  afterwards  and 
before  making  the  conveyance  become  and  be  adjudged  to 
be  an  incompetent  person,  the  court  may  make  a  decree 
authorizing  and  directing  his  guardian  to  convey  such  real 
estate  to  the  person  entitled  thereto.  Such  decree  may  be 
made  under  the  provisions  of  sections  fifteen  hundred  and 
ninety-seven  to  sixteen  hundred  and  seven,  both  inclusive, 
of  this  code,  all  of  which  provisions  are  hereby  incorpo- 
rated in  this  section;  the  word  incompetent  being  substi- 
tuted for  the  word  deceased  or  decedent  and  the  word 
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guardian  being  substituted  for  tbe  words  administrator  or 
executor,  respectively,  wherever  said  words  occur.  Exl 
Stats.  1903,  166. 


TITLE    XII. 

OF  SOLB  TRADERS. 

11811.  Who  may  become  sole  traders. 

1812.  Notice,  how  given  and  what  to  contain. 

1818.  Petition,  what  to  contain  when  filed. 

§  1814.  May  have  five  hundred  dollars  of  conunimltj  or  hnshand's 

property. 

I  1815.  Who  may  oppose  it,  and  how. 

I  1816.  Trial  or  hearing. 

9  1817.  Decree,  what  it  must  be. 

f  1818.  Oath,  copy  of  order  to  be  recorded. 

8  1818.  Rights  and  liabilities  of  sole  traders. 

i  1820.     Sole  trader  must  maintain  her  children. 

9  1821.    Husband  of  sole  trader  not  liable  for  debts. 

S 1811.  Who  may  become  sole  traders.  A  married 
woman  may  become  a  sole  trader  by  the  Judgment  of  the 
superior  court  of  the  county  in  which  she  has  resided  for 
six  months  next  preceding  the  application.  En.  March  11, 
1872.    Am'd.  1881,  10. 

S  1812.  Notice,  how  given  and  what  to  contain.  A  per- 
son Intending  to  make  application  to  become  a  sole  trader 
must  publish  notice  of  such  intention  in  a  newspaper  pub- 
lished in  the  county,  or,  if  none,  then  in  a  newspaper 
published  in  an  adjoining  county,  once  a  week  for  four 
successive  weeks.  The  notice  must  specify  the  day  upon 
which  application  will  be  made,  the  nature  and  place  of  the 
business  proposed  to  be  conducted  by  her,  and  the  name  of 
her  husband.    En.  March  11,  1872.    Am'd.  1881, 10. 

i  1813.  Petition,  what  to  contain  when  filed.  Ten  days 
prior  to  the  day  named  in  the  notice,  the  applicant  must 
file  a  verified  petition  setting  forth: 

1.  That  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  herself,  or  herself  and  others  de- 
pendent upon  her,  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband,  and 
the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 


679  80LB    TRADERS.  |f  1814-181S 

causes  for  a  divorce,  witb  the  reason  why  a  divorce  is  not 
sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  the 
sources  from  which  it  is  derived.    En.  March  11,  1872. 

1 181 4»  May  have  five  hundred  dollars  of  community  or 
husband's  property.  The  I4>plicant  may  invest  in  the  busi* 
ness  proposed  to  be  conducted,  a  sum  derived  from  the 
community  property  or  of  the  separate  property  of  the 
husband,  not  exceeding  five  hundred  dollars.  Bn.  March 
11, 1872. 

Cal.Rep.Clt.  68,  428. 

S  1815.  Who  may  oppose  It,  and  how.  Any  creditor  of 
the  husband  may  oppose  the  application,  by  filing  in  the 
court  (prior  to  the  day  named  in  the  notice)  a  written  op- 
position verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allega- 
tion of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or 

8.  That  the  application  is  made  to  prevent,  or  will  pre- 
vent him  from  collecting  his  debt    Bn.  March  11,  1872. 

{ 1818.  Trial  or  hearing.  On  the  day  named  in  the 
notice,  or  on  such  other  day  to  which  the  hearing  may  be 
postponed  by  the  court,  the  ly^pllcant  toust  make  proof 
of  publication  of  the  notice  hereinbefore  required,  and  the 
Issues  of  fact  joined,  if  any,  must  be  tried  as  in  other 
cases;  if  no  issues  are  Joined,  the  court  must  hear  the 
proofs  of  the  applicant  and  flhd  the  facts  in  accordance 
therewith.    Sn.  March  11,  1872. 

S 1817.  Decree,  what  It  must  be.  If  the  facts  found 
sustain  the  petition,  the  court  must  render  Judgment  au- 
thorizing the  applicant  to  carry  on  in  her  own  name  and 
on  her  own  account  the  business  specified  in  the  notice  and 
petition.    En.  March  11,  1872. 

.  { 1818.  Oath,  copy  of  order  to  be  recorded.  The  sole 
trader  must  make  and  file  with  the  clerk  of  the  court  an 
aflldavit,  in  the  following  form: 


111810-1821  SOUS    TRADERS.  680 

-  "I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly 
swear  that  this  application  was  made  in  gooa  laiih,  tor  tne 
purpose  of  enabling  me  to  support  myself  (and  any  depend- 
ent, such  as  husband,  parent,  sister,  child,  or  the  like, 
naming' them,  if  any),  and  not  with  any  view  to  defraud, 
delay,  or  hinder  any  creditor  or  credtors  of  my  husband; 
and  that  of  the  moneys  so  to  be  used  by  me  in  business,  not 
more  than  five  hundred  dollars  have  come  either  directly 
or  indirectly  from  my  husband.    So  help  me  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose.    En.  March  11,  1872. 

S  1819.  Rights  and  liabilities' of  sole  traders.  When  the 
judgment  is  made  and  entered,  and  a  copy  thereof,  with  the 
affidavit  provided  for  in  section  one  thousand  eight  hundred 
and  eighteen,  duly  recorded,  the  person  therein  named  is 
ouUtled  to  carry  on  the  business  specified,  In  her  own 
name,  and  the  property,  revenues,  moneys,  and  credits  so 
by  her  invested,  and  the  profits  thereof,  belong  exclusively 
to  her,  and  are  not  liable  for  any  debts  of  her  husband,  and 
she,  thereafter,  has  all  the  privileges  of,  and  is  liable  to 
all  legal  processes  provided  for  debtors  and  creditors,  and 
may  sue  and  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at  lib- 
erty to  carry  on  said  business  in  any  other  county  than 
that  named  in  the  notice  provided  for  in  section  one 
thousand  eight  hundred  and  twelve,  until  she  has  recorded 
in  such  other  county  a  copy  of  scdd  judgment  and  affidavit. 
En.  March  11, 1872.    Am'd.  1875-6,  106. 

Sue  and  be  sued  alone:    Ante,  sec.  870. 

Husband  and  wife  parties  to  actions:  Ante,  sees.  370,  871. 

{  1820.  Sole  trader  must  maintain  her  children.  A  mar- 
ried woman  who  is  adjudged  a  sole  trader  is  responsible 
and  liable  for  the  maintenance  of  her  minor  children.  En. 
March  11,  1872. 

1 1821.    Husband  of  sole  trader  not  liable  for  debts.  The 

husband  of  a  sole  trader  is  not  liable  for  any  debts  con- 
tracted by  her  In  the  course  of  her  sole  trader's  business. 
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unless  contracted  upon  his  written  consent.    Kn.  March, 
11, 1872. 

TITLE   XIII. 

OF  PROCBBDINQS   IN   INSOLVENCY, 
f  1822.     StatutM  In  reUtloB  to,  eontlnued  in  force. 

{  1822.  Statutes  In  relation  to,  continued  In  force.  Notli* 
Ing  In  this  code  affects  any  of  the  provisions  of  "  an  act  for 
the  relief  of  insolvent  debtors  and  protection  of  creditors/' 
approved  May  4»  1862,  or  of  the  acts  amendatory  thereof, 
approved  respectively  March  12,  1868,  April  27,  1860,  and 
April  27,  1868;  but  such  acts  are  recognized  as  continuing 
In  force  notwithstanding  the  provisions  of  this  code.  Bn. 
March  11, 1872. 
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cash  and  part  deferred  i^ayments,  the  credit  In  no  case  to 
exceed  three  years  from  date  of  sale,  as  in  the  discretion 
of  the  court  is  most  beneficial  to  the  ward.  Guardians 
making  sales  must  demand  and  receive  from  the  pur- 
chasers, in  case  of  deferred  payments,  notes,  and  a  mort- 
gage on  the  real  estate  sold,  with  such  additional  security 
as  the  court  deems  necessary  and  sufficient  to  secure  the 
prompt  payment  of  the  amounts  so  deferred,  and  the  in- 
terest thereon.    En.  March  11,  1872.    Am'd.  1880,  70. 

CaI.Rep.Cit.  120,  425. 

i  1792.  Court  may  order  the  investment  of  money  of  the 
ward.  The  court,  on  the  application  of  a  guardian,  or  any 
person  interested  in  the  estate  of  any  ward,  after  such 
notice  to  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales  and  any  other  of  his  ward's  money  in 
his  hands,  in  real  estate,  or  in  any  other  manner  moat  to 
the  interest  of  all  concerned  therein,  and  the  court  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  the  management,  investment,  and  disposition 
of  the  estate  and  effects,  as  circumstances  require.  En. 
March  11,  1872.    Am'd.  1880,  70. 

Gal.R«p.Cit.  55,  141;  117,  646;  121.  472;  183,  880;  188,  SOO. 


ARTICLE    V. 
NONRESIDENT  GUARDIANS  AND  WARD. 

I  1793.  Ouardtans  of  nonresident  persons. 

I  1794.  Powers  and  duties  of  guardians  appointed  under  preceding 

section, 

i  1795.  Such  guardians  to  give  bonds. 

i  1796.  To  what  guardianship  shall  extend. 

fi  1797.  Remoyal  of  nonresident  ward's  property. 

I  1798.  Proceedings  on  such  removal. 

S  1799.  Discharge  of  person  in  possession. 

S  1793.  Guardians  of  nonresident  persons.  When  a  per- 
son liable  to  be  put  under  guardianship,  according  to  the 
provisions  of  this  chapter,  resides  without  this  state  and 
has  estate  therein,  any  friend  of  such  person,  or  any  one 
interested  in  his  estate,  in  expectancy  or  otherwise,  may 
apply  to  the  superior  court  of  any  county  in  which  there  is 
any  estate  of  such  absent  person,  for  the  appointment  of  a 
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guardian,  and  if,  after  notice  given  to  all  interested,  in 
such  manner  as  such  court  orders  by  publication  or  other- 
wise, and  a  full  hearing  and  examination,  it  appears  proper, 
a  guardian  for  such  absent  person  may  be  appointed,  fin. 
March  11, 1872.    Am'd.  1880,  70. 

GaLRep.Clt.  Subd.  1— 67,  93.    Subd.  4— 67,  88. 

Foreign  guardian:     Sec.  1913. 

Guardian,  appearance  by,  etc.:  Ante,  sees.  372,  373, 1722, 
1759,  1769. 

Judge  may  appoint  guardians  and  issue  letters  of  guar- 
dianship at  chambers:    Sec.  166. 

S  1794.  Powers  and  duties  of  guardians  appointed  under 
preceding  section,  fivery  guardian,  appointed  under  the 
preceding  section,  has  the  same  powers  and  performs  the 
same  duties,  with  respect  to  the  estate  of  the  ward  found 
within  this  state,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
with  respect  to  any  other  guardian  appointed  under  this 
chapter.    En.  March  11, 1872. 

S  1795.  Such  guardians  to  give  bonds.  Every  guardian 
must  give  bond  to  the  ward,  in  the  manner  and  with  the 
like  conditions  as  hereinbefore  provided  for  other  guar- 
dians, except  that  the  provisions  respecting  the  inventory, 
the  disposal  of  the  estate  and  effects,  and  the  account  to 
be  rendered  by  the  guardian,  must  be  confined  to  such 
estate  and  effects  as  come  to  his  hands  in  this  state,  fin. 
March  11,  1872.  . 

Bond,  etc.:     Ante,  sec.  1764. 

1 1796.  To  what  guardianship  shall  extend.  The  guar- 
dianship which  is  first  lawfully  granted  of  any  person 
residing  without  this  state  extends  to  all  the  estate  of  the 
ward  within  this  state,  and  excludes  the  jurisdiction  of 
the  court  of  every  other  county.  En.  March  11,  1872. 
Am'd.  1880,  70. 

S  1797.  Removal  of  nonresident  ward's  property.  When 
the  guardian  and  ward  are  both  nonresidents,  and  the  ward 
is  entitled  to  property  in  this  state,  which  may  be  removed 
to  another  state  or  foreign  country  without  conflict  "With 
any  restriction  or  limitation  thereupon,  or  impairing  the 

Code  Civ.  Proc— G7. 
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Subd.  1.  Knowledge  of  the  court:    Post,  see.  1875. 

Subd.  2.  Witnesses:     Post,  sees.  1878-1884. 

Subd.  3.  Writings:    Post,  sees.  1887-1951. 

Subd.  4.  Other  material  objects:     Post,  sec.  1964. 

S1828.  Several  degrees  of  evidence  specified.  There 
are  several  degres  of  evidence: 

1.  Primary  and  secondary* 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    En.  March  11,  1612.    Am'd.  161'^-^,  379. 

i  1829.  Primary  evidence  defined.  Primary  evidence  is 
that  kind  of  evidence  which,  under  every  possible  circum- 
stance, affords  the  greatest  certainty  of  the  fact  in 
question.  Thus,  a  written  instrument  is  Itself  the  best 
possible  evidence  of  its  existence  and  contents.  En.  March 
11,  1872.    Am'd.  1873-4,  379. 

Cal.Rep.Cit.  b'k,  567. 

f  1830.  Secondary  evidence  defined.  Secondary  evi- 
dence is  that  which  is  Inferior  to  primary.  Thus,  a  copy 
of  an  instrument,  or  oral  evidence  of  its  contents,  is  second- 
ary evidence  of  the  instrument  and  contents.  En.  March 
11,  1872.    Am'd.  1873-4.  379. 

Contents  of  a  writing,  evidence  of:  Post,  sees.  18$5, 
1856. 

§  1831.  Direct  evidence  defined.  Direct  evidence  Is 
that  which  proves  the  fact  in  dispute  directly,  without  an 
Inference  or  presumption,  and  which  in  Itself,  if  true,  con* 
clusively  establishes  that  fact.  For  example:  if  the  fact 
in  dispute  be  an  agreement,  the  evidence  of  a  witness  who 
was  present,  and  witnessed  the  making  of  it,  is  direct  En. 
March  11,  1872. 

1 1832.  Indirect  evidence  defined.  Indirect  evidence  is 
that  which  tends  to  establish  the  fact  in  dispute  by  prov* 
ing  another,  and  which,  though  true,  does  not  of  itself 
conclusively  establish  that  fact,  but  which  aftorda  an 
inference  or  presumption  of  its  existence.  For  example: 
a  witness  proves  an  admission  of  the  party  to  tne  fact  la 
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dispute.    This  proves  a  fact,  from  which  the  fact  in  dis- 
pute is  inferred.     Kn.  March  11,  1872. 

CaLRep.Cit.  106»  193. 

Indirect  evidence:    Post,  sees.  1957-1963. 

f  1833.  Prima  facie  evidence  defined.  Prima  facie  evi- 
dence Is  that  which  suffices  for  the  proof  of  a  particular 
fact,  until  contradicted  and  overcome  by  other  evidence. 
For  example:  the  certificate  of  a  recording  officer  Is 
prima  facie  evidence  of  a  record,  but  it  may  afterward 
be  rejected  upon  proof  that  there  is  no  such  record.  Bn. 
March  11,   1872.     Am'd.  1873-4,  379. 

CaI.R«p.Clt  70,  670;  76,  449;  83.  272. 

Disputable  presumption:  Post,  sec.  1963. 

§  1834.  Partiai  evidence  defined.  Partial  evidence  is 
that  which  goes  to  establish  a  detached  fact,  in  a  series 
tending  to  the  fact  in  dispute.  It  may  be  received,  subject 
to  be  rejected  as  incompetent,  unless  connected  with  the 
lact  in  dispute  by  proof  of  other  facts.  For  example: 
on  an  Issue  of  title  to  real  property,  evidence  of  the 
continued  possession  of  a  remote  occupant  is  partial, 
for  it  Is  of  a  detached  fact,  which  may  or  may  not  be  after^ 
-wards  connected  with  the  fact  in  dispute.  En.  March  11, 
1872. 

Connected,  with  the  fact  in  dispute:  Post,  sec.  1868. 

{ 1835.  Satisfactory  evidence  defined.  That  evidence 
Is  deemed  satisfactory  which  ordinarily  produces  moral 
certainty  or  conviction  In  an  unprejudiced  mind.  Such 
evidence  alone  will  justify  a  verdict.  Bvidence  less  than 
this  is  denominated  slight  evidence.    E3n.  March  11,  1872. 

Ca^.Rep.Cit.     72,  627  ;     76,  108 ;     79.  406  ;     80,  132  ;     80,  684  ; 
94,  360;     94,  412;  106,  622;  182.  366;  132,  620;  133,  166; 
136.  414. 

Satisfactory  evidence,  to  justlftr  verdict:  Post,  sec 
2061,  subd.  6. 

1 1836.  Indlspensabie  evidence  defined.  Indispensable 
evidence  Is  that  without  which  a  particular  fact  cannot  be 
proved.    En.  March  11,  1872. 

Indispensable  evidence:   Sees.  1967-1974. 

'  S 1837.     Conclusive    evidence    defined.     Conclusive   or 
unanswerable  evidence  is  that  which  the  law  does  not 

Code  civ.  Proc— 58. 
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permit  to  be  contradicted.  For  example,  the  record  of  a 
court  of  competent  jurisdiction  cannot  be  contradicted  by 
the  parties  to  It    En.  March  11,  1872. 

Cal.Rep.Cit.  88.  272. 

Conclusive  eyldence:  Post,  sees.  1908,  1962,  1978. 

§  1838.  Cumulative  evidence  defined.  Cumulative  evi- 
dence is  additional  evidence  of  the  same  character  to 
the  same  point    En.  March  11, 1872. 

Cal.Rep.CU.  82,  208. 

{ 1839.    Corroborative  evidence  defined.     Corroborative 

evidence  is  additional  evidence  of  a  different  character,  to 
the  same  point.    En.  March  11,  1872. 

CaI.Rep.Clt.  Ill,  14. 


TITLE    I. 

OF  THE  GENERAL  PRINCIPLES  OF  EVIDBNCB. 

1844.  One  witness  sufficient  to  proTe  a  fact. 

1846.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  aftected. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  eridence. 

1850.  Declarations  which  are  a  part  of  the  transaction. 

1851.  BiVidence  relating  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 
1863.  Declaration  of  decedent  evidence  against  his  raccessor  la 

interest. 

1854.  When  part  of  a  transaction  proved,  the  whole  ts  admis- 
sible. 

1865.  Contents  of  writing,  how  proved. 

1856.  An  agreement  reduced  to  writing  deemed  the  whole. 

1857.  Construction  of  language  relates  to  place  where  used. 

1858.  Construction  of  statutes  and  instruments,  general  mlth 

1859.  The  intention  of  the  legislature  or  parties.     • 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  aooaptatlon. 

1862.  Written  words  control  those  printed  in  a  blank  form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by  partial 

1866.  Construction  in  favor  of  natural  right  preferred, 

1867.  Material  allegations  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegatloaii 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

§1844.    One  witness  sufficient  to   prove  a  fact.     Tbe 

direct  evidence  of  one   witness   who  is  entitled  to  full 
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credit  is  BUfflcient  for  proof  of  any  fact,  except  perjury 
and  treason.    En.  March  11,  1872. 

Cal.Rep.Ctt.  62,  310 ;  126,  37. 

Witness,  definition:  Post,  sec.  1878;  witness,  com- 
petency: Post,  sees.  1879  et  seq.;  two  witnesses  for  lost 
or  destroyed  will:  Ante,  sec.  1339;  perjury  and  treason, 
more  than  one  witness:  Post,  sec.  1968. 

§  1845.  Testimony  confined  to  personal  knowledge.  A 
witness  can  testify  of  those  facts  only  which  he  knows  of 
his  own  knowledge;  that  is,  which  are  derived  from  his 
own  perceptions,  except  in  those  few  express  cases  in 
which  his  opinions  or  inferences,  or  the  declarations  of 
others,  are  admissible.     Bn.  March  11,  1872. 

Cal.Rep.Cit.  85,  584. 

Opinions,  inferences,  declarations:  See  sec.  1870. 

§  1846.  Testimony  to  be  In  presence  of  persons  affected. 
A  witness  can  be  heard  only  upon  oath  or  affirmation, 
and  upon  a  trial  he  can  be  heard  only  in  the  presence  and 
subject  to  the  examination  of  all  the  parties,  if  they  choose 
to  attend  and  examine.    En.  March  11,  1872. 

Cal.Rep.Cit.  87,  118. 

Oath  or  affirmation,  administration  of:    Post,  sees.  2093- 
2097. 
Examination  of  witnesses:     Post,  sees.  2042-2054. 

§  1847.    Witness  presumed  to  speak  the  truth.   A  witness 

is  presumed  to  speak  the  truth.    This  presumption,  how- 

eyer,  may  be  repelled  by  the  manner  in  which  he  testifies, 

by  the  character  of  his  testimony,  or  by  evidence  affecting 

bis    character   for   truth,   honesty,    or   integrity,    or   his 

motives,  or  by  contradictory  evidence;  and  the  jury  are 

the  exclusive  judges  of  his  credibility.     En.   March  11, 

1872. 

Cal.Rep.Clt.     60.  235 ;     60,  413 ;     65,  661 ;     86,    86 ;  106,    83 ; 
121,  669;  123.  409;  13Q,     10;  134.  540. 

Evidence  of  good  character:   Post,  sec.  2053. 
Impeachment  of  witness:  Post,  sec.  2052. 
Value  of  evidence:   Post,  sec.  2061. 
Presumption  repelled,  manner  of  testifying:   Post,  sec. 
2061,  subd.  2;    character  of  testimony:    Post,  sec.   2061, 
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subd.  8;  impeaching  credit:  Post,  sees.  2049,  2051,  2062; 
contradictory  evidence:   Post,  sees.  2049,  2051. 

Jury  exclusive  Judges  of  credibility:    Post,   sec.   2061. 

§  1848.  One  person  not  affected  by  acta  of  another.  The 
rights  of  a  party  cannot  be  prejudiced  by  the  declaration, 
act,  or  omission  of  another,  except  by  virtue  of  a  particular 
relation  between  them;  therefore,  proceedings  against  one 
cannot  aiCect  another.  En.  March  11,  1872.  Am'd.  187S-4, 
880. 

Books,  entries  in:   Post,  sec.  1946. 

Declaration,  etc.,  of  another,  when  admissible:  Sees. 
1849-1853;  declarations  of  decedents:  Post,  sec.  1870; 
partner,  agent,  etc.:  Post,  sec.  1870,  subd.  6. 

§  1849;  Decfaratfons  of  predecessor  In  title  evidence. 
Where,  however,  one  derives  title  to  real  property  from 
another,  the  declaration,  act,  or  omission  of  the  latter, 
while  holding  the  title,  in  relation  to  the  property,  is 
evidence  against  the  former.    En.  March  11,  1872. 

Cal.Rep.Cit.     50,479;     52.349;     60,503;     60,510;     60.611; 
63,    16;     70.313;     70.315;     70.318;     79.413;     83.     96: 
106,  384;  109.  670;  120.  126;  121,     52;  121.  594. 

§  1850.  Declarations  which  are  a  part  of  the  transac- 
tion. Where,  also,  the  declaration,  act,  or  omission  forms 
part  of  a  transaction,  which  is  itself  the  fact  in  dispute, 
or  evidence  of  that  fact,  such  declaration,  act,  or  omiaaSon 
is  evidence,  as  part  of  the  transaction.    En.  March  11,  1872. 

Cal.Rep.Cit.     68.     26 ;     68.  158 ;     62.  810 ;     63.     16 ;     79,  311 : 
99,     73;  106.  384;  124.  669;  133.  136. 

Declarations  before  others:  Sec.  1870,  subd.  8;  writing, 
evidence  to  explain:    Sec.  1860. 

S  1851.  Evidence  relating  to  third  person.  And  where 
the  question  in  dispute  between  the  parties  Is  the  obliga- 
tion or  duty  of  a  third  person,  whatever  would  be  the  evi- 
dence for  or  against  such  person  is  prima  facie  evidence 
between  the  parties.  En.  March  11,  1872.  Am'd.  18734. 
880. 

Cal.Rep.Cit.  76.  6;  135,  314. 

§  1852.  Declaration  of  decedent  evidence  of  pedigree. 
The  declaration,  act,  or  omission  of  a  member  of  a  family, 
who  is  a  decedent,  or  out  of  the  jurisdiction,  ia  also  ad* 
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missible  us  eyidence  of  common  reputation,  in  cases 
where,  on  questions  of  pedigree,  such  reputation  is  admis* 
sible.    En.  March  11,  1872. 

Ca1.R6p.Cit.  124.  661;  128.  654;  135,  886;  135.  388. 

Declaration  of  decedent:  Post,  sec.  1870,  subd.  4. 
Common  reputation  on  questions  of  pedigree,  etc.:  Post, 
880.  1870,  subd.  11. 

i  1863.  Declaration  of  decedent  evidence  against  ills 
successor  in  interest.  The  declaration,  act,  or  omission  of 
a  decedent,  having  sufficient  knowledge  of  the  subject, 
against  his  pecuniary  interest,  is  also  admissible  as  evi- 
dence to  that  extent  against  his  successor  in  interest  En. 
March  11,  1872. 

Cal.Rep.Cit.  121,  694;  126,  146;  136,  424. 

Decedent's  declaration  against  interest:  Post,  sec.  1870, 
subd.  4;  entries  and  other  writings:  Post,  sec.  1946. 

§  1854.  When  part  of  a  transaction  proved,  the  whole 
is  admissibie.  When  part  of  an  act,  declaration,  con- 
versation, or  writing  Is  given  in  evidence  by  one  party, 
the  whole  on  the  same  subject  may  be  inquired  Into  by 
the  other;  when  a  letter  Is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  Is  gtven  In  evidence,  any  other  act,  declaration, 
conversation,  or  *writing,  which  is  necessary  to  make  It 
understood,  may  also  be  given  In  evidence.  En.  March 
11,  1872. 

Cal.Rep.Cit.  68,  14;  110.  418;  118,  186;  135,  82. 

§  1855.  Contents  of  writing,  how  proved.  There  can  be 
no  evidence  of  the  contents  of  a  writing,  other  than  the 
writing  Itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  In 
which  case  proof  of  the  loss  or  destruction  must  first  be 
made. 

2.  When  the  original  Is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  falls  to  pro- 
duce it  after  reasonable  notice. 

a.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer. 
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4.  When  the  original  has  been  recorded,  and.  a  certifled 
copy  ot  the  record  is  made  evidence  by  this  code  or  other 
statute. 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court  with- 
out great  loss  of  time,  and  the  evidence  sought  from  them 
is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a 

copy  of  the  original  or  of  the  record  must  be  produced;  in 

those  mentioned  in  subdivisions  one  and  two,  eitner  a  copy 

or  oral  evidence  of  the  contents.     I2n.  March  11,  1872. 

Am'd.  1873-4,  380. 

Cal.Rep.Cit.     61.201;     59.506:     65.378;     69.495;     70.     16; 
r^  89.  621;     89.  622;  113.  299;  124.  446.      Subd.  4  —  62,  186; 

^^  69,  606.      Subd.  5—122,  497;  137,  176. 

^yf^^^i  Prac.  Act,  sec.  447.    En.  April  29,  1851. 

\^  Contents  of  writing:  Post,  sees.  1937,  1969. 

Original  in  possession  of  opponent,  notice  to  produce: 
Post,  sees.  1938,  1939. 
Public  writings  generally:  Post,  sees.  1892-1926. 
Affidavits:  Post,  sees.  2009  et  seq. 

Subd.  4.  Certified  copies  of  records:  See  post,  sees. 
1919  et  seq. 

§  1856.  An  agreement  reduced  to  writing  deemed  tht 
whole.  When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be 
between  the  parties  and  their  representatives,  or  succes- 
sors in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fbllow- 
ing  cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  £act  in 

dispute. 

But  this  section  does  not  exclude  other  evidence  of  the 
circumstances  under  which  the  agreement  was  made,  or  to 
which  it  relates,  as  defined  in  section  eighteen  hundred 
and  sixty,  or  to  explain,  an  extrinsic  ambiguity,  or  to  es- 
tablish illegality  or  fraud.    The  term  agreement  includes 
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deeds  and  wills,  as  well  as  contracts  between  parties.    En. 
March  11.  1872. 

CalJElQp.Clt.  48,     99 ;     89,  621 ;     95,  670 ;     97,  387 ;  104  109 ; 

104,  lU;  104,  118;  104,  121;  112.     51;  117,  211;  121,  520; 

124,  446;  129,  875;  135,     29.      Subd.  1—137,     75.    Subd.  2— 
137,  100. 

Writing  supersedes  oral  negotiations:  Civ.  Code,  sec. 
1625;  parol  evidence  to  vary  or  contradict  written  agree- 
ment: Civ.  Code,  sec.  1639;  fraud,  to  establisb.:  See  Civ. 
Code,  sec.  1640;  mistake  or  imperfection,  to  correct:  See 
Civ.  Code,  sec.  1640;  revision  and  reformation  of  contracts 
for  fraud  or  mistake:  Civ.  Code,  sees.  3399-3402;  surround- 
ing circumstances  to  show:     Sec.  1860. 

Recitals  in  document,  conclusiveness  of:  Sec.  1962, 
Bubd.  2. 

Usage,  etc.:  Sec.  1870,  siibd.  12. 

Consideration:    Sec.  1962,  subd.  2. 

Alterations  and  erasures:    Sec.  1982. 

§  1857.  Construction  of  language  relates  to  place  where 
used.  The  language  of  a  writing  is  to  be  interpreted  ac- 
cording to  the  meaning  it  bears  in  the  place  of  its  execu- 
tion, unless  the  parties  have  reference  to  a  different  place. 
Kn.  March  11,  1872. 

Interpretation  of  contract,  lex.  loci:  Civ.  Code,  sec.  1646. 

§  1858.  Construction  of  statutes  and  Instruments,  gen- 
eral rule.  In  the  construction  of  a  statute  or  instrument, 
the  office  of  the  Judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what  has  been  in- 
serted; and  where  there  are  several  provisions  or  particu- 
lars, such  a  construction  is,  if  possible,  to  be  adopted  as 
will  give  effect  to  all.    En.  March  11, 1872. 

Cal.Rep.Cit  65,  464;  74,  67;  107,  854;  108,  655;  110,  896. 

Construction,  generally:  Post,  sec.  1859;  giving  effect 
to  all:  Civ.  Code,  sees.  1641. 

Interpretation  which  gives  effect  preferred:  Civ.  Code, 
sec.  3541. 

$  1859.  The  Intention  of  the  legislature  or  parties.  In 
the  construction  of  a  statute,  the  intention  of  the  legis- 
lature, and  in  the  construction  of  the  instrument,  the  in- 
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tentlon  of  the  parties.  Is  to  be  pursued  If  possible;  and 
when  a  general  and  particular  provision  are  Inconsistent, 
the  latter  Is  paramount  to  the  former.  So  a  particular  in- 
tent will  control  a  general  one,  that  Is  Inconsistent  with 
it.     En.  March  11,  1S72. 

Cal.Rep.Clt.  68,  489;  74,  67;  185,  180. 

Words  giving  Joint  authority:     Sec.  15,  ante.    CSonstmc- 
tion  of  this  code:     Sees.  4-18,  ante. 
Statutes  In  derogation  of  common  law^:  Ante,  sec.  4. 

§  1860.    The  circumstances  to  be  considered.    For  the 

proper  construction  of  an  Instrument,  the  circumstances 

under  which  It  was  made.  Including  the  situation  of  the 

subject  of  the  instrument,  and  of  the  parties  to  it,  maj 

also  be  shown,  so  that  the  Judge,  be  placed  in  the  position 

of  those  whose  language  he  is  to  Interpret    En.  March  11. 

1872. 

Cal.Rep.Cit.     88,  668;     97,  387;  107,  600;  109,  226;  128.  186; 
137,  100. 

Surrounding  circumstances  may  be  shown:  Ciy.  Code, 
sec.  1647;  usage:  Post,  sec.  1870,  subd.  12;  descriptive  part 
of  conveyance:   Post,  sec.  2077. 

§  1861.  Terms  to  be  construed  In  their  general  accepta- 
tion. The  terms  of  a  writing  are  presumed  to  have  been 
used  In  their  primary  and  general  acceptation,  but  evidence 
is  nevertheless  admissible  that  they  have  a  local,  tech* 
nical,  or  otherwise  peculiar  signification,  and  were  so  nsed 
and  understood  in  the  particular  Instance,  in  which  case 
the  agreement  must  be  construed  accordingly.  E2n.  March 
11,  1872. 

Cal.Rep.Cit.  74,  67;  76,  279;  109.  226;  120,  681. 

Signification  of  terms:  Compare  Civ.  Code,  sees.  1644, 
1645.    See,  also,  sec.  1870,  subd.  12,  post 

§  1862.  Written  words  control  those  printed  in  a  blank 
form.  Wheu  an  instrument  consists  partly  of  written 
words  and  partly  of  a  printed  form,  and  the  two  are  incon- 
61  stent,  the  former  controls  the  latter.    En.  March  11,  1871 

Cal.Rep.Cit.  136,  176;  135,  177. 

Compare  Civ.  Code,  sec.  1651. 

f(  1863.  Persons  skilled  may  testify  to  decipher  chsr> 
acters.    When  the  characters  in  which  an  instmment  if 
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written  are  difficult  to  be  deciphered,  or  the  language  of 
the  instrument  is  not  understood  by  the  court,  the  evidence 
of  persons  skilled  in  deciphering  the  characters,  or  who 
understand  the  language,  is  admissible  to  declare  the 
characters  or  the  meaning  of  the  language.  En.  March  11, 
1872. 

Calltep.Clt.  66,  626. 

See  post,  sec.  1870,  subds.  9,  10. 

§  1864.  Of  two  constructfons,  which  preferred.  When 
the  terms  of  an  agreement  have  been  intended  in  a  dif- 
ferent sense  by  the  different  parties  to  It,  that  sense  is  to 
prevail  against  either  party  in  which  he  supposed  the  other 
understood  it,  and  when  different  constructions  of  a  pro- 
vision are  otherwise  equally  proper,  that  is  to  be  taken 
which  is  most  favorable  to  the  party  in  whose  favor  the 
provision  was  made.    En.  March  11,  1872. 

Cal.Rep.Cit.  109,  228;  138,  686. 

Compare  Civ.  Code,  sees.*  1649,  1664. 

1 1865.  A  written  Instrument  construed  as  understood 
by  parties.  A  written  notice,  as  well  as  every  other  writ- 
ing, is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to 
whom  the  notice  is  given.    En.  March  11,  1872. 

Ordinary  acceptation:  Ante,  sec.  1861.  Compare  Civ. 
Code,  sec.  1644;  notice  of  dishonor:    Civ.  Code,  sec.  3143. 

§  1866.  Construction  in  favor  of  natural  right  preferred. 
When  a  statute  or  instrument  Is  equally  susceptible  of  two 
interpretations,  one  in  favor  of  natural  right  and  the  other 
against  It,  the  former  Is  to  be  adopted.  En.  March  11, 
1872. 

CBl.R6p.Clt.  91,  858;  96,  678. 

{  1867.  Material  allegations  only  to  be  proved.  None 
but  a  material  allegation  need  be  proved.  En.  March  11, 
1872. 

Cal.Rep.Clt.  137.  462. 
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Material  allegation,  defined:   Ante,  aec.  463;  not  contro- 
verted:   Ante,  sec.  462. 
Material  evidence:   Post,  sec.  1868. 

S  1868.  Evidence  confined  to  material  allegations.  Ehri- 
dence  must  correspond  with  the  substance  of  the  material 
allegations,  and  be  relevant  to  the  question  in  dispute. 
Collateral  questions  must  therefore  be  avoided.  It  is» 
however,  within  the  discretion  of  the  court  to  pemut 
inquiry  into  a  collateral  fact,  when  such  fact  is  directly 
connected  with  the  question  in  dispute,  and  is  essential 
to  its  proper  determination,  or  when  it  affects  the  credibil- 
ity of  a  witness.    E3n.  March  11,  1872. 

Variance:    Ante,  sees.  469-471. 

Credibility  of  witness:    Ante,  sec.  1847;  post,  sec.  1870, 
8ubd.  16. 
Material:     Ante,  sec.  1867. 

S  1869.  Affirmative  only  to  Ife  proved.  Each  party  must 
prpve  his  own  affirmative  allegations.  Evidence  need  not 
be  given  in  support  of  a  negative  allegation,  except  whea 
such  negative  allegation  is  an  essential  part  of  the  state- 
ment of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allega- 
tion is  a  denial  of  the  existence  of  a  document,  the  custody 
of  which  belongs  to  the  opposite  party.    En.  March  11, 1871 

Cal.Rep.Cit.  02,  333;  94.  174;  94,  175;  136.  618;  137,  2S3. 

Burden  of  proof:     Post,  sec.  1981. 

§  1870.  Facts  whicfi  may  be  proved  on  trial.  In  con- 
formity with  the  preceding  provisions,  evidence  may  be 
given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evi- 
dence against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  rela- 
tion thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mar 
riage,  or  death  of  any  person  related  by  blood  or  marriage 
to  such  deceased  person;  the  act  or  declaration  of  a  de- 
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ceased  person  done  or  made  against  his  interest  in  respect 
to  his  real  property;  and  also  in  criminal  actions,  the  act 
or  declaration  of  a  dying  person,  made  under  a  sense  of 
impending  death,  respecting  the  cause  of  his  death; 

6.  After  proof  of  a  partnership  or  agency,  the  act  or 
declaration  of  a  partner  or  agent  of  the  party,  within 
the  scope  of  the  partnership  or  agency,  and  during  its  ex- 
istence. The  same  rule  applies  to  the  act  or  declaration 
of  a  joint  owner,  Joint  debtor,  or  other  person  jointly  in- 
terested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration 
of  a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jmlsdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwr.clng  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  tne  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  con- 
troversy, respecting  facts  of  a  public  or  general  interest 
more  than  thirty  years  old,  and  in  cases  of  pedigree  and 
boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  neyer  admissible,  except  as 
an  instnunent  of  interpretation; 

13.  Monuments  and  inscriptions  In  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bibles, 
or  other  family  books  or  charts;  engravings  on  rings,  fam- 
ily portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 
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15.  Any  otlier  facts  from  which  the  facu  In  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven.    En.  March  11,  1872. 

Cal.Rep.Cit.  124.  446;  135.  888.   Subd.  1—188.  478.  Subd.  2— 
78.  286;  86.  488;  95.  296;  136.  181.   Subd.  8—125.  546: 


184.  204;  136.  181.   Subd.  4  —  94.  599;  118.  518 
Subd.  5—103.  406;  130.  255.   Subd.  6  —  59,  852 
123.  408.   Subd.  7  —  79.  311.   Subd.  8  —  51.  588 


64.  22  :  66.  672  ;  78.  608 
132.  263.  Subd.  8  —  54.  512 
136,  307.   Subd.  10—57,  568 

77.  149 ;  79,  884 ;  92.  565 
102.  636 ;  102.  637 ;  106.  349 
134.  12.   Subd.  11—68,  574 


80.  85;  80.  254 
55.  451;  91.  69 
59.  394  ;  67,  446 
94.  414;  100,  583 
115,  257  ;  120,  14 
83.  242 ;  135.  388 


128.  654. 

77,  602; 

56.  689; 

98.  131; 
184.  814; 

71,  352: 
101.  345; 
127.  596; 
137.  808. 


Subd.  12—99.  872.  Subd.  13—118,  519.   Subd.  14-^8,  622; 
124.  446.  Subd.  16—107,  159. 

Ofter  to  compromise:    Post,  sec.  2078;  confession  in  di- 
vorce suit:     Post,  sec.  2079. 
Subd.  7.    Res  gestae:    Ante,  sec.  1850. 


TITLE    11. 

OF  THE  KINDS  AND  DEGREES  OF  EVIDBNCB. 

Chapter  I.  Knowledge  of  the  Court,  {  1875, 

11.  Witnesses,  §f  1878-1884. 

III.  WriUngs,  §§  1887-1951. 

IV.  Material    Objects    Presented   to   the    Senses, 

Other  Than  WriUngs,  §  1954. 
y.    Indirect   Evidence,   Influences   and   Presump- 
tions, §§*  1957-1963. 
VI.    Indispensable  Evidence,  §f  1967-1974. 
VII.    Conclusive  and  Unanswerable  Evidence,  1 197& 

CHAPTER  I. 

KNOWLBDGB  OF  THB  COURT. 

f  1875.     Certain   facts   of   general    notoriety   assumtd   to   be   true. 

Specification  of  sucb  facts. 

§  1875.  Certain  facts  of  general  notoriety  aasumed  to  be 
true.  Specification  of  such  facts.  Courts  take  judicial  no- 
tice of  the  following  facts: 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 
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2.    Whatever  is  establlBhed  by  law; 

S.  Public  and  private  official  acts  of  the  legislative,  e:^- 
ecutive,  and  Judicial  departments  ot  this  state  and  of  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in  the 
legislative,  executive,  and  Judicial  departments  of  this 
state  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
state  or  sovereign  recognised  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the 
geographical  divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference.  En.  March 
11,  1872. 

64,  91 


C«l.Rep.Cit  62,  188 

101,  288;  108,  829 

Subd.  2  —  69,  66 

116,  447 ;  117,  623 

86,  211 ;  118,  266 

61,  404;  86,  211 


104,  290 
88,  105 
ISO,  6 
113,  267 
113,  626 


66.  412 :  78,  262 :  02,  280 ; 
106.  574.   Subd.  1—122,  519. 

99,  579 ;  108.  158  :  114,  581 ; 
181,  226.  Subd.  8  —  79,  697; 
114,  681;  117,  623.  Subd.  8— 
187,  216, 


CHAPTER  n. 

WITNESSES. 

f  1878.  WitneBsea  deiSned. 

I  1879.  All  persons  capable  of  perceptions  and  communication  may 

be  witnesses. 

I  1880.  Persons  who  cannot  testify. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 

1882.  When  priTileged  persons  must  testify.  (Repealed.) 

1883.  Judge  or  a  Juror  may  be  witness. 

1884.  When  an  interpreter  to  be  sworn. 

{  1878.  Witnesses  defined.  A  witness  Is  a  person  whose 
declaration  under  oath  Is  received  as  evidence  for  any  pui^ 
pose,  whether  such  declaration  be  made  on  oral  examina* 
tlon  or  by  deposition  or  aflldavit.    En.  March  11,  1872. 

Cal.Rep.C4t.  82,  464;  92,  486;  132.  201. 

Compare:     Post,  sec.  2002. 

Code  CiT.  Proc— 50. 
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Oral  examination:     Ante,  sec.  1846;  g^ieral  rules  of: 
Post,  sees.  2042  «t  seq. 
Deposition:    Post,  sees.  2019-2038.         * 
Affidavit:    Post,  sees.  2009-2015. 

§  1879.  All  persons  capable  of  perceptions  and  communi- 
cation may  be  witnesses.  All  persons,  without  exception, 
otherwise  than  is  specified  in  the  next  two  sections,  who, 
haying  organs  of  sense,  can  perceive,  and,  perceiving,  can 
make  known  their  perceptions  to  others,  may  be  witnesses. 
Therefore,  neither  parties  nor  other  persons  who  have 
an  interest  in  the  event  of  an  action  or  proceeding  are  ex- 
cluded; nor  those  who  have  been  convicted  of  crime;  nor 
persons  on  account  of  their  opinions  on  matters  of  re- 
ligious belief;  although,  in  every  case,  the  credibility  of 
the  witness  may  be  drawn  in  question,  as  provided  in  sec- 
tion eighteen  hundred  and  forty-seven.  En.  March  11, 
1872. 

Cal.Rep.Cit.     47,126;     60,418;     64,270;     64,271;     70,    64; 
71,  378;     71,  650;     72,  458;     82,  464;  104,  486;  106,    92; 
122,  658;  136.  172;  137.  302. 

Prac.  Act,  sec.  391.     En.  April  29,  1851.     Am'd.  1863. 

701. 

Cal.Rep.Cit  24,  428. 

Prac.  Act,  sec.  392.  En.  April  29,  1851.  Am'd.  1854,  66; 
1863,  701. 

Cal.Rep.CIt.       4,    16 ;       6.  196 ;       6.  868 ;       S,    70 ;     14,  471 ; 
17.604;     26.     35;     26.148. 

Persons  incompetent  as  witi^sses:    Post,  sees.  1880-1881- 

1 1880.  Persons  who  cannot  testify.  The  following  per- 
sons cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination. 

2.  Children  under  ten  years  of  age,  who  appear  incapa* 
ble  of  receiving  Just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly. 

8.  Parties  or  assignors  of  parties  to  an  action  or  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceeding 
is  prosecuted  against  an  executor  or  administrator,  upon 
a  claim  or  demand  against  the  estate  of  a  deceased  person, 
as  to  any  matter  or  fact  occurring  before  the  death  of  such 
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deceased  persoxL    En.  March  11,  1872. 
1880,  112. 

CaLR^.Cit.  60,  422 

62,  676;  64.  270 

67,  152 ;  70,  64 

82,  688 ;  96,  162 

106,  93;  106,  94 

136.  424  ;  138.  96 

88.  43;  122.  656 

133,  98;  136,  169 


Am'd.  1F78-4,  881; 

51.  619 ;  52.  837 

67,  91;  67,  92 

77.  413 ;  82.  464 

96.  488 ;  98,  649 

124.  366;  124,  367 

Subd.  3  —  85.  97 

124,  460;  133.  97 

187,  462;  138,  676. 

Prac.  Act,  sec.  394.    En.  April  29,  1851.    Am'd.  1854,  66; 
1863,  60. 

Cal.Rep.Clt  4,  403;  26.  148;  27.  411. 


;  61,  108 

;  61. 

109; 

;  64.  271  i 

,  67, 

90; 

;  71,  378 ; 

:  76, 

107; 

;  96.  170, 

;  96, 

487; 

;  111.  469 ; 

,   122. 

667; 

Subd.  2—136, 

622. 

;  123.  239 ;  123. 

266; 

;  136,  170 

;  136. 

9; 

{  1881.  Persons  In  certain  relations  to  parties  prohib- 
ited. There  are  particular  relations  in  which  it  is  the  pol- 
icy of  the  law  to  encourage  confidence  and  to  preserve 
It  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases: 

1.  A  husband  cannot  he  examined  for  or  against  his 
wife  without  her  consent;  nor  a  wife  for  or  against  her 
husband  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by  one  to  the 
other  during  the  marriage;  but  this  exception  does  not 
apply  to  a  dvil  action  or  proceeding  by  one  against  the 
other,  nor  to  a  criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  codsefit  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment;  nor  can  an  attorney's  secretary, 
stenographer,  or  clerk  be  examined,  without  the  consent 
of  his  employer,  concerning  any  fact  the  knowledge  of 
which  has  been  acquired  in  such  capacity. 

8.  A  dergym^an  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in  the 
course  of  dlacipUne  enjoined  by  the  church  to  which  he  be- 
longs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
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any  information  acquired  in  attending  the  i»atlent,  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient 

6.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  public 
interests  would  suffer  by  the  disclosure.  Sn.  March  11. 
1872.     Am'd.  1898,  301. 


64,267;  64,268;  64.271; 

83.  140 ;  92,  486 ;  94.  226 : 

111.  299;  116,  626;  116,  300. 
122,  668.   Subd.  2—106,  847; 

Subd.  4  —  98,  71;  97.  45; 

106,  98 ;  109.  669  ;  109.  670 ; 

117,  689;  119,  446;  126.   6: 


Cal.Rep.Clt.  68,  427 ;  54,  616 

70.  64  ;  79,  677  ;  82,  464 

97,  46;  100,  687;  101,  616 

Subd.  1—117,  639 ;  120,  481 

110.  254  ;  113,  472  ;  136,  96 

100,  394 ;  100,  400 ;  106,  91 

110.  256 ;  116,  166 ;  116,  644 

132,  187;  132,  396;  136,  260. 

Prac.  Act,  sec.  395.  En.  April  29,  1851.    Am'd.  1863,  771. 

Cal.Rep.Clt.  36,  468. 

Prac.  Act,  sec.  396.  En.  April  29,  1851. 

Prac.  Act,  sec.  397.  En.  April  29,  1851. 

Prac.  Act,  sec.  398.  En.  April  29,  1851.    Am'd.  1861,  805. 

Prac.  Act,  sec.  399.  En.  April  29,  1851. 

Husband  and  wife:  See  Pen.  Code,  sec.  1822. 

§  1882.  When  privileged  pertona  must  teatif/.  (Re- 
pealed.)   En.  March  11,  1872.    Rep.  1875-6, 105. 

%  1883.  Judge  or  a  Juror  may  be  witness.  The  judge 
himself  or  any  Juror  may  be  called  as  a  witness  by  either 
party;  but  in  such  case  it  is  in  the  discretion  of  the  ooort 
or  Judge  to  order  the  trial  to  be  postponed  or  suspended, 
and  to  take  place  before  another  Judge  or  Jury.  Bn.  March 
11,  1872. 

Cal.Rep.Cit  64,  460;  102,  9. 

Prac.  Act.  sec.  400.    En.  April  29,  1851. 

Justice  as  witness,  transfer  of  cause:    Ante,  sec.  838. 

§  1884.  When  an  interpreter  to  be  sworn.  When  a  wit- 
ness does  not  understand  and  speak  the  Efnglish  language, 
an  interpreter  must  be  sworn  to  interpret  ior  him.  Any 
person,  a  resident  of  the  proper  county,  nmy  be  siim- 
moned  by  any  court  or  Judge  to  appear  before  such  court 
or  Judge  to  act  as  Interpreter  in  any  action  or  proceeding. 
The  summons  must  be  served  and  returned  in  Uke  maimer 
as  a  subpoena.    Any  person  so  summoned,  who  fails  to  at* 
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tend  at  the  time  and  place  named  in  the  summons,  is 
C:uilty  of  a  contempt.     En.  March  11,  1872. 

Cal.Rep.Cit.  108.  11;  182,  201. 

Prac.  Act,  sec.  401.    En.  April  29,  1851.    Am'd.  1863,  496. 
Subpoena:     Post,  sees.  1986  et  seq. 
Contempt:    Ante,  sees.  1209  et  seq. 
Acts   authorizing   appointment   of   Italian   Interpreter: 
See  post.  Appendix,  title  Interpreters. 


CHAPTER  III. 

WRITINGS. 

Article  I.     Writings  In  General,  f|  1887-1889. 
II.     Public  Writings,  |9  1892-1826.      . 
III.     Private  Writings.  I8  1929-1961. 

ARTICLE  L 

WRITINGS   IN   GENERAL. 

S  1887.    Writings,  public  and  private. 
i  1888.     Public  writings  defined. 
I  1889.    All  others  private. 

§  1887.  Writings,  public  and  private.  Writings  are  of 
two  kinds: 

1.  Public;  and, 

2.  Priyate.    En.  March  11,  1872. 

OalJlep.Clt.  Ill,  149;  119.  171. 

{  1888.    Public  writings  defined.    Public  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sov- 
ereign authority,  of  official  bodies  and  tribunals,  and  of 
public  officers,  legislative,  judicial,  and  executive,  whether 
of  this  state,  of  the  United  States,  of  a  sister  state,  or  of 
a  foreign  country; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 
Bn.  March  11,  1872. 

Csl.Bn».Clt.  49.  212;  62.  186;  69.  606;  114.  660. 

1 1889.  All  others  private.  All  other  writings  are  pri- 
vate.   Bn.  March  11,  1872. 

Cal.Rep.Clt.  114.  660. 
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ARTICLE  IL 
PUBLIC  WRITINQB. 

1892.  Brery  cltiien  entitled  to  inspect  and  copy  public  writlngib 

1893.  Public  officers  bound  to  give  copies. 

1894.  Four  kinds  of  public  writings. 

1895.  Laws,  written  or  unwritten. 

1896.  Written  laws  defined. 

1897.  Constitution  and  statutes. 

1898.  Public  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  Books  containing  laws  presumed  to  be  oorrect. 

1901.  Evidence  of  foreign  law. 

lSf02.  Other  evidence  of  laws  of  other  states. 

1903.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  defined. 

1905.  Record,  how  authenticated  as' evidence. 

1906.  Record  of  a  toreign  country,  how  authenticated. 

1907.  Copy  of  a  foreign  record,  when  evidence. 

1908.  Effect  of  a  Judgment  upon  rights  in  various  cases. 

1909.  Effect  of  other  judicial  orders,  when  conclusive. 

1910.  Where  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  In  a  judgment. 

1912.  Where  sureties  bound,  principal  is  also. 

1913.  Record  of  another  state,  its  effect. 

1914.  Record  of  a  court  of  admiralty. 

1915.  Effect  of  a  foreign  judgment. 

1916.  Manner  of  impeaching  a  record. 

1917.  The  jurisdiction  necessary  in  a  judgment. 

1918.  Manner  of  proving  other  official  documents. 

1919.  Public  record  of  private  writing  evidence. 

1920.  Entries  in  official  books  prima  facie  evidence. 

1921.  Justice's  judgment  in  other  states,  how  proved. 

1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  In  relation  to  states  apply  to  territories. 

1925.  Certificates  of  purchase  primary  evidence  of  ownership. 

1926.  Entries  made  by  officers  or  boards  prima  facie  evidence. 


§  1892.  Every  citizen  entitled  to  Inspect  and  copy  pub- 
lic writings.  Every  citizen  has  a  right  to  inspect  and  take 
a  copy  of  any  public  writing  of  this  state,  except  as  other 
wise  expressly  provided  by  statute.    Bn.  March  11,  1871 

Cal.Rep.Cit.  114,  550. 

Public  records,  etc.,  open  to  inspection:  Pol.  Code,  sec. 
1032. 

Proceedings  in  divorce  not  to  be  open  for  inspectloa: 
See  Pol.  Code,  sec.  1032. 

Fact  of  issuing  attachment  not  to  be  made  public:  See 
Pol.  Code,  sec.  1032. 
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%  1893.'  Public  officers  bound  to  givo  copies,  irrery 
irablic  officer  having;  the  coBtody  of  a  public  T7ritlng,  which 
a  citizen  has  a  right  to  inspect,  is  bound  to  give  him,  on 
demand,  a  certified  copy  of  It,  on  payment  of  the  legal  fees 
therefor,  and  such  copy  is. admissible  as  eividence  in  like 
cases  and  with  like  effect  as  the  original  writing.  Sn« 
March  11,  1872.    Am'd.  1873-4,  381. 

Cal.Rep.Cit.  49,  212;  69,  506;  70.  15;  70,  16. 

Public  records  open  to  inspection:    Pol.  Code,  sec.  1032. 

• 

§  1894.  Four  kinds  of  pubilo  writings.  Public  writing^ 
are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

En.  March  11,  1872. 

Ca1.Rep.Clt.     49,212;     60,848;     69,606;     70,     15;     70,    16; 
114,  550. 

{  1895.  Laws,  written  or  unwritten.  Laws,  whether  or- 
ganic or  ordinary,  are  either  written  or  unwritten.  Bn. 
March  11,  1872. 

{  1896.  Written  laws  defined.  A  written  law  is  that 
which  is  promulgated  in  writing,  and  of  which  a  record  is 
in  existence.    En.  March  11,  1872. 

{1897.  Constitution  and  statutes.  The  organic  law  is 
the  constitution  of  government,  and  is  altogether  written. 
Other  written  laws  are  denominated  statutes.  The  writ- 
ten law  of  this  state  is  therefore  contained  in  its  consti- 
tution -and  statutes,  and  in  the  constitution  and  statutes 
of  the  United  States.    En.  March  11,  1872. 

Cal.Rep.Clt.  137,  223. 

{ 1898.  Public  and  private  statutes  defined.  Statutes 
are  public  or  private.  A  private  statute  is  one  which  con- 
cerns only  certain  designated  Individuals  and  affects  only 
their  private  rights.  All  other  statutes  are  public,  in  which 
are  included  statutes  creating  or  affecting  corporations. 
En.  March  11,  1872. 

1 1899.  Unwritten  law  defined.  Unwritten  law  is  the 
law  not  promulgated  and  recorded,  as  mentioned  in  sec« 
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tlon  eighteen  hundred  and  ninety-six,  but  which  ie,  nerer- 
thelees,  observed,  and  administered  in  the  oonrts  oC  the 
ooontry.  It  has  no  certain  repository,  but  is  collected  from 
the  reports  of  the  decisions  of  the  courts  and  the  treatises 
of  learned  men.    Bn.  March  11, 1872. 

CalJl«p.Clt  82,  18. 

{  1900.  Books  eontalning  laws  presumed  to  be  correct. 
Books  printed  or  published  under  the  i^uthorlty  of  a  sister 
state  or  foreign  country,  and  purporting  to  contain  the 
statutes,  code,  or  other  written  law  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  the  tri- 
bunals of  such  state  or  country,  as  evidence  of  the  written 
law  thereof,  are  admissible  in  this  state  as  evidence  of 
such  law.    En.  March  11,  1872. 

Prac.  Act,  sec.  463.    Bn.  April  29,  1851. 
Books — ^historical,  etc.:    Post,  sec.  1936;  resort  to:  Ante, 
sec.  1875;  authority  of:    Post,  sec.  1963,  subds.  36,  86. 
Sister  state — ^public  writings  of:    Post,  sec.  1924. 


§  1901.  Evidence  of  foreign  law.  A  copy  of  the  written 
law  or  other  public  writing  of  any  state  or  country,  at- 
tested by  the  certificate  of  the  officer  having  charge  of  the 
original,  under  the  public  seal  of  the  state  or  country,  is 
admissible  as  evidence  of  such  law  or  writing.  Bn.  March 
11,  1872.    Am'd.  1873-4,  881. 

Public  records  of  private  writings:  Post,  sec  1919. 
Certificate — ^requisites  of:  Post  sec.  1928. 
Public  writing  of  sister  state:    Post,  sec.  1924. 

§1902.  Other  evidence  of  laws  of  other  states.  The 
oral  testimony  of  witnesses,  skilled  taerein,  is  admissible 
as  evidence  of  the  unwritten  law  of  a  sister  state  or 
foreign  country,  as  are  also  printed  and  published  books 
of  reports  of  decisions  of  the  courts  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  such  courts. 
Bn.  March  11,  1872. 

11903.  Recitals  In  statutes,  how  far  evidenoe.  The 
recitals  in  a  public  statute  are  conclusive  evidence  of  the 
facts  redted,  for  the  purpose  of  carrying  it  into  tf eet«  but 
no  further.    The  recitals  in  a  mlvate  statute  are  oo^ 
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elusive  evidence  between  parties  who  claim  \mder  its  pro- 
visions, but  no  further.    En.  March  11,  1872. 

Cal.Rep.Cit  132.  506;  183,  600. 

Recitals — in  written  instrument:  Post,  sec.  1962,  snbd.  2. 

{  1904.  Judicial  record  defined.  A  judicial  record  is  the 
record  or  official  entry  of  the  proceedings  in  a  court  of  jus- 
tice, or  of  the  official  act  of  a  judicial  officer,  in  an  action 
or  special  proceeding.    En.  March  11,  1872. 

Cal.Rep.Clt.  52,  186;  118,  101. 

Judgment  roll:  Ante,  sec.  670. 

£2xecution  book  as  evidence:  Ante,  sec.  688. 

§  1905.  Record,  how  authenticated  as  evidence.  A  judi- 
cial record  of  this  state,  or  of  the  United  States,  may  be 
proved  by  the  production  of  the  original  or  by  a  copy 
thereof  certified  by  the  clerk  or  other  person  having  the 
legal  custody  thereof.  That  of  a  sister  state  may  be  proved 
by  the  attestation  of  the  clerk,  and  the  seal  of  the  court 
annexed,  if  there  be  a  clerk  and  seal,  together  with  a  cer- 
tificate of  the  chief  judge  or  presiding  magistrate,  that  the 
attestation  is  in  due  form.    En.  March  11,  1872. 

Cal.R«p.Cit.  81,  162 ;  104,  414 ;  118,  256 :  118,  267 ;  118,  101. 

Prac.  Act,  sec.  449.    En.  April  29,  1851. 

Prac.  Act,  sec.  460.    En.  April  29,  1861.    Am'd.  1864,  67. 

Cal.Rep.Cit.  7,  249. 

Judicial  record,  need  of  seal:  Ante,  sec.  153,  subd.  3;  ap- 
pointment of  executor,  etc.:     Ante,  sec.  1429. 

Judicial  record  of  a  sister  state — U.  S.  Const.,  art  4, 
sec.  1. 

Certificate:  Post,  sec.  1923. 

$  1906.  Record  of  a  foreign  country,  how  authenticated. 
A  judicial  record  of  a  foreign  country  may  be  proved  by 
the  attestation  of  the  clerk,  with  the  seal  of  the  court  an- 
nexed, if  there  be  a  clerk  and  a  seal,  or  of  the  legal  keeper 
of  the  record,  with  the  seal  of  his  office  annexed,  if  there 
be  a  seal,  togethei^  with  a  certificate  of  the  chief  judge 
or  presiding  magistrate,  that  the  person  making  the  attes- 
tation is  the  clerk  of  the  court,  or  the  legal  keeper  of  the 
record,  and,  in  either  case,  that  the  signature  of  such  per- 
son is  genuine,  and  that  the  attestation  is  in  due  form. 
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The  signature  of  the  chief  Judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-conaul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  £n.  March  11, 
1872.    Am'd.  1873-4,  382. 

Cal.Rep.Clt  86,  101;  104,  412;  104,  418;  104,  414. 

Prac.  Act,  sec.  461.    En.  April  29,  1861. 

Certificate:  Post,  sec  1923. 

f  1907.  Copy  of  a  foreign  record,  when  evidence.  A 
copy  of  the  judicial  record  of  a  foreign  country  is  also 
admissible  in  evidence,  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  oC  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk 
of  the  court,  or  other  legal  keeper  of  the  same;  and, 

8.  That  the  copy  Is  duly  attested  by  a  seal  which  Is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  orlginaL    Bn.  March  11«  1872. 

GalJlep.Cit  86,  102;  104.  414. 

Prac.  Act,  sec.  462.    Bn.  April  29,  1861. 

1 1908.  Effect  of  a  Judgment  upon  rights  In  various 
cases.  The  effect  of  a  judgment  or  final  order  in  an  action 
or  special  proceeding  before  a  court  or  Judge  of  this  state, 
or  of  the  United  States,  having  Jurisdiction  to  pronounce 
the  judgment  or  order,  is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the  admin- 
istration of  the  estate  of  a  decedent,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing,  the  will,  or  administration,  or  the 
condition  or  relation  of  the  person. 

2.  In  other  cases,  the  Judgment  or  order  is,  in  respect 
to  the  matter  directly  adjudged,  conclusive  between  the 
parties  and  their  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thing  under  the  same  title  and  in 
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the  same  capacity,  provided  they  have  notice  actual  or 
constructive,  of  the  pendency  of  the  action  or  luroceeding. 
En.  March  11.  1872.    Am'd.  1873-4,  382. 

Cal.Rep.Cit.  64,  267;  66,  420;  68,  114 

62,203;  63.   6;  68,667;  69,588 

72,  316 ;  74,  616 ;  74,  616 ;  76,  177 

96,  307;  109,  206;  112.  287;  116.  151 
138.  469;  138.  722.  Subd.  1—100,  171 
121,  66 ;  121,  69 ;  121,  444 ;  122.  484 

183,  68.   Subd.  2  — 74,  441;  93,609 
127,  248;  129,  236;  133,  108;  133,  109 

184,  101;  134,  396;  135,  305. 

Surety  bound  by  record:  Post,  sec.  1912. 
Jurisdiction,  and  collateral  attacks:  Post,  sec.  1917. 
Validity  of  judgment  founded  on  service  by  publication: 
Ante.  sec.  412. 
Probate  and  administration,  etc.:  Ante,  sec.  1833. 
Parties,  when  deemed  same:  Post.  sec.  1910. 
Matter  directly  adjudged:  Post.  sec.  1911. 
Partition.  Judgment  in:  Ante,  sec  766. 

8  1909.  Effect  of  other  Judicial  orders,  when  conclusive. 
Other  Judicial  orders  of  a  court  or  Judge  of  this  state,  or 
of  the  United  States,  create  a  disputable  presumption,  ac- 
cording to  the  matter  directly  determined,  between  the 
same  parties  and  their  representatives  and  successors  in 
interest  by  title  subsequent  to  the  commencement  of  the 
action  or  special  proceeding,  litigating  for  the  same  thing 
under  the  same  title  and  in  the  same  capacity*  £2n.  March 
11.  1872. 

CalJlep.Clt.  66,  699;  63,  667;  138.  63;  184,  896*, 

Disputable  presumptions:  Post.  sec.  1963. 
Parties  and  privies:    Ante,  sec.  1908,  subd.  2;  post.  sec. 
1910. 

S  1910.  Where  parties  are  to  be  deemed  the  same.  The 
parties  are  deemed  to  be  the  same  when  those  between 
whom  the  evidence  is  offered  were  on  opposite  sides  in  the 
former  case,  and  a  Judgment  or  other  determination  could 
in  that  case  have  been  made  between  them  alone,  though 
other  parties  were  Joined  with  both  or  either.  En.  March 
11.  1872. 

Cal.Rep.Ci^  63,  567;  80,  254;  127.  459. 

§  1911.  What  deemed  adjudged  In  a  Judgment.  That 
only  is  deemed  to  have  been  adjudged  in  a  former  Judg- 
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ment  which  appears  upon  Its  face  to  hare  been  so  ad- 
judged, or  which  was  actually  and  necessarily  Included 
therein  or  necessary  thereto.    En.  March  11,  1872. 

Cal.Rep.Cit.  68,  667;  74,  441;  96,  662;  108,  489;  109.  82; 
110,  446;  118,  220;  119,  846;  129,  237;  134,  101;  134.  272; 
134,  664;  135.  305;  186,  661. 

f  1912.  Where  sureties  bound,  principal  Is  also.  When- 
ever, pursuant  to  the  last  four  sections,  a  party  is  bound  by 
a  record,  and  such  party  stands  in  the  relation  of  a  surety 
for  another,  the  latter  is  also  bound  from  the  time  that  he 
has  notice  of  the  action  or  proceeding,  and  an  opportunity 
at  the  surety's  request  to  join  in  the  defense.  En.  March 
11,  1872. 

CalJlep.Cit.  68,  667. 

§1913.  Record  of  another  state,  Its  effect.  The  effect 
of  a  judicial  record  of  a  sister  state  is  the  same  in  this 
state  as  in  the  state  where  it  was  made,  except  that  it 
can  only  be  enforced  here  by  an  action  or  special  proceed- 
ing, and  except,  also,  that  the  authority  of  a  guardian  or 
committee,  or  of  an  executor  or  administrator,  does  not 
extend  beyond  the  jurisdiction  of  the  government  under 
which  he  was  invested  with  his  authority.  En.  March  11. 
1872. 

Cal.Rep.Clt.  70,  407;  70.  411;  138,  468. 

§  1914.  Record  of  a  court  of  admiralty.  The  effect  of 
the  judicial  record  of  a  court  of  admiralty  of  a  foreign 
country  is  the  same  as  if  it  were  the  record  of  a  court  of 
admiralty  of  the  United  States.    En.  March  11,  1872. 

§  1915.  Effect  of  a  foreign  judgment.  The  effect  of  the 
judgment  of  any  other  tribunal  of  a  foreign  country  having 
jurisdiction  to  pronounce  the  judgment,  is  as  follows: 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judg- 
ment is  presumptive  evidence  of  a  right  as  between  the 
parties  and  their  successors  In  Interest  by  a  subsequent 
title,  and  can  only  be  repelled  by  evidence  of  a  wast 
of  jurisdiction,  want  of  notice  to  the  party,  collusioB. 
fraud,  or  clear  mistake  of  law  or  tncL  En.  lAarch  11, 
1872. 
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%  1916.  Manner  of  impsaching  a  record.  Any  Judicial 
record  may  be  impeached  by  evidence  of  a  waat  of  Juria- 
dlction  in  the  conrt  or  judicial  officer,  of  collusion  between 
the  parties,  or  of  fraud  in  the  party  offering  the  record,  in 
respect  to  the  proceedings.    En.  March  11, 1872. 

Cal.Rep.Ctt.  71.  476;  79,  191;  97.  896;  188,  469. 

i  1917.  The  Jurisdiction  necessary  In  a  Judgment.  The 
jurisdiction  sufficient  to  sustain  a  record  is  Jurisdiction 
over  the  cause,  over  the  parties,  and  over  the  thing,  when 
a  spe<Uflc  thing  is  the  subject  of  the  Judgment.  En.  March 
11,  1872. 

Cal.Rep.Cit.  66,  184. 

1 1918.  Manner  of  proving  other-  official  documents. 
Other  official  documents  may  be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of 
the  state  department  of  the  state;  and  of  the  United 
States,  by  the  records  of  the  state  department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.  They  may  also  be  proved  by  public  docu- 
ments printed  by  order  of  the  legislature  or  congress,  or 
either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state  or 
of  congress,  by  the  Journals  of  those  bodies  respectively, 
or  either  house  thereof,  or  by  published  statutes  or  reso- 
lutions, or  by  copies  certified  by  the  clerk  or  printed  by 
their  order. 

8.  The  acts  of  the  executive,  or  the  procee'dings  of  the 
legislature  of  a  sister  state  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  Journals  published  by 
their  authority,  or  commonly  received  in  that  country  as 
such,  or  by  a  copy  certified  under  the  seal  of  the  country 
or  sovereign,  or  by  a  recognition  thereof  in  some  public  act 
of  the  executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of 
a  board  or  department  thereof,  by  a  copy  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof. 

Code  Civ.  Proc— 60. 
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7.  Documents  of  any  other  clasB  in  a  lister  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state. 
Judge  of  the  supreme,  superior,  or  comity  court,  or  mayor 
of  a  city  of  such  state,  that  the  copy  is  duly  certified  by 
the  officer  haying  the  legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  the  copy  is  duly  certified 
by  the  officer  having  the  legal  custody  of  the  original. 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificates  of  the  legal  custodian 
thereof.    En.  March  11,  1872.    Am'd.  1878-4,  383. 

Cal.Rep.Clt.  69,  496;  113,  68.   Subd.  6^97,  697;  111,  49. 
Subd.  6  — 62,  187.   Subd.  7— 180,  39.   Subd.  9— 118,  64. 

Certificate:  Sec.  1923. 
Documents  in  this  state:  Post,  sec.  1920. 
"Sister  state"  includes  United  States  and  territories: 
Post,  sec.  1924. 

{ 1919.  Public  record  of  private  writing  evidence.  A 
public  record  of  a  private  writing  may  be  proved  by  the 
original  record,  or  by  a  copy  thereof,  certified  by  the 
legal  keeper  of  the  record.    En.  March  11,  1872. 

Cal.Rep.Clt.     60,848;     62,186;     59,806;     63,106;     70,     16: 
70,  867;     70,  368;     89,  139;     91.  164. 

Compare:    Ante,  sec.  1855. 

Certificate:    Post,  sec.  1923. 

Transcript  from  probate  records:  Ante,  sec.  1429. 

S  1920.    Entries  In  official  books  prima  facie  evidence. 

Entries  in  public  or  other  official  books  or  records,  made 

in  the  performance  of  his  duty  by  a  public  officer  of  this 

state,  or  by  another  person  in  the  performance  of  a  duty 

specially  enjoined  by  law,  are  prima  facie  evidence  of  the 

facts  stated  therein.     En  March  11,  1872.     Am'd.  1873-4. 

384. 

Cal.Rep.Clt.     70,570;     75,803;     76,448;     90,187:     91.164; 
97,  697;  111.    49;  118,     71.  -         . 

Official  documents — ^proof  of:  Ante,  see.  1918. 
Entries — by  officer  or  board,  etc.:  Post,  sec.  1926. 
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1 1921.  Justice's  Judgment  In  other  states,  how  proved. 
A  transcript  from  the  record  or  docket  of  a  Justice  of  the 
peace  of  a  sister  state,  of  a  judgment  rendered  by  hlm» 
of  the  proceedings  in  the  action  before  the  Judgment,  of 
the  execution  and  return,  if  any,  subscribed  by  the  Justice 
and  verified  in  the  manner  prescrioed  In  the  next  section, 
is  admissible  evidence  of  the  facts  stated  therein.  En. 
March  11, 1872. 

Cal.Rep.Cit.  138,  462. 

f  1922.  Same.  There  must  be  attached  to  the  trans- 
cript a  certificate  of  the  Justice  that  the  transcript  is  in 
all  respects  correct,  and  that  he  had  Jurisdiction  of  the 
action,  and  also  a  further  certificate  of  the  clerk  or  pro- 
thonotary  of  the  county  in  which  the  Justice  resided  at  the 
time  of  rendering  the  Judgment,  under  the  seal  of  the 
county,  or  the  seal  of  the  court  of  common  pleas  or  county 
court  thereof,  certifying  that  the  person  subscribing  the 
transcript  was,  at  the  date  of  the  Judgment,  a  Justice  of 
the  peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  Judgment,  proceedings,  and  Jurisdiction  may  also  be 
proved  by  the  Justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  Judgment,  and  his  oral  exaln- 
inatlon  as  a  witness.    En.  March  11, 1872. 

CalJtep.01L  1S8,  460;  188,  462. 

f  1923.  Contents  of  other  official  certificates.  When- 
ever a  copy  of  a  writing  is  certified  for  the  purpose  of  evi- 
dence, the  certificate  must  state  in  substance  that  the  copy 
is  a  correct  copy  of  the  original,  or  of  a  specified  part 
thereof,  as  the  case  may  be.  The  certificate  must  be  un- 
der the  ofBclal  seal  of  the  certifying  officer,  if  there  be  any, 
or  if  he  be  the  clerk  of  a  court  having  a  seal,  under  the 
seal  of  such  court.    En.  March  11,  1872.    Am'd.  1873-4,  384. 

CalJlep.Git.  118,  64. 

%  1924.  Provisions  In  relation  to  states  apply  to  terri- 
tories. The  provisions  of  the  preceding  sections  of  this 
article  applicable  to  the  public  writings  of  a  sister  state, 
are  equally  applicable  to  the  public  writings  of  the  United 
states  or  a  territory  of  the  United  States.  En.  March  11, 
1872.    Am'd.  1873-4,  385. 
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§1925.  Certificates  of  purchase  primary  evidence  of 
ownership.  A  certificate  of  purchase  or  of  location  of  any 
lands  in  this  state,  issued  or  made  In  pursuance  of  any 
law  of  the  United  States  or  of  this  state,  is  primary  evi- 
dence that  the  holder,  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  location, 
or  time  of  filing  a  pre-emption  claim  on  which  tne  certlfl- 
cate  may  have  been  issued,  the  land  was  in  the  adTorse 
possession  of  the  adverse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  holding  the  land  for 
mining  purposes.    En.  March  11,  1872. 

Cal.Rep.Cit.  51,414;  62.801;  59,626;  68,453;  79,687; 
84,501;  84.502;  87,299;  80,156;  81.643;  81.644; 
81,  645;  126,  405. 

{ 1926.  Entries  made  by  ofilcers  or  boards  prima  facie 
evidence.  An  entry  made  by  an  officer,  or  board  ot  ofiElcers, 
or  under  the  direction  and  in  the  presence  of  either,  in 
the  course  of  official  duty,  is  prima  facie  evidence  of  the 
facts  stated  in  such  entry.  En.  March  11,  1872.  Am'd. 
1873-4,  385. 

Cal.Rep.Cit.  70,  670;  90,  187. 

Return  of  sheriff  is  prima  facie  evidence:  See  FoL  Code, 
sec  4178. 
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H  1929-1981 


ARTICX.B  UL 

m 

PRIVATB  WRITINGS. 

§  1929.  PriT&te  writings  claMlfled. 

I  1930.  Seal  defined. 

I  1931.  Seal,  and  bow  made. 

i  1932.  Effect  of  a  seal. 

I  1933.  Execution  of  an  lastniment  defined. 

I  1934.  Compromise  of  a  debt  without  seal  good, 

i  1935.  Subscribing  witness  defined. 

S  1936.  Books,  maps,  etc.,  bow  far  erldence. 

9  1937.  Original  writing  to  be  produced  or  accounted  tor, 

9  1938.  When  in  possession  of  adverse  party,  notice  to  be  glT«B. 

I  1939.  Writings  called  for  and  inspected  may  be  witbheld, 

I  1940.  Writing,  how  proyed. 

I  1941.  Other  witnesses  may  also  testify, 

f  1942.  When  evidence  of  execution  not  necessary. 

9  1943.  Byldenee  of  handwriting. 

9  1944.  Eyidanca  of  handwriting  by  comparison. 

9  1946.  Same. 

I  1946.  Entries  of  decedents,  eyldence  in  specified  casaa. 

9  1947.  Copies  of  entries  also  allowed. 

9  1948.  Priyate  writings,  how  proved. 

9  1949.  County   clerks   to   keep   priyate   papers   deposited.      (Ra- 
peafed.) 

1950.  Removal  of  public  records. 

1951.  Instrument  conveying  or  affecting  real  property  may  bo 
read  in  evidence. 


I 


f  1929.  Private  writings  clasglfled.  Private  writiiigs  are 
either: 

1.  Sealed;  or, 

2.  Unsealed.    En.  March  11,  1872. 

No  distinction — between  sealed  and  unsealed  writings: 
Post,  sec.  1932. 

1 1930.  Seal  defined.  A  seal  is  a  particular  sign,  made 
to  attest  in  the  most  formal  manner,  the  execution  of  an 
instrument.    Bn.  March  11,  1872. 

Prac.  Act,  aec.  454.    En,  April  29,  1851. 
Seal  generally:   Ante,  sec.  14;   how  made:    Post,  sec. 
1981. 

§  1931.  Seal,  and  how  made.  A  public  seal  in  this  state 
is  a  stamp  or  impression  made  by  a  public  officer  with  an 
instrument  provided  by  law,  to  attest  the  execution  of  an 
official  or  public  document,  upon  the  paper,  or  upon  any 
substance  attached  to  the  paper,  which  is  capable  of  re- 
ceiving a  visible  impression.   A  private  seal  may  be  made 
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in  the  same  manner  by  any  instrument,  or  it  may  be  made 
by  the  scroll  of  a  pen,  or  by  writing  the  word  "seal" 
against  the .  signature  of  the  writer.  A  scroll  or  other 
sign,  made  in  a  sister  state  or  foreign  country,  and  there 
recognized  as  a  seal,  must  be  so  Tegarded  in  this  state. 
En.  March  11,  1872.    Am'd.  1873-4,  386. 

Scope  of  word  "seal":  Ante,  sec.  14. 
Impression  of  seal:    See  Civ.  Code,  sec.  1628. 
Seals  of  courts:     Ante,  sees.  147-163. 

§1932.  EfTect  of  a  seal.  There  shall  be  no  difference 
hereafter,  in  this  state,  between  sealed  and  unsealed  writ- 
ings. A  writing  under  seal  may  therefore  be  changed,  or 
altogether  discharged,  by  a  writing  not  under  seal.  En. 
March  11,  1872.    Am'd.  1873-4,  386. 

Corresponding  provisions:     See  Civ.  Code,  sec.  1629. 
Agreement  of  composition  requires  no  seal:     Post,  sec. 
1984. 

8  1933.  Execution  of  an  Instrument  defined.  The  exe- 
cution of  an  instrument  is  the  subscribing  and  delivering 
it,  with  or  without  affixing  a  seal.    En.  March  11,  1872. 

CaI.Rep.Clt  99.  286;  101,  539;  114.  616;  130,  103. 

1 1934.  Compromise  of  a  debt  without  seal  good.  An 
agreement  in  writing  without  a  seal  for  the  compromise 
or  settlement  of  a  debt,  is  as  obligatory  as  if  a  seal  were 
affixed.    En.  Inarch  11,  1872. 

1 1935.  Subscribing  witness  defined.  A  subscribing  wit- 
ness is  one  who  sees  a  writing  executed  or  hears  it  ac- 
knowledged, and  at  the  request  of  the  party  thereupon 
signs  his  name  as  a  witness.    En.  March  11,  1872. 

Gal.Rep.Cit.  134,  488. 

{  1936.  Books,  maps,  etc.,  how  far  evidence.  Historical 
works,  books  of  science  or  art,  and  published  maps  or 
charts,  when  made  by  persons  indifferent  between  the 
parties,  are  prima  facie  evidence  of  faots  of  general  noto- 
riety and  interest    En.  March  11,  1872.    Am'd.  1873-4,  386. 

Cal.Rep.Cit  61,  562;  67,  16. 

Books — as  aid  to  court:  Ante,  gee.  1876;  as  evidence: 
Ante,  sec.  1900;  presumptions  as  to:  Post,  sec  1963«  «ubds. 
86,  86. 
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1 1937.  Original  writing  to  be  produced  or  accounted 
for.  The  original  writing  must  be  produced  and  proved, 
except  as  provided  in  aectionB  eighteen  hundred  and  fifty- 
five  and  nineteen  hundred  and  nineteen.  If  it  has  been 
lost,  proof  of  the  loss  must  first  be  made  before  evidence 
can  be  given  of  its  contents.  Upon  such  proof  being  made, 
together  with  proof  of  the  due  execution  of  the  writing,  its 
contents  may  be  proved  by  a  copy,  or  by  a  recital  of  its 
contents  In  some  authentic  document,  or  by  the  recollec- 
tion of  a  witness,  as  provided  in  section  eighteen  hundred 
and  fifty-five.    En.  March  11,  1872. 

Cal.Rep.Clt.  113.  289. 

§  1938.  When  In  possession  of  adverse  party,  notice  to 
be  given.  If  the  writing  be  in  the  custody  of  the  adverse 
party,  he  must  first  have  reasonable  notice  to  produce  it 
If  he  then  fall  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  But  the  notice  to  produce 
it  is  not  necessary  where  the  writing  is  Itself  a  notice,  or 
where  it  has  been  wrongfully  obtained  or  withheld  by  the 
adverse  party.    En.  March  11,  1872. 

Cal.R^.Cit  69,  606;  132,  136. 

Document  in  possession — of  opponent:  Ante,  sec.  1855, 
subd.  2. 
Demanding  inspection  of  writing:  Ante,  sec.  1009. 

S  1939.  Writings  called  for  and  inspected  may  be  with- 
held. Though  a  writing  called  for  by  one  party  is  pro- 
duced by  the  other,  and  is  thereupon  Inspected  by  the 
party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
dence in  the  case.    En.  March  11,  1872. 

Writing  shown  to  witness:  Sec.  2054,  post 

1 1940.  Writing,  how  proved.  Any  writing  may  be 
proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 
'    2.  By  evidence  of  the  genuineness  of  the  handwriting 
of  the  maker;  or, 

3.  By  a  subscribing  witness.  En.  March  11, 1872.  Am'd. 
1878-4,  386. 

Cal.Kep.Clt.  96,  687. 
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Proof  of  execution  of  writing — by  admUtslon:  Post,  tec 
1942. 

Proof  of  handwriting:  Post,  sec.  1943. 

Subscribing  witness:  Ante,  sec.  1935;  other  evidence  of 
execution  when  admissible:  Post,  sees.  1941-1946;  on  con- 
test of  will:  Ante,  sec.  1315. 

§1941.  Other  witnesses  may  also  testify.  If  the  sub- 
scribing witness  denies  or  does  not  recollect  the  execu- 
tion of  the  writing,  its  execution  may  still  be  proved  by 
other  evidence.    En.  March  11, 1872. 

§  1942.    When    evidence    of    execution    not    neoetsary. 

Where,  however,  evidence  is  given  that  the  party  against 
whom  the  writing  is  offered  has  at  any  time  admitted  its 
execution,  no  other  evidence  of  the  execution  need  be 
given,  when  the  instrument  Is  one  mentioned  in  sectloa 
nineteen  hundred  and  forty-five,  or  one  produced  from 
the  custody  of  the  adverse  party,  and  has  been  acted  upon 
by  him  as  genuine.    En.  March  11,  1872. 

{  1943.  Evidence  of  handwriting.  The  handwriting  of  a 
person  may  be  proved  by  any  one  who  believes  it  to  be 
his,  and  who  has  seen  him  write,  or  has  seen  writings  pur- 
porting to  be  his,  upon  which  he  has  acted  or  been  charged, 
and  who  has  thus  acquired  a  knowledge  of  his  handwrit- 
ing.   En.  March  11,  1872. 

Ca].R«p.Cit.  60,  474;  68,  289;  80.  86. 

§  1944.  Evidence  of  handwriting  by  comparison.  Evi- 
dence respecting  the  handwriting  may  also  be  given  by  a 
comparison,  made  by  the  witness  or  the  jury,  with  writ- 
ings admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered,  or  proved  to  be  genuine  to 
the  satisfaction  of  the  Judge.  En.  March  11,  1872.  Am'd. 
1873-4,  886. 

CaI.Rep.Cit.     66,  474;     68,  289;     80,    86;  116.  164;  121,  658; 

128,  488. 

§  1946.  Same.  Where  a  writing  la  more  than  thirty 
years  old,  the  comparisons  may  be  made  with  writings 
purporting  to  be  genuine,  and  generally  respected*  and 
acted  upon  as  such,  by  persons  having  an  interest  in  know- 
ing the  fact    En.  March  11,  1872. 
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Presumption — ^that  ancient  writing  Is  genuine:  Post,  sec, 
1963,  subd.  34. 

§  1946.  Entries  of  decedents,  evidence  In  specified  cases. 
The  entries  and  other  writings  of  a  decedent,  made  at  or 
near  the  time  of  the  transaction,  and  in  a  position  to  know 
the  facts  stated  therein,  may  be  read  as  prima  facie  evi- 
dence of  the  facts  stated  therein.  In  the  following  cases: 

1.  When  the  entry  was  made  against  the  Interest  of  the 
person  making  It. 

2.  When  It  was  made  In  a  professional  capacity,  and  In 
the  ordinary  course  of  professional  conduct, 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.  En.  March  11,  18V  2.  Am'd. 
1873-4,  386. 

Csl.Rep.Clt.  184,  80. 

Sntrles  In  books — ^repeated:  Post,  sec.  1947;  where  al* 
teratlon:  Post,  sec.  1982. 

§  1947.  Copies  of  entries  also  allowed.  When  an  entry 
is  repeated  in  the  regular  course  of  business,  one  being 
copied  from  another  at  or  near  the  time  of  the  transaction, 
all  the  entries  are  equally  regarded  as  originals.  Sn. 
March  11,  1872. 

Cal.Rep.Clt.  82,  166, 

1 1948.  Private  writings,  how  proved.  Every  private 
writing,  except  last  wills  and  testaments,  may  be  ac- 
knowledged or  proved  and  certified  in  the  manner  provided 
for  the  acknowledgment  of  proof  of  conveyances  of  real 
property,  and  the  certificate  of  such  acknowledgment  or 
proof  is  prima  facie  evidence  of  the  execution  of  the  writ- 
ing In  the  same  manner  as  if  it  were  a  conveyance  of  real 
property.    En.  March  11,  1872.    Am'd.  1878-4,  387. 

CsI.Rep.Glt.  88,  272. 

Conveyance  of  real  property — as  evidence:  Post,  sec. 
1951. 

1 1948.  County  clerks  to  keep  private  papers  deposited, 
fin.  March  11, 1872.    Rep.  1873-4,  387. 

1 1950.  Removal  of  public  records.  The  record  of  a 
conveyance  of  real  property,  or  any  other  record,  a  trans- 


\ 


Si  1951,1904  MATERIAL    OBJECTS,    BTC.  T18 

oript  of  Which  Is  admissible  In  evidence,  must  not  be  re- 
moved from  the  office  where  it  Is  kept,  except  upon  the 
order  of  a  court,  in  cases  where  the  inspection  of  the 
record  is  shown  to  be  essential  to  the  just  determination 
of  the  cause  or  proceeding  pending,  or  where  the  court  is 
held  in  the  same  building  with  such  office.  En.  March  11, 
1872.  AmU  1873-4,  387. 
Cal.Rep.Cit.  118,  267. 

{1951.  Instrument  conveying  or  affecting  reaf  property 
may  be  read  In  evidence.  Bivery  instrument  conveying  or 
aftectlng  real  property,  acknowledged  or  proved  and  certi- 
fied, as  provided  in  the  Civil  Code,  may,  together  with  the 
certificate  of  acknowledgment  or  proof,  be  read  in  evidence 
in  an  action  or  proceeding,  without  further  proof;  also, 
the  original  record  of  such  conveyance  or  instrument  thus 
acknowledged  or  proved,  or  a  certified  copy  of  the  record 
of  such  conveyance  or  Instrument  thus  acknowledged  or 
proved,  may  be  read  In  evidence,  with  the  like  effect  as 
the  original  instrument,  without  further  proof.  Bn.  Stats. 
1873-4,  888.    Am'd.  1889,  45. 

Oal.Rep.Cit     70,    15;     70,    16;     70,  86T;     74,429;     80,686; 
89,  139;     91,  168;     91,  164;  108,  HI;  120,  815;  186^  814; 
185.  319. 

Certified  copy,  etc.:  Sec.  1948,  ante. 


CHAPTBR  IV. 

MATERIAL    OBJECTS    PRESENTED    TO    THE    SENSES,    OTHER 

THAN  WRITINGS. 

I  1964.     Material  objects. 

S  1954.  Material  objects.  Whenever  an  object,  cognis- 
able by  the  senses,  has  such  a  relation  to  the  fact  in  dis- 
pute as  to  afford  reasonable  grounds  of  belief  respecting 
it,  or  to  make  an  item  in  the  sum  of  the  evidence,  such 
object  may  be  exhibited  to  the  Jury,  or  its  existence,  situ- 
ation, and  character  may  be  proved  by  witnesses.  The 
admission  of  such  evidence  must  be  regulated  by  the  sound 
discretion  of  the  court    En.  March  11,  1872. 

Cal.Rep.ClL  107,  209;  134,  507. 
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CHAPTER  V. 
INDIRECT    BVIDSNCB,    INFBRBNCBS,    AND    PRB8UMPTI0NS. 

1967.  Indirect  •vldence  classified. 

1968.  Inference  defined. 

1969.  Presumption  defined. 

1960.  When  an  Inference  arises. 

1961.  Presumptions  may  be  controYerted,  wben* 

1962.  Specification  of  conclusive  presumptions. 
1968.  All  other  presumptions  may  be  oontroTerted. 

1 1957.  Indlrapt  evidence  classified.  Indirect  evidence 
l8  of  two  kln^S: 

1.  Inferences;  and, 

2.  Presumptions.    En.  March  11,  1872. 
Cal.Rep.Clt.  69,  800;  79,  807;  79,  808;  88,  610* 

f  1958.  Inference  defined.  An  inference  is  a  deduction 
which  the  reason  of  the  Jury  makes  from  the  facts  proved, 
without  an  express  direction  of  law  to  that  effect.  En. 
March  11,  1872. 

Oal.Rep.Clt.  69,  800;  82,  488;  114,  46;  180,  7. 

f  1959.  Presumption  defined.  A  presumption  is  a  de- 
duction which  the  law  expressly  directs  to  be  made  from 
particular  facts.    En.  March  11,  1872. 

CalJlep.Cit  76,  100;  79,  807;  186,  180;  186,  819;  187,  84. 

S  1960.  When  an  inference  arises.  An  inference  must 
be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions 
of  men,  the  particular  propensities  or  passions  of  the  per- 
son whose  act  is  in  question,  the  course  of  business,  or  th€i 
course  of  nature.    En  March  11, 1872. 

CaLRep.Cit  69,  300;  76,  100.    Bubd.  2—106,  629;  130,  7., 

f  1961.  Presumptione  may  be  controverted,  when.  A 
presumption  (unless  declared  by  law  to  be  conclusive) 
may  be  controverted  by  other  evidence,  direct  or  indirect; 
but  onlesa  so  controverted,  the  jury  are  bound  to  find  ac- 
cording to  the  presumption.    En.  March  11,  1872. 

Cal.Rep.Clt.     79.  807 ;     88,  272 ;     83,  610 ;     89,  295 ;  180,      7 ; 
186,  819. 
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S 1962.  Specification  of  conclusive  presumptions.  The 
following  presumptioQfl,  and  no  others,  are  deemed  oon- 
cluslTe: 

1.  A  malicious  and  guilty  intent,  from  the  deliberate 
commission  of  an  unlawful  act»  for  the  purpose  of  injur- 
ing another; 

2,  The  truth  of  the  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title;  but  this  rule 
does  not  apply  to  the  recital  of  a  consideration; 

8.  Whenever  a  party  has,  by  his  own  declaration,  act,  or 
omission,  intentionally  and  deliberately  led  another  to  be- 
lieve a  particular  thing  true,  and  to  act  upon  such  belief, 
he  cannot,  in  any  litigation  arising  out  of  such  declaration, 
act,  or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his 
landlord  at  the  time  of  the  commencement  of  the  relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who 
is  not  impotent,  is  indisputably  presumed  to  be  legitimate; 

$.  The  judgment  or  order  of  a  court,  when  declared  by 
this  code  to  be  conclusive;  but  such  judgment  or  order 
must  be  alleged  in  the  pleadings.  If  there  be  an  oppor> 
tunity  to  do  so;  if  there  be  no  such  opportunity,  the  jndg^ 
ment  or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute.  Is  expressly 
made  condusive.    En.  March  11, 1S72. 

S9,  296:  128,  874. 


96,  110:  lis,  888; 

82,  458:  90,  162; 
180,  539;  184,  444. 
187.  303. 


t  ~ 


CalJlep.Clt.  70,  105 :  70,  442 ;  89,  295 

Subd.  2  —  68,  540;  74,  411;  96.  109 

118.  99;  181,888.  Subd.  8  — 82.  88 

107,  295 ;  108.  220 ;  110.  106 ;  115.  865 

Subd.  4  —  70,  107.  Subd.  5—187.  801 

Subd.  8.  Standing  by,  etc.:    Civ.  Code,  sec.  1709. 

Subd.  4.  Tenant  denying  landlord's  title:  Civ.  Code,  sec. 
1948. 

Subd.  6.  Judgments,  etc.:  Ante,  sec.  1908. 

Decree  allowing  executors,  etc.,  accounts:  Ante,  sec 
1688;  evidejice  of  notice  on  application  for  letters  of  ad- 
ministration: Ante,  sec.  1876;  probate:  Ante,  sec.  1888; 
conclusive  evidence  generally:  Post,  sec.  1978. 

"*^     f  1963.    All  other  presumptions  may  be  controverted.  AH 

other   presumptions   are    satisfactory,    if   uncontradicted. 
They  are  denominated  disputable  presumptions,  and  may 
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be  coBtroyerted  by  other  evidence.    The  following  are  of 
that  kind: 

I.  That  a  person  is  innocent  of  crime  or  wrong; 
^  That  an  unlawful  act  was  done  with  an  unlawful 

intent; 

8.  That  a  person  intends  the  ordinary  consequence  of 
his  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns; 

5.  That  evidence  willfully  suppressed  would  be  adverse 
if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged 
to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid; 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  later  is  produced; 

II.  That  things  which  a  person  possesses  are  owned  by 
htm; 

12.  That  a  person  is  the  owner  of  property  firom  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa-     > 
tion  of  his  ownership;  ^ 

13.  That  a  person  in  possession  of  an  order  on  himself 
fbr  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it; 

16.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in 
this  state  or  any  other  state  or  country,  was  acting  in  the 
lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive  does 
still  correctly  determine  or  set  forth  the  rights  of  the 
parties; 

18.  That  all  matters  within  an  issue  were  laid  before 
the  jury  and  passed  upon  by  them;  and  in  like  manner, 
that  all  matters  within  a  submission  to  arbitration  were 
laid  before  the  arbitrators  and  passed  upon  by  them; 

Code  ClT.  Proc— 61. 


\ 
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19.  That  private  tranaactlonB  have  been  fair  and  regular: 

20.  That  the  ordinary  course  of  business  has  been  fol* 
lowed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given 
or  Indorsed  for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note 
or  bill  of  exchange  was  made  at  the  time  and  place  of  mak« 
ing  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  havo  entered  into 
contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of  mar- 
riage; 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate; 

82.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

85.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so  printed 
or  published; 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  tne 
state  or  country  where  the  book  Is  published,  contains 
correct  reports  of  such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person  has  actually 
conveyed  to  him,  when  such  presumption  is  necessary  to 
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perfect  the  title  of  such'  person  or  his  successor  in  inter- 
est; 

S8.  The  unlntermpted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  pre- 
sumptive evidence  of  his  intention  to  dedicate  it  to  the 
public  for  that  purpose; 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract; 

40.  When  two  persons  perish  in  the  same  calamity*  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules: 

First.— If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived; 

Second. — If  both  were  above  the  age  of  sixty;  the 
younger  is  presumed  to  have  survived; 

Third. — If  one  be  under  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  survived; 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and 
the  sexes  be  different,  the  male  is  presumed  to  have  sur- 
vived; if  the  sexes  be  the  same,  then  the  older; 

Fifth. — If  one  be  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  the  latter  is  prestmied  to  have 
survived.    En.  March  11,  1872. 


Cal.Hep.Clt.  81,  825 


129,  328 

111,  267 

83.  382 

76,  662 

122,  493 

119,  467 

69.  202 


129,  389 
134,  211 

86.  147 
134,  488 

130.  356 
Subd.  9 
83,  166 


Subd.  14—63.  30 


128.  398. 
76.  461 
82,  616 

108.  642 

129,  328 
136,  231 
122.  206 

61,  132 

81,  233 

106,  666. 


76,  162 

83,  449 

109,  691 

130,  39 

136,  244 

128.  398 

98.  632 

83.  483 


89.  295  :  105.  66 ;  118.  405  ;  122,  49d : 
132,  212;  137,  283.  Subd.  1  —  81,  233; 
134.  443;  134.  615;  137,  223.  Subd.  2— 
112,  371.   Subd.  3—134,  443.  Subd.  4— 

Subd.  5—130,  356;  133.  241.  Subd.  6— 


130.  367 

—  79,  666 

106.  655 

67.  184 


Subd.  16—56,  689 


77,  47 
87,  48 
111.  49 
132,  506 
136.  406 
132.  506 


106.  629 


133,  241.   Subd.  8—106,  656; 
106,  529 ;  125,  621 .  Subd.  11— 
Subd.  12—83.  166;  99,  372; 

77,  47;  97,  177;  108.  542; 
68,  484;  71.  24;  71.  208; 

78,  299 ;  79,  503 ;  81,  233 ; 
97,  597 ;  100.  8^1 ;  107,  186 ; 

117.  702  ;  121.  197  ;  126.  555 ; 
133.  390 ;  134.  211 ;  135,  180 ; 
138,  227.  Subd.  16—97,  177; 
133.  390;  135,  180.  Subd.  1 


Subd.  19—85,  61;  137,  36.  Subd.  20— 


Subd.  22—106.  655. 


126.  49.   Subd.  21—96,  110; 
Subd.  24—99.  73 ;  112.  371 ; 
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129,  84:182,  76.  Subd.  26— 61,  B48;  76,100;  76.244; 
113.  406;  119,  868;  128.  666.   Subd.  26-71.  267;  188,  289. 

Subd.  28-76.  297;  81.  288.   Subd.  80-82,  468.  Subd.  82— 

60.419;  69,418;  71.121;  79,810;  81.406;  86,602; 

98.  660;  119.  66;  128.  398;  128,  631.  Subd.  88—81,  238; 
128.  681;  126.  49.   Subd.  89—83,  488;  96,  110;  129.  888. 

Subd.  40—66,  64;  76,  662. 

Subds.  17,  18.  Proceedings  of  courts:  Ante,  sec.  1908. 

Subd.  20.  Ordinary  course  ot  business  has  been  fal- 
lowed: Sec  1960. 

Subd.  21.  Note  or  bill  imports  a  consideration. — A  writ- 
ten instrument  is  presumptive  evidence  of  a  consideration: 
Civ.  Code,  sec  1614.  Tbe  burden  of  showing  a  want^of 
consideration  sufficient  to  support  an  instrument  lies  with 
the  party  seeking  to  Inyalidate  or  avoid  it:  Civ.  Code,  sec 
1616;  and  see  subd.  39  of  this  section. 

Subd.  31.  Legitimacy:  See  Civ.  Code,  sec  193. 

Other  presumptions. — Transcript  of  shorthand  nqtes  Is 
prima  fade  evidence:  Sec  278,  ante;  order  of  probate 
court  for  disclosure  of  property  of  estate:  Sec  1460,  ante; 
conveyance  executed  by  executor,  etc:  Sec  1601,  ante. 
Affidavits  on  sales  of  stock  for  delinquent  assessments: 
Civ.  Code,  sec  348. 

Affidavits  and  entries  in  partnership  proceedings:  Civ. 
Code,  sees.  12471,  2486. 

Protest  of  notary  Is  prima  facie  evidence:  PoL  Code, 
sec.  796. 

Books  and  records  of  regiments,  etc.,  and  proceedings 
are  prima  facie  evidence:    Pol.  Code,  sees.  1986. 

The  secretary  of  the  fire  department,  or  fire  oomxwny, 
must  keep  a  record  of  all  certificates  of  exemption  or  ac- 
tive membership,  the  date  thereof  and  to  whom  issued. 
Certificate  of  fire  department  is  prima  facie  evidence  of 
the  facts  therein  stated:  Pol.  Code,  sec.  8341. 

Surveys  and  maps  of  boundary  lines  are  prima  fade  evi- 
dence:   Pol.  Code,  sec.  8978. 
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•CHAPTEE  VL 
INDI8PBNSABLB  BTIDaNOk. 

I  1967.  Indispensable  evidence,  what. 

I  1868.  To  proTe  perjury  and  treason,  more  fhan  one  wltnoai  ro« 

quired. 

i  1969.  Will  to  be  in  wrltins.. 

i  1970.  Will,  bow  revoked. 

I  1871.  Transfer  of  real  property  to  be  In  wrltlagi 

I  1972.  Last  section  not  to  extend  to  certain  cases. 

I  1878.  Agreement  not  in  wrltins.  when  invalid. 

8  1974.  Repreeentatlon  of  credit  by  writing. 

S  1967.  Indispensable  evidence,  what*  The  law  makes 
certain  evidence  necessary  to  the  yalidlty  of  particular 
acts,  or  the  proof  of  particular  facts.    En.  March  11»  1872. 

1 1968.  To  prove  perjury  and  treason,  more  than  one 
witness  required.  Perjury  and  treason  must  be  proved 
by  testimony  of  more  than  one  witness.  Treason  by  the 
testimony  of  two  witnesses  to  the  same  overt  act;  and 
perjury  by  the  testimony  of  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances.    Bn.  March  11, 1872. 

Cal.Rep.Clt.  lOS.  681;  104,  417;  118,    61;' 118,    68;  118.    64; 
131,  267;  181,  260. 

Two  witnesses — for  probate  of  lost  will:  Ante,  sec.  1339. 

f  1969.  Will  to  be  in  writing.  A  last  will  and  testament, 
except  a  nuncupative  will,  is  invalid,  unless  it  be  in  writ- 
ing and  executed  with  such  formalities  as  are  required  by 
law.  When,  therefore,  such  a  will  is  to  be  shown,  the 
instrument  itself  must  be  produced,  or  secondary  evidence 
of  its  contents  be  given.  En.  March  11,  1872.  Am'd. 
1873-4,  388. 

liOst  or  destroyed  will — ^probate  of:  Ante,  sees.  1338- 
1341. 

11970.  Will,  how  revoked.  A  written  will  cannot  be 
revoked  or  altered  otherwise  than  as  provided  in  the  Civil 
Ck>de.    En.  March  11,  1872.    Am'd.  1873-4,  388. 

CalJtep.Clt  107,  6. 

Revocation  or  alteration  of  will:  See  Civ.  Code,  sees. 
1292  et  seq. 
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{1971.  Transfer  of  real  property  to  be  In  writing.  No 
estate  or  Interest  in  real  property,  other  than  for  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
oTer  or  concerning  it.  or  in  any  manner  relating  thereto, 
can  be  created,  granted,  assigned,  surrendered,  or  declared, 
otherwise  than  by  operation  of  law,  or  a  conveyance  or 
other  instrument  in  writing,  subscribed  by  the  party  cre- 
ating, granting,  assigning,  surrBndering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing.    En.  March  11,  1872. 

Cal.Rep.Clt     64,    26;     70,817;     76.471;     78,684;     80.518; 
81,  207;     91,  888;  122,  427;  132,  322. 

Scope  of  section — ^application  restricted  by  Sec  1972; 
post. 

Ck>rresponding  proTisions:     Civ.  Code,  sec  1091. 

Real  property — estate,  interest,  etc.,  in:  Compare  post, 
sec.  1973,  subd.  5. 

Trust:    Civ.  Code,  sec.  862. 

Grant,  etc.:  Civ.  Code,  sec  1068. 


%  1972.  Last  section  not  to  extend  to  certain  cai 
The  preceding  section  must  not  be  construed  to  aitect  the 
power  of  a  testator  in  the  disposition  of  his  real  property 
by  a  last  will  and  testament,  nor  to  prevent  any  trust 
from  arising  or  being  extinguished  by  implication  or  opera- 
tion of  law,  nor  to  abridge  the  power  of  any  court  to  com- 
pel the  specific  performance  of  an  agreement.  In  case  of 
part  performance  thereof.    E#n.  March  11,  1872. 

Cal.Rep.Cit  64,  26;  68,  809;  121,  44. 

Specific  performance:   Civ.  Code,  sees.  3384  et  seq. 

§  1973.  Agreement  noi  in  writing,  wlien  invalid.  In  the 
following  cases  the  agreement  is  invalid,  unless  the  same 
or  some  note  or  memorandum  thereof  be  in  writing,  and 
subscribed  by  the  party  charged,  or  by  his  agent.  Evi- 
dence, therefore,  of  the  agreement,  cannot  be  received  with- 
out the  writing  or  secondary  evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  fbr  In 
section  twenty-seven  hundred  and  ninety-four  of  the  Civil 
Code; 
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3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things 
In  action,  at  a  price  not  less  than  two  hundred  dollars,  un- 
less the  huyer  accept  and  receive  part  of  such  goods  and 
chattels,  or  the  evidences,  or  some  of  them,  of  such  things 
In  action,  or  pay  at  the  time  some  part  of  the  purchase- 
money;  hut  when  a  sale  is  made  by  auction*  an  entry  by 
the  auctioneer  in  his  sale-book,  at  the  time  of  the  sal% 
of  the  hind  of  property  sold,  the  terms  of  sale,  the  price, 
and  the  names  of  the  purchaser  and  person  on  whose  a& 
count  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property;  or  of  an 
interest  therein,  and  such  agreement,  if  made  by  an  agent 
of  the  party  sought  to  be  charged,  is  invalid,  imless  the 
authority  of  the  agent  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged.    En.  March  11,  1872. 

Cal.Rep.Clt.  64.  '*26 ;  72,  144 ;  77.  282 ;  78.  634  ;  81.  207 ; 
91.  388;  93.  495;  106.  619;  111.  286.  Subd.  4—117,  47. 
Subd.  6-121,  44. 

Corresponding  provision:    Civ.  Code,  sec.  1624. 

Agreement  for  sale  of  goods,  etc. — corresponding  provi- 
sion: Civ.  Code,  sec.  1739;  auction  sale:  Civ.  Code,  sec. 
1798;  PoL  Code,  sec.  8292;  agreement  to  manufacture: 
Civ.  Code,  sec  1740. 

Parol  evidence^  when  admissible  to  explain  writing: 
Ante,  sec  18d6. 

Guaranty  to  be  in  writing:    Civ.  Code,  sees.  2793,  2794. 

Guaranty  by  executor:    Ante,  sec.  1612. 

Preventing  contract  being  put  into  writing  by  fraud: 
See  Civ.  Code,  sec.  1623. 

1 1974.  Representation  of  credit  by  writing.  No  evi- 
dence is  admissible  to  charge  a  person  upon  a  representa- 
tion as  to  the  credit  of  a  third  person,  unless  such  repre- 
sentation, or  some  memorandum  thereof,  be  in  writing,  and 
either  subscribed  by,  or  in  the  handwriting  of,  the  party 
to  be  charged.    En.  March  11,  1872. 


iil8?8-1981  BT    WHOM    TO    BB    PRODUCED.  TSt 

CHAPTER  VIL 

CONGLUSIVB    OR    UNANSWBSRABLB    BTIDBNCB. 

$  1878.    Conclusiye  or  unanswerablt  eridenoa. 

1 1978.    Conclusive  or  unanswerable  evidence.    No  evi- 
dence l8  by  law  made  concloaiye  or  unaiiBwerable,  unl< 
■o  declared  by  this  code.    Bn.  Marcli  11,  1872. 


TITLE   III. 
OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter  L    By  Whom  to  be  Produced,  f  f  19S1-1082. 
XL    Means  of  Production,  ${  1985-1997. 
IIL    Manner  of  Production,  f  |  2002-2054. 

CHAPTER    I. 

BT  WHOM  TO  BE  PRODUCED. 

I  1981.    Brldenoe  to  bo  produced,  by  whom. 
9  1882.     Writing  altered,  who  to  explain. 

{1981.  Evidence  to  be  produced,  by  whom.  The  iwrty 
holding  the  affirmative  of  the  issue  must  produce  the  evi- 
dence to  prove  it;  therefore,  the  burden  of  proof  lies  oa 
the  party  who  would  be  defeated  if  no  evidence  were  given 
on  either  side.    En.  March  11,  1872. 

Cal.Rep.Clt.     68,    10;     81.403;     94.  176;  106,  687;  128L    62: 
137,  288. 

Burden  of  proof:     Ante,  sec.  1869. 

S  1982.  Writing  altered,  who  to  explain.  The  party  pro- 
ducing a  writing  as  genuine  which  has  been  altered,  or 
appears  to  have  been  altered,  after  Its  execution,  in  a  part 
material  to  the  question  in  dispute,  must  account  for  the 
appearance  or  alteration.  He  may  show  that  the  alteration 
was  made  by  another,  without  his  concurrence,  or  was 
made  with  the  consent  of  the  parties  aftected  by  it  or 
otherwise  properly  or  innocently  made,  or  that  the  altera- 
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tlon  did  not  change  the  meaning  or  language  of  the  instru- 
ment If  he  do  that,  he  may  give  the  writing  In  evidenceb 
but  not  otherwise.    Bn.  March  11, 1872. 

Gal.Rep.Oit.  66.  214;  80,  266;  89.  616;  94.  367, 
Prac  Act,  see.  448.    Bn.  April  29,  1851. 


CHAPTER  IL 

MEANS   OF    PRODUCTION. 

f  1986.  Subpouis  for  witness  defined. 

I  1986.  Subpoena,  bow  issued. 

I  1987.  Subpcena,  bow  served. 

9  1988.  How,  if  witness  be  concealed. 

I  1989.  Wben  a  witness  Is  compelled  to  attend. 

8  1990.  Person  present  compelled  to  testify. 

S  1991.  Disobedience,  bow  punished. 

8  1992.  Forfeiture  therefor. 

I  1993.  Warrant  may  issue  to  bring  witness,  wben. 

S  1994.  Contents  of  warrant. 

I  1995.  If  witness  be  a  prisoner,  bow  brought. 

9  1996.  On  whose  motion. 
9  1997.  How  examined. 

§  1985.  Subpoena  for  witness  defined.  The  process  by 
^hlch  the  attendance  of  a  witness  is  reqiilred  is  a  sub- 
poena. It  is  a  writ  or  order  directed  to  a  person  and  re- 
quiring his  attendance  at  a  particular  time  and  place  to 
testify  as  a  witness.  It  may  also  require  him  to  bring  with 
him  any  books,  documents,  or  other  things  under  his  con- 
trol, which  he  is  bound  by  law  to  produce  in  evidence.  En. 
March  11,  1872. 

Cal.Rep.Cit.  126,  239. 

Prae.  Act,  sec.  402.    En.  April  29,  1851.    Am'd.  1855,  197. 

%  1986.  Subpoena,  how  issued.  The  subpoena  is  issued 
as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  aA  issue  therein,  it  is  issued  under  the  seal  of  the 
court  before  which  the  attendance  is  required,  or  in  which 
the  iisue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge. 
Justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this  state, 
it  is  Issued  by  the  judge,  justice,  or  any  other  officer  be- 
fore vham  the  attendance  is  required; 
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3.  To  require  attendance  hetare  a  commieBionw  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  country, 
or  of  the  United  States,  or  of  any  other  state  in  the  United 
States,  or  of  any  other  district  or  county  within  this  state* 
or  before  any  ofllcer  or  ol&cers  empowered  by  the  laws  at 
the  United  States  to  take  testimony,  it  may  be  issued  by 
any  judge  or  justice  of  the  peace  in  places  within  their 
respective  jurisdiction,'  with  like  power  to  enforce  attend- 
ance; and,  upon  certificate  of  contumacy  to  said  court,  to 
punish  contempt  of  their  process,  as  such  judge  or  justice 
could  exercise  if  the  subpcsna  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pending  therein. 
En.  March  11,  1872. 

Cal.Rep.Cit.     66.  699;     72.  611.      Subd.  2  —  64,  401.    Subd.  3— 
72.  282. 

Prac.  Act,  sec.  403.  En.  April  29.  1861.  Am'd.  1869,  218; 
1866,  708. 

S  1987.  Subpoena^  how  served.  The  service  of  a  sub- 
poena  is  made  by  showing  the  original  and  delivering  a 
copy,  or  a  ticket  containing  its  substance,  to  the  wllness 
personally,  giving  or  oftering  to  him  at  the  same  time,  if 
demanded  by  him,  the  fees  to  which  he  is  entitled  for 
travel  to  and  from  the  place  designated,  and  one  day's 
attendance  there.  The  service  must  be  made  so  as  to 
allow  the  witness  a  reasonable  time  for  preparation  and 
travel  to  the  place  of  attendance.  Such  service  may  be 
made  by  any  person.    En.  March  11,  1872. 

Prac.  Act,  sec.  404.    En.  April  29, 1861. 
Ck>sts   where   subpoena   served   by   person  other   than 
sheriff:    See  post.  Appendix,  title  Costs. 

§  1988.  How,  if  witness  be  concealed.  If  a  witness  is 
concealed  in  a  building  or  vessel,  so  as  to  prevent  the 
service  of  a  subpoena  upon  him,  any  court  pr  judge,  or  any 
officer  issuing  the  subpoena,  may,  upon  proof  by  afldavlt 
of  the  concealment,  and  of  the  materiality  of  the  witness, 
make  an  order  that  the  sheriff  of  the  county  sen^e  the 
subpoena;  and  the  sheriff  must  serve  it  accordingly,  and 
for  that  purpose  may  break  into  the  building  or 
where  the  witness  is  concealed.    Bn.  March  U,  1872. 

Prac.  Act,  sec.  406.  En.  April  29,  1861. 
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i  1989.  When  a  witneM  is  eompeilsd  to  attend.  A  wit- 
ness is  not  obliged  to  attend  as  a  witness  before  any  court, 
judge,  justice,  or  any  other  officer,  oht  of  the  coimty  in 
which  he  resides,  unless  the  distance  be  less  than  thirty 
miles  from  his  place  of  residence  to  the  place  of  trial.  En. 
March  11,  1872. 

Cal.Rep.Cit.  56.  699. 

S  1990.  Person  present  compelled  to  testify.  A  person 
present  In  court,  or  before  a  judicial  officer,  may  be  re- 
quired to  testify  in  the  same  manner,  as  if  he  were  in  atr 
tendance  upon  a  subpcena  issued  by  such  court  or  officer. 
En.  March  11,  1872. 

Prac  Act,  sec  406.    Bn.  April  29,  1861. 

S  1991.  Disobedience,  how  punished.  Disobedience  to  a 
subpoena,  or  a  refusal  to  be  sworn,  or  to  answer  as  a  wit- 
ness, or  to  subscribe  an  affldayit  or  deposition  when  re- 
quired, may  be  punished  as  a  contempt  by  the  court  or 
officer  issuing  the  subpoena  or  requiring  the  witness  to  be 
sworn;  and  if  the  witness  be  a  party,  his  complaint  or 
answer  may  be  stricken  out.    En.  March  11,  1872. 

Oal.Rep.Clt.     66,  699;     72.  611;     78.  878;     84,  688;     88,  628; 
120.    42. 

Prac.  Act,  sec.  409.    Bn.  April  29,  1851. 
Cal.Rep.Cit  28.  288. 

Refusal  to  answer:  Post,  sec.  2066. 
Contempt:  Ante,  sees.  1209  et  seq^ 

S 1992.  Forfeiture  therefor.  A  witness  disobeying  a 
subpoena  also  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars,  and  all  damages  which  he  may  sus- 
tain by  the  failure  of  the  witness  to  attend,  which  for- 
feiture and  damages  may  be  recovered  in  a  civil  action. 
Bn.  March  11,  1872. 

Cal.Rep.Clt.  186.  49;  186.  60;  186.  51. 

Prac.  Act,  sec.  410.    En.  April  29,  1861. 

f  1993.  Warrant  may  Issue  to  bring  witness,  when.  In 
case  of  fUlure  of  a  witness  to  attend,  the  court  or  officer 
issuing  the  subpoena,  upon  proof  of  the  service  thereof, 
and  of  the  failure  of  the  witness,  may  issue  a  warrant  to 
the  sheriff  of  the  county  to  arrest  the  witness  and  bring 
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him  before  the  court  or  officer  where  his  attendance  was 
required.    En.  March  11,  1872. 

Cal.Rep.Clt.  116,  687. 

Prac.  Act,  sec.  411.    Bn.  April  29,  1861. 

§  1994.  Contents  of  warrant.  Every  warrant  of  com- 
mitment, issued  by  a  court  or  officer  pursuant  to  this 
chapter,  must  specify  therein,  particularly,  the  cause  of 
the  commitment,  and  if  it  be  for  refusing  to  answer  a 
question,  such  question  must  be  stated  In  the  warrant 
And  every  warrant  to  arrest  or  commit  a  witness,  pursu- 
ant to  this  chapter,  must  be  directed  to  the  sheriff  of  the 
county  where  the  witness  may  be,  and  must  be  executed 
by  him  in  the  same  manner  as  process  Issued  by  the  supe- 
rior court    En.  March  11,  1872.    Am'd.  1880,  115. 

i  1995.  If  witness  be  a  prisoneri  how  brought.  If  the 
witness  be  a  prisoner,  confined  in  a  Jail  or  prison  within 
this  state,  an  order  for  his  examination  in  the  prison  upon 
deposition,  or  for  his  temporary  removal  and  production 
before  a  court  or  officer,  for  the  purpose  of  being  orally 
examined,  may  be  made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  court 

2.  By  a  Justice  of  the  supreme  court,  or  a  Judge  of  the 
superior  court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  court,  or  be- 
fore a  Judge  or  other  person  out  of  court  £n.  March  U. 
1872.    Am'd.  1880,  115. 

Prac.  Act,  sec.  412.    En.  April  29,  1851. 

1 1996.  On  whose  motion.  Such  order  can  only  be  made 
on  the  motion  of  a  party,  upon  affidavit  showing  the  natore 
of  the  action  or  proceeding,  the  testimony  expected  from 
the  witness,  and  its  materiality.    En.  March  11,  1872. 

Prac.  Act,  sec.  413.    En.  April  29,  1851. 

S  1997.  How  examined.  If  the  witness  be  imprisoned 
in  the  county  where  the  action  or  proceeding  is  pending, 
his  production  may  be  required.  In  all  other  caaee  his 
examination,  when  allowed,  must  be  taken  upon  deposl* 
tlon.    En.  March  11,  1872. 

Prac.  Act,  sec.  414,    Bn.  April  29,  1851. 
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CHAPTER  III. 

UANNBR   OF   PRODUCTION. 

▲rtlcl«  I.    Mode  of  Taking  the  Testimony  of  Witnesses.   88  2002- 
2006. 
IL     AffldavitB,  88  2009-2015. 
III.     Depositions.  88  2019-2021. 
IV.     Manner  of  Taking  Depositions  oiit  of  the  State,  88  2024* 

2028, 
V.     Manner  of  Taking  Depositions   in   the   SUte,   88  2031- 
2038. 
TL    General  Rules  of  Examination,  88  2042-2064. 

ARTICLE  I. 

MODE  OF  TAKING  THE  TESTIMONY  OF  WITNESSES. 

9  2002.  Testimony.  In  what  mode  taken. 

S  2003.  Affidavit  defined. 

9  2004.  A  deposition  defined. 

9  2005.  Oral  examination  defined. 

9  2006.  Deposition,  how  taken. 

9  2002.  Testimony,  in  what  mode  taken.  The  testimony 
of  witnesses  is  taken  in  three  modes: 

1.  By.  affidavit; 

2.  By  deposition; 

3.  By  oral  examination.    En.  Marcli  11,  1872. 

Cal.Rep.Cit.  87,  113.    Subd.  1—129.  651.    Subd.  3->129,  663. 

9  2003.  Affidavit  defined.  An  affidavit  Is  a  written 
declaration  under  oath,  made  without  notice  to  the  adverse 
party.    En  March  11,  1872. 

Affidavits:    Post,  sees.  2009  et  seq. 

9  2004.  A  deposition  defined.  A  deposition  is  a  written 
declaration  under  oath,  made  upon  no'tice  to  the  adverse 
party  for  the  purpose  of  enabling  him  to  attend  and  cross- 
examine.    En.  March  11, 1872. 

Cal.Rep.Clt.  77,  629. 

Depositions:  Post,  sees.  2019-2021;  form  of:  Post,  sec. 
2006. 

9  2005.  Oral  examination  defined.  An  oral  examina- 
tion is  an  examination  in  presence  of  the  Jury  or  tribunal 
which  Is  to  decide  the  fact  or  act  upon  it,  the  testimony 

Code  Civ.  Proc.— 62. 
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being  heard  by  the  jury  or  tribunal  from  the  lips  of  the 
witness.    En.  March  11,  1872. 

CalJtep.Clt  77,  629;  182,  201. 

General  rules  of  examination:  Post,  sees.  2042-2054. 

§2006.  Deposition,  liow  talcen.  Depositions  must  be 
taken  in  the  form  of  question  and  answer,  and  the  words 
of  the  witness  must  be  written  down,  unless  the  parties 
agree  to  a  different  mode.    En.  March  11,  1872. 

CaKRep.Cit.  126,  116. 


ARTICLE  XL 

AFFIDAVITS. 

8  2009.    For  what  purposes  may  be  used. 

§  2010.     Evidence  of  publication,  what. 

I  2011.     Filing  evidence  of  publication. 

i  2012.    Affidavits  to  be  used  in  tbls  state,  before  wbom  may  b« 

taken  in  this  state. 
f  2018.     Affidavit  out  of  state,  bow  taken. 
§  2014.     If  made  in  a  foreign  country,  before  wbom  taken. 
I  2016.     Certificate  of  tbe  clerk.  If  taken  before  a  judge  of  a  court 

out  of  this  state. 

S2009.  For  what  purposes  may  be  used.  An  affidavit 
may  be  used  to  verify  a  pleading  or  a  paper  in  a' special 
proceeding,  io  prove  the  service  of  a  summons,  notice,  or 
other  paper  in  an  action  or  special  proceeding,  to  obtain 
a  provisional  remedy,  the  examination  of  a  witness,  or  a 
stay  of  proceedings,  or  upon  a  motion*  and  In  any  other 
case  expressly  permitted  by  some  other  provision  of  this 
code.    En.  March  11,  1872. 

Cal.Rep.Clt.  129.  651. 

Affidavit:  Post,  sees.  2010,  2011. 

S  2010.  Evidence*  of  publication,  what.  Evidence  of  the 
publication  of  a  document  or  notice  required  by  law,  or 
by  an  order  of  a  court  or  judge  to  be  published  in  a  news- 
paper, may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  foreman  or  principal  clerli;  annexed  to 
a  copy  of  the  document  or  notice,  specifying  the  times 
when  and  the  paper  in  which  the  publication  waa  made. 
En.  March  11,  1872. 

Ca1.Rep.Cit.  91.  487;  97.  447;  131.  262. 

Affidavit  of  publication:  Ante,  sec.  418. 
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{2011.  Filing  evidence  of  publication.  If  such  affl- 
davit  be  made  in  an  action  or  special  proceeding  pending 
in  a  court,  it  may  be  filed  with  the  court  or  a  clerk  thereof. 
If  not  so  made»  it  may  be  filed  with  the  clerk  of  the  county 
where  the  newspaper  is  printed.  In  either  case,  the  ori- 
ginal affidavit,  or  a  copy  thereof,  certified  by  the  judge  of 
the  court  or  clerk  having  it  in  custody,  is  prima  facie  evi- 
dence of  the  facts  stated  therein.  Bn.  March  11,  1872. 
Am'd.  18734,  388. 

Cal.Rep.Cit.  88,  34;  131,  252. 

S  2012.  Affidavits  to  be  used  in  this  state,  before  whom 
may  be  taken  in  this  state.  An  affidavit  to  be  used  before 
any  court.  Judge,  or  officer  of  this  state,  may  be  taken  be- 
fore any  Judge  or  clerk  of  any  court,  or  any  Justice  of  the 
peace  or  notary  public  in  this  state.    Bn.  March  11,  1872. 

Ca1.Rep.Cit.  66,  465;  128,  420;  128,  421. 
Prac.  Act,  sec.  424.    En.  April  29,  1851. 
Persons  authorized  to  take  affidavits:     Ante,  sec.  179,. 
subd.  3. 

{2013.  Affidavit  out  of  state,  how  taken.  An  affidavit 
taken  in  another  state  of  the  United  States,  to  be  used  in 
this  state,  may  be  taken  before  a  commissioner  appointed 
by  the  governor  of  this  state  to  take  affidavits  and  depo* 
sitions  in  such  other  state,  or  before  any  notary  public- 
in  another  state,  or  before  any  judge  or  clerk  of  a  court  of 
record  having  a  seal.  En.  March  11,  1872.  Am'd.  1873-4» 
389. 

Prac.  Act,  sec.  425.    En.  April  29,  1851. 

§  2014.  If  made  In  a  foreign  country,  before  whom 
taken.  An  affidavit  taken  in  a  foreign  country  to  be  used 
in  this  state,  may  be  taken  before  an  embassador,  minister,, 
consul,  vice-consul,  or  consular  agent  of  the  United  States, 
or  before  any  Judge  of  a  court  of  record  having  a  seal,  in 
such  foreign  country.  En.  March  11,  1872.  Am'd.  1873-4, 
889. 

Prac.  Act,  sec.  426.    En.  April  29,  1851. 

§2015.  Certificate  of  the  clerk,  if  taken  before  a  Judge 
of  a  court  out  of  this  state.  When  an  affidavit  is  taken 
before  a  Judge  or  a  court  In  another  state,  or  in  a  foreign 
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country*  the  genuineness  of  the  signature  of  the  judge, 
the  existence  of  the  court  and  the  fact  that  such  judge  is 
a  member  thereof,  must  be  certiHed  by  the  clerk  of  the 
court,  under  the  seal  thereof.    Bn.  March  11, 1872. 

Prac.  Act,  sec.  427.    En.  April  29,  1851. 


ARTICLE  III. 

DEPOSITIONS. 

9  2019.    Deposition,  when  used. 

f  2020.    Testimony  of  a  witness  out  of  the  state,  when  tAken. 

fi  2021.    In  the  state,  when  taken. 

§  2019.  Deposition,  when  used.  In  all  cases  other  than 
those  mentioned  in  section  two  thousand  and  nine,  whers 
a  written  declaration  under  oath  Is  used,  it  must  be  a  depo- 
sition as  prescribed  by  this  code.    En.  March  11,  1872. 

CaI.Rep.Cit.  83,  82. 

Prac.  Act,  sec.  620.    En.  April  29,  1851. 

§  2020.  Testimony  of  a  witness  out  of  the  state,  when 
taken.  The  testimony  of  a  witness  out  of  the  state  may 
be  taken  by  deposition,  in  an  action,  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defend- 
ant; and,  in  a  special  proceeding,  at  any  time  after  a  ques* 
tion  of  fact  has  arisen  therein.    En.  March  11,  1872. 

Prac.  Act,  sec.  432.    En.  April  29,  1861. 
Manner  of  taking  depositions  out  of  the  state:     Sees. 
2024  ^  seq. 

"^2021.  In  the  state,  when  taken.  The  testimony  of  a 
witness  in  this  state  may  be  taken  by  deposition  in.  an 
action  at  any  time  after  the  service  of  the  summons  on 
the  appearance  of  the  defendant,  and  in  a  special  pro- 
ceeding after  a  question  of  fact  has  arisen  therein,  in  the 
following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  iriiose 
immediate  benefit  the  action  or  proceeding  ia  proaecated 
or  defended. 
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2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimony  Is  to  he  used. 

8.  When  the  witness  Is  about  to  leave  the  county  where 
the  action  Is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
is  nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or 
In  any  other  case  where  the  oral  examination  of  the  wit- 
ness is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 

facts  or  a  fact  material  to  the  issue;  provided,  that  the 

deposition  of  such  witness  shall  not  be  used  if  his  presence 

can  be  procured  at  the  time  of  the  trial  of  the  cause.    En. 

March  11,  1872.    Am'd.  1875-6,  106;  1877-8,  112. 

Ca1.Rep.Cit.  56,699;  83,  82.  Subd.  1—74,  47;  117.  49. 
Subd.  2  —  68,  870 ;  74,  47.  Subd.  8  — 74,  47.  Subd.  4— 
74,  47.   Bubd.  6— 129,  668. 

Prac  Act,  sec  428.    £n.  April  29,  1851. 

Cal.R6p.Cit.  8,  97. 

Deposition:  Mode  of  taking:  Sec.  2006;  who  may  take: 
Sec.  179,  subd.  3;  in  this  state,  manner  of  taking:  Sees. 
2031  et  seq. 


ARTICLE  IV. 

MANNER  OF  TAKING  DEPOSITIONS  OUT  OF  THE  STATE. 

f  2024.     How  taken.     Justice's  court.    To  whom  directed.  * 

S  2026.     Proper  interrogatories  may  be  prepared,  or  may  be  waived 

by  the  parties. 
I  2026^.  On  oral  interrogatoriea. 
S  2020.     Authorities  and  duties  of  commissioner. 
I  2027.    Trial,   when   postponed   for  reason  of  nonreturn  ot  oom- 

mlssloa. 
t  2028.    Deposition,  by  whom  used. 

12024.  How  taken.  Justice's  court.  To  whom  directed. 
The  deposition  of  a  witness  out  of  this  state  may  be  taken 
upon  a  commission  issued  from  the  court  under  the  seal 
of  the  court,  upon  an  order  of  the  court  or  a  Judge  or  a 
justice  thereof,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  the  court  be 
a  Justice's  court,  the  commission  shall  have  attached  to 
it  a  certificate,  under  seal  by  tbe  county  clerk  of  such 
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county;  to  the  effect  that  the  person  Usuing  the  same  was 
an  acting  Justice  of  the  peace  at  the  date  of  the  commis- 
sion. If  issued  to  any  place  within  the  United  States,  it 
may  be  directed  to  a  person  agreed  upon  by  the  parties, 
or  if  they  do  not  agree,  to  any  Judge  or  Justice  of  the 
peace  or  commissioner  selected  by  the  court  or  Judge  or 
Justice  Issuing  it  If  issued  to  any  country  out  of  the 
United  States,  it  may  be  directed  to  a  minister,  embas- 
sador, consul,  Yice-consul,  or  consular  agent  of  the  United 
States  in  such  country,  or  to  any  person  agreed  upon  by 
the  parties.  En.  March  11,  1872.  Am'd.  1873-4,  889;  1880, 
116;  1891,  51. 
Prac.  Act,  sec.  488.    Bn.  April  29,  185L 

§  2025.  Proper  Interrogatories  may  bo  prepared,  or  may 
be  waived  by  the  parties.  Such  proper  interrogatories,  di- 
rect and  cross,  as  the  respective  parties  may  prepare  to 
be  settled  if  the  parties' disagree  as  to  their  form,  by  the 
Judge  or  officer  granting  the  order  for  the  commission,  at 
a  day  fixed  in  the  order,  may  be  annexed  to  the  commis- 
sion; or,  when  the  parties  agree  to  that  mode,  the  examina- 
tion may  be  without  written  interrogatories.  En.  March 
11, 1872. 

Prac.  Act,  sec.  434.    En.  April  29, 1851. 
Interrogatories— question   and    answer   in   depositions: 
Ante,  sec.  2006. 

S2025V&-  On  orai  Interrogatories.  When  a  party  shall 
desire  to  take  the  evidence  of  a  non-resident  witness,  to 
be  used  In  any  cause  pending  in  this  state,  the  party  de- 
siring the  same  (or  where  notice  shall  have  been  given 
that  a  commission  to  take  the  testimony  of  a  nonresident 
"^  ^witness  will  be  applied  for,  the  opposite  party,  upon  giving 
I  '  the  other  three  days'  notice  in  writing  of  Us  election  so 
'  \  /to  do),  may  have  a  commission  directed  In  the  same 
/  manner  as  provided  in  section  two  thousand  and  twenty- 
four  Code  of  Civil  Procedure,  to  Hake  such  evidence,  upon 
interrogatories  to  be  propounded  to  the  witness  orally; 
upon  the  taking  of  which  each  party  may  appear  before 
the  commission,  in  person  or  by  attorney,  and  interrogate 
the  witness.  The  party  desiring  such  testimony  shall  give 
to  the  other  the  following  notice  of  the  time  and  place  of 
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taking  the  same,  to  wit:  ten  days,  and  one  day  in  addition 
thereto  (Sundays  included)  for  every  three  hundred  miles' 
travel  from  the  place  of  holding  the  court  to  the  place 
where  such  deposition  is  to  he  taken. 

When  a  party  to  a  suit  shall  give  the  opposite  party 
notice  to  take  a  deposition  upon  oral  interrogatories,  and 
shall  fail  to  take  the  same  accordingly,  unless  such  failure 
be  on  account  of  the  non-attendance  of  the  witness,  not 
occasioned  by  the  f^ult  of  the  party  giving  the  notice,  or 
flome  other  unavoidable  cause,  the  party  notified,  if  he 
«hall  attend  himself  or  by  attorney,  agreeably  to  the  notice, 
ahall  be  entitled  to  two  dollarB  per  day  for  each  day  he 
may  attend  under  such  notice,  and  to  six  cents  per  mile 
for  every  mile  that  he  shall  necessarily  travel  in  going  to 
and  returning  from  the  place  designated  to  take  the  depo- 
sition, to  be  allowed  by  the  court  where  the  suit  is  pend- 
ing and  for  which  execution  may  issue.  En.  Stats.  19Q3, 
851. 

S  2026.  Authorities  and  duties  of  commissioner.  The 
commission  must  authorize  the  commissioner  to  admin- 
ister an  oath  to  the  witness,  and  to  take  his  deposition  in 
answer  to  the  interrogatories,  or  when  the  examination  is 
to  be  without  interrogatories,  in  respect  to  the  question 
in  dispute,  and  to  certify  the  deposition  to  the  court,  in  a 
sealed  envelope,  directed  to  the  clerk  or  other  person 
designated  or  agreed  upon,  and  forwarded  to  him  by  mail 
or  other  umial  channel  of  conveyance.  En.  March  11, 
1872. 

Prac.  Act,  sec.  435.    En.  April  29,  1861. 
Certificate:     Post,  sec  2032. 

§2027.  Trial,  wlien  postponed  for  reason  of  nonreturn 
of  commission.  A  trial  or  other  proceeding  must  not  be 
postponed  by  reason  of  a  commission  not  returned,  ex- 
cept upon  evidence,  satisfactory  to  the  court,  that  the 
testimony  of  the  witnesa  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it.    En.  March  11,  1872. 

Prac.  Act,  sec.  436.    En.  April  29,  1851. 

S  2028.  Deposition,  by  whom  used.  The  deposition  men- 
tioned in  this  article  may  be  used  by  either  party  on  the 
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trial  or  other  proceeding  against  any  other  party  giying 
or  receiving  the  notice^  subject  to  all  Just  exceptions.  £n. 
March  U,  1872. 

Cal.Rep.Clt.  183,  477. 

Compare  with  sec  2034,  post. 


ARTICLB  V. 

MANNER  OF  TAKING  DBP08ITION8  IN  THIS  STATB. 

I  2081.    Depositlont  may  be  taken  before  a  judge,  etc,  npoa  notloa 

to  tbe  adverse  party. 
I  2082.     Manner  of  taking  depositions.    May  be  naed  by  either  party 

on  the  trial. 
I  2088.     When  deposition  excluded. 

\  2034.     A  deposition  once  taken  may  be  read  at  any  time. 
9  2035.     Deposition  in  this  state  to  be  used  in  other  statee, 
i  2086.     How  to  procure  witneaa  upon  com  ml  salon. 
I  2037.     How,  if  no  commission. 
I  2038.     Deposition,  how  taken. 

i2031.  Depositions  may  be  taken  before  a  Judge,  ete^ 
upon  notice  to  the  adverse  party.  Either  party  may  have 
the  deposition  taken  of  a  witness  in  this  state.  In  either  of 
the  cases  mentioned  in  section  two  thousand  and  twenty- 
one,  before  a  Judge  or  officer  authorized  to  administer 
oaths,  on  serving  upon  the  adverse  party  previous  notice 
of  the  time  and  place  of  examination,  together  with  a  copy 
of  an  affidavit,  showing  that  the  case  is  within  that  sec- 
tion. Such  notice  must  be  at  least  five  days,  adding  also 
one  day  for  every  twenty-five  miles  of  the  distance  of  the 
place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a 
Judge,  by  order,  prescribed  a  shorter  time.  When  a 
shorter  time  is  prescribed,  a  copy  of  the  order  moat  be 
served  with  the  notice.    En.  March  11,  1872. 

Cal.Rep.Cit.  66,  891. 

Prac.  Act,  sec.  429.    En.  April  29,  1861.    Am'd.  1859,  218. 

Cal.Rep.Cit  8.  87;  86,  97. 

Subpoena  issuing  to  take  testimony  before  notary:  Ante, 
sec  1986,  subd.  2. 

S  2032.  Manner  of  taking  depositions.  May  be  used  by 
either  party  on  the  trial.  Either  party  may  attend  the 
examination  and  put  such  questions,  direct  and  cross,  as 
may  be  proper.    The  deposition,  when  completed,  must  be 
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carefully  read  to  the  witness  and  corrected  by  him  In  any 
particular,  if  desired;  it  must  then  be  subscribed  by  the 
witness,  certified  by  the  Judge  or  officer  taking  the  depo- 
sition, inclosed  in  an  envelope  or  wrapper,  sealed  and 
directed  to  the  clerk  of  the  court  in  which  the  action  is 
pending,  or  to  such  person  aa  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  Judge  or  officer  to 
the  clerk  or  such  person,  or  transmitted  through  the  mail, 
or  by  some  safe  private  opportunity;  and  thereupon  such 
deposition  may  be  used  by  either  party  upon  the  trial  or 
other  proceeding  against  any  party  giving  or  receiving  the 
notice,  subject  to  aU  legal  exceptions;  but  if  the  parties 
attend  at  the  examination,  no  objection  to  the  form  of  an 
interrogatory  shall  be  made  at  the  trial,  unless  the  same 
was  stated  at  the  time  of  the  examination.  If  the  deposi- 
tion be  taken  imder  subdivisions  two,  three,  and  four,  of 
Section  two  thousand  and  twenty-one,  proof  must  be  made 
at  the  trial  that  the  witness  continues  absent  or  infirm,  or 
is  dead.  The  deposition- thus  taken  may  be  also  read  in 
case  of  the  death  of  the  witness.    Bn.  March  11,  1872. 

Cal.Rep.Cit     63,870;     74,    47;     74,    48;  117,     40;  121,  152; 
125,  114;  129,     24;  133,  477. 

Prac.  Act,  sec.  430.     En.  April  29,  1851. 
Cal.Rep.Cit.  8,  97. 

Depositions  must  be  in  the  form  of  question  and  answer, 
unless  otherwise  agreed:  Ante,  sec,  2006. 
Notice:  Post,  sec.  2033. 

{2033.  When  deposition  excluded.  Notwithstanding 
the  taking  of  a  deposition,  it  may  be  excluded  from  the 
case  upon  proof  that  sufficient  notice  was  not  given  to  the 
party  against  whom  it  is  offered  to  enable  him  to  attend 
the  taking  thereof,  or  that  the  taking  was  not  in  all  re- 
spects fair.    En.  March  11,  1872. 

CRl.Rep.Clt.  68,  621. 

S2034.  A  deposition  once  taken  may  be  read  at  any 
time-  When  a  deposition  has  been  once  taken,  it  may 
be  read  by  either  party  in  any  stage  of  the  same  action 
or  proceeding,  or  in  any  other  action  between  the  same 
parties  upon  the  same  subject,  and  is  then  deemed  the 
evidence  of  the  party  reading  it.    En.  March  11,  1872. 

Cal.Rep.Clt  65.  562;  80,  254;  83,  82;  133,  477. 
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Prac.  Act,  sec.  4S1.    Bn.  April  29,  1851. 
Cal.Rep.Cit.  8,  679. 

Reading  deposition — ^in  another  action:  Bee.  2028. 

§2035.  Deposition  in  this  state  to  be  used  tn  other 
•tates.  Any  party  to  an  action  or  special  proceeding  in  a 
court,  or  before  a  Judge,  of  a  sister  state,  may  obtain  the 
testimony  of  a  witness  residing  in  this  state,  to  be  used 
in  such  action  or  proceeding,  in  the  cases  mentioned  In 
the  next  two  sections.    Bn.  March  11,  1872. 

$2036.  How  to  procure  witness  upon  commission.  If 
a  commission  to  take  such  testimony  has  been  Issued  from 
the  court,  or  a  Judge  thereof,  before  which  such  action  or 
proceeding  is  pending,  on  producing  the  commission  to  a 
judge  of  the  superior  court,  with  an  affidavit  satisfactory 
to  him  of  the  materiality  of  the  testimony,  he  may  issue 
a  subpoena  to  the  witness,  requiring  him  to  appear  and 
testify  before  the  commissioner  named  In  the  commisal<MB, 
at  a  specified  time  and  place.  Bn.  March  11,  1872.  Am'cL 
1880,  116. 

Subpoena:    Ante,  sees.  1986  et  seq. 

§  2037.  How,  if  no  commission.  If  a  commission  has 
not  been  issued,  and  it  appear  to  a  Judge  of  the  superior 
court,  or  to  a  Justice  of  the  i>eace,  by  affidavit  satisfactory 
to  him: 

1.  That  the  testimony  of  the  witness  is  material  to  either 
party. 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness  has  not  been  Issued. 

8.  That,  according  to  the  law  of  the  state  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  Judge  or  Justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  him  at  a  specified  time 
and  place.    En.  March  11,  1872.    Am'd.  1880,  116. 

§2038.  Deposition,  how  taken.  Upon  the  appearance 
of  the  witness,  the  Judge  or  Justice  miist  cause  his  testi- 
mony to  be  taken  In  writing,  and  must  certify  and  trans' 
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mit  the  same  to  the  court  or  judge  before  whom  the  action 
or  proceeding  is  pending,  in  such  manner  as  the  law  of 
that  state  requires.    En.  March  11,  1872. 

OaLRep.Clt  126,  116. 


ARTICLE  VI. 

GENERAL  RULES  OF  EXAMINATION* 

9  2042.  Order  of  proof,  how  regulated. 

I  2043.  Witnesses  not  under  examination  may  be  excluded. 

S  2044.  Court  may  control  mode  of  interrogation. 

i  2046.  Direct  and  cross-examination  defined. 

I  2046.  Leading  question  defined. 

9  2047.  When  witness  may  refresh  memory  from  notes. 

9  2048.  Cross-examination,  as  to  what 

9  2049.  Party  producing'  witness;  bow  far  may  impeach  his  credit. 

9  2050.  Witness,  how  examined.   "When  re-examined. 

9  2061.  How  Impeached. 

9  2052.  Same. 

9  2053.  Evidence  of  good  character,  when  allowed. 

9  2054.  Writing  shown  to  witness  may   be  Inspected  by   adverse 
party. 

• 

9  2042.  Order  of  proof ,  how  regulated.  The  order  of 
proof  must  be  regulated  by  the  sound  discretion  of  the 
court.  Ordinarily,  the  party  beginning  the  case  must 
exhaust  his  evidence  before  the  other  party  begins.  En. 
March  11,  1872. 

OaLRep.Clt  94.  130;  123,  408. 

Order  of  proof,  re-opening  case,  rebuttal:  Ante,  sec.  607. 

92043.  Witnesses  not  under  examination  may  be  ex- 
cluded. If  either  party  requires  it,  the  Judge  may  exclude 
from  the  court-room  any  witness  of  the  adverse  party, 
not  at  the  time  under  examination,  so  that  he  may  not 
hear  the  testimony  of  other  witnesses.    En.  March  11, 1872. 

9  2044.  Court  may  control  mode  of  interrogation.  The 
court  must  exercise  a  reasonable  control  over  the  mode  of 
interrogation,  so  as  to  make  it  as  rapid,  as  distinct,  as 
little  azmoying  to  the  witness,  and  as  effective  for  the 
extraction  of  the  truth  as  may  be;  but  subject  to  this  rule — 
the  parties  may  put  such  pertinent  and  legal  questions  as 
they  see  fit  The  court,  however,  may  stop  the  produc- 
tion of  further  evidence  upon  any  particular  point  whei\ 


U  2045-2048  MANNER    OF    PRODUOTION.  744 

the  evidence  upon  it  is  already  so  fall  as  to  preetnde  rear 
sonable  doubt    En.  March  11,  1872. 

GalJlep.Clt.  68,  68;  72,  60. 

IXity  to  answer  and  protection  of  witness:  Post,  secsL 
2065,  2066. 

{2046.  Direct  and  cross-examination  defined.  The  ex- 
amination of  a  witness  by  the  party  producing  him  is 
denominated  the  direct  examination;  the  examination  of 
the  same  witness,  upon  tiie  same  matter,  by  the  adverse 
party,  the  cross-examination.  The  direct  examination  must 
be  completed  before  the  cross-examination  begins,  unless 
the  court  otiierwise  direct.    Bn.  March  11,  1872. 

§2046.    Leading    question    defined.    ▲   question    wblcb 

suggests  to  the  witness  tiie  answer  which  the  examining 
party  desires,  is  denominated  a  leading  or  suggestive  ques- 
tion. On  a  direct  examination,  leading  questions  are  not 
allowed,  except  in  the  sound  discretion  of  the  court,  under 
special  circumstances  making  it  appear,  that  the  interests 
of  Justice  require  it.    Bn.  March  11,  1872. 

GaLReiKClt.  63,  68;  72,  60;  76,  848. 

§2047.  When  witness  may  refresh  memory  from  notes* 
A  witness  is  allowed  to  refresh  his  memory  respecting  a. 
fact,  by  anything  written  by  himself  or  under  his  direction 
at  the  time  when  tiie  fact  occurred  or  immediately  thei^ 
after,  or  at  any  other  time  when  the  fact  was  fresh  in  his 
memory  and  he  knew  that  the  same  was  correctly  stated 
in  the  writing.  But  In  such  case,  the  writing  must  be 
produced  and  may  be  seen  by  the  adverse  party,  who  may. 
if  he  choose,  cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may  testify  from 
such  a  writing,  though  he  retain  no  recollection  of  the 
particular  facts,  but  such  evidence  must  be  received  with 
caution.    En.  March  11,  1872. 

Cal.Rep.Cit.     64.490;     68,112;     78.209;     77.216;     80.465; 
97.  227;     98.  132;  101,  104;  111,    69;  116.  218;  181,  480; 
182,    89;  188.  488. 

Inspection  of  writing  shown  to  witiiess:  Post,  sec.  2054. 

{2048.  Cross-examination,  as  to  what.  The  opposite 
party  may  cross-examine  the  witness  as  to  any  facta  stated 
in  his  direct  examination  or  connected  therewith,  and  In 
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SO  doing  may  put  leading  questions,  but  If  he  examine  him 
as  to  other  matters,  such  examination  is  to  be  subject  to 
the  same  rules  as  a  direct  examination.  En.  March  11» 
1872. 

Cal.Rep.Clt.  66,  604;  69,  172;  79,  408;  110,  418;  116,  211. 

Stopping  further  testimony:  Ante,  sec.  2044. 

S2049.  Party  producing  witness,  liow  far  may  impeach 
his  credit.  The  party  producing  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but 
he  may  contradict  him  by  other  evidence,  and  may  also 
show  that  he  has  made  at  other  times  statements  incon- 
sistent with  his  present  testimony,  as  provided  In  section 
two  thousand  and  fifty-two.    En.  March  11,  1872. 

Oal.Rep.Ctt.     68,  586;     68,  588;     69,  172;     80,  161;  111,  628; 
118,  676;  1S4,  619. 

§  2050.  Witness,  how  examined.  Wiien  re-examined. 
A  witness  once  examined  cannot  be  re-examined  as  to  the 
same  matter  without  leave  of  the  court,  but  he  may  be 
re-examined  as  to  any  new  matter  upon  which  he  has  been 
examined  by  the  adverse  party.  And  after  the  examina- 
tions on  both  sides  are  once  concluded,  the  witness  cannot 
be  recalled  without  leave  of  the  court  Leave  is  granted 
or  withheld,  in  the  exercise  of  a  sound  discretion.  En. 
March  11,  1872. 

Cal.Rep.Clt.  94,  612;  105,  819. 

Recalling  witness — discretion  of  court:    Sec.  607,  subd.  3. 

{2051.  How  impeaclied.  A  witness  may  be  impeached 
by  the  party  against  whom  he  was  called,  by  contradictory 
evidence,  or  by  evidence  that  his  general  reputation  for 
truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence  of 
particular  wrongful  acts,  except  that  it  may  be  shown  by 
the  examination  of  the  witness,  or  the  record  of  the  judg- 
ment, that  he  has  been  convicted  of  a  felony,  isin.  March 
11,  1872. 

Cal.Rep.Clt  48,  838 ;  60,  2S4 ;  60.  235 ;  61,  600 ;  67,  673 ; 

67,  674 ;  68.  214 ;  60,  413 ;  64.  163 ;  65.  184 ;  66,  651 : 

65,  626 ;  68,  103 ;  70.  229  ;  71.  196 ;  75,  388 ;  76,  196 ; 

79.  673;  81.  106;  81.  117;  86.  490;  87,  114;  96,  180; 

99.  442 ;  100,  482  ;  108.  607 ;  113.  87  ;  118.  624 ;  116,  687  ; 

118,  110 ;  118,  111 ;  119.  271 ;  121.  669 ;  123,  358 ;  124.  657 ; 

125.  134;  125.  135;  125,  136;  133,  20;  134.  204;  184,  807; 

134,  356;  134.  492. 

Compare:     Ante,  sec.  1847. 

Code  civ.  Proc— 63. 
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Good  character,  showing  after  impeachment:  Po8t»  sec 
2053. 
Falsus  in  uno  fal8U8  in  omnibus:  Post,  sec  2061. 

$2052.  Same.  ▲  witness  may  also  be  impeached  by 
evidence  that  he  has  made,  at  other  times,  statements 
inconsistent  with  his  present  testimony;  but  before  this 
can  be  done  thd  statements  must  be  related  to  him,  with 
the  circumstances  of  times,  places,  and  persons  present, 
and  he  must  be  asked  whether. he  made  such  statements, 
and  if  so,  allowed  to  explain  them.  If  the  statements  be 
in  writing,  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them.  Bn.  March  11, 
1872. 


Cal.Rep.Clt. 

56. 

6; 

:  58, 

217; 

;  60,  418; 

;  86, 

131; 

;  65.  180 

68,  586; 

68, 

588; 

69, 

172; 

74,  398; 

,     76, 

196; 

80,  161 

99,  302 ; 

99, 

834 

;  111. 

623; 

114.  55 ; 

;  116, 

79; 

116,  220 

118.  675 ; 

120, 

175 

;  120. 

176; 

,  120,  665; 

;  120, 

666; 

122,  17 

122,  666; 

125, 

136. 

;  133, 

20, 

;  184,  357, 

;  134, 

492, 

;  136,  860 

138,  42. 

$2053.  Evidence  of  good  character,  when  allowed. 
Evidence  of  the  good  character  of  a  party  is  not  admissible 
in  a  civil  action,  nor  of  a  witness  in  any  action,  until  the 
character  of  such  party  or  witness  has  been  impeached, 
or  unless  the  issue  involves  his  character.  Bn.  March  11, 
1872. 

Cal.Rep.Cit  50,  234;  65,  134;  110.  417. 

$2054.  Writing  shown  to  witness  may  be  Inspected  by 
adverse  party.  Whenever  a  writing  is  shown  to  a  witness, 
it  may  be  inspected  by  the  opposite  party,  and  if  proved 
by  the  witness  must  be  read  to  the  Jury  before  his  testi- 
mony is  closed,  or  it  cannot  be  read  except  on  recalling 
the  witness.    Bn.  March  11,  1872. 

Cal.Rep.Oit  62,  145. 

Writing  to  refresh  memory:  Ante,  sec.  2047. 


m  xmrsoT  of  bviobncb.  fsoei 

TITLE   IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

9  2061.    Jury  Judges  of  effect  of  erldence,  but  to  be  Instructed  on 

certain  points. 

f  2061.  Jury  Judges  of  effect  of  evidence,  but  to  be  in- 
structed on  certain  points.  The  jury,  subject  to  the  con- 
trol of  the  court,  in  the  cases  specified  in  this  code,  are 
the  Judges  of  the  efCect  and  value  of  evidence  addressed 
to  them,  except  when  it  is  declared  to  be  conclusive.  They 
are,  however,  to  be  instructed  by  the  court  on  all  proper 
occasions: 

1.  That  their  power  of  judging  of  the  efCect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence; 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying  their 
minds; 

i.  That  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis^ 
sions  of  a  party  with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the  de- 
cision must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  a  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  of- 
fered, when  it  appears  that  stronger  and  more  satisfactory 
was  within  the  power  of  the  party,  the  evidence  oftered 
should  be  viewed  with  distrust    En.  March  11,  1872. 

Cal.Eep.Cit.     60,633;     60,148;     66,185;     67,403;     71.897; 

76.  196;     79,  692;     80,  603;     84,  456;     96,  181;  106,  628; 

111.    14;  116,    12;  116,    14;  125,  619.      Subd.  2—122,  179. 
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Subd.  3  —  68,  865 ;     58,  494 ;     69.  288 ;  78,  616 :     84.  683 ; 

119.  607;  121.  163;  126,       4;  131.  233;  184.  184;  188.     46; 

138,  698.      Subd.  4  —  96,  297;     98.  279;  111.     13;  119.  332; 

121,  670;  131.  268.      Subd.  6  —  56.  404;  66.  608;.    65.  630; 
80,  684;     84.    33;  184.  488;  136.  414.  Subd.  6—120.  663; 

122.  691;  122.  692.      Subd.  7—122.  691. 

ProYlnce  of  Jury — questions  of  fact:  Post,  sec.  2101. 
Credibility  of  witnesses,  jury  judges  of:  Sec.  1847,  ante. 
Province  of  court:   Compare  sec.  608»  ant^  and  sec 
2102,  post 
Admissions:  Ante,  sec.  1870,  subd.  2. 


TITLE    V. 

OF   THE   RIGHTS   AND    DUTIES   OF   WITNESSES. 

S  2064.  WitnesseB  bound  to  attend  wb«n  subpoBUMd. 

S  2065.  Witnesses  bound  to  answer  questions. 

S  2066.  Right  of  witnesses  to  protection. 

i  2067.  Witnesses  protected  from,  arrest  when  attending;  or  golBa 

or  returning. 

8  2068.  Arrest  to  be  made  Told,  and  party  making  arrest  liable  etc. 

i  2069.  To  make  affidavit  if  arrested. 

S  2070.  Court  to  discbarge  witness  from  arresL 

S  2064.    Witnesses   bound   to  attend   when   subpoenaed. 

A  witness,  served  with  a  subpoena,  must  attend  at  the  time 
appointed,  with  any  papers  under  his  control  required  by 
the  subpoena,  and  answer  all  pertinent  and  legal  Ques- 
tions; and,  unless  sooner  discharged,  must  remain  until 
the  testimony  is  closed.    En.  March  11, 1872. 

Prac.  Act.  sec.  407.    En.  April  29,  1851. 
Subpoena:  Ante,  sees.  1985,  1991. 
Answering  questions:  Post,  sec.  2065. 
Witnesses — competency,  etc.:     Ante,  sees.  1878-1884. 
Examination,    impeachment^   refreshing   memory,    etc: 
Ante,  sees.  2042-2054. 

Power  to  compel  attendance:    Ante,  sees.  128,  177. 
Change  of  place  of  holding  court,  effect  of:  Ante,  sec.  143. 
Contempt:  Ante,  sees.  1209  et  seq. 

§2065.  Witnesses  bound  to  answer  questions.  A  wit- 
ness must  answer  questions  legal  and  pertinent  to  the 
matter  in  issue,  though  his  answer  may  establish  a  daim 
against  himself;  but  he  need  not  give  an  answer  which 
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Will  have  a  tendenc7  to  subject  him  to  punishment  for  a 
felony;  nor  need  he  give  an  answer  which  will  have  a 
direct  tendency  to  degrade  his  character,  unless  it  be  to 
the  very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in 
issue  would  be  presumed.  But  a  witness  must  answer  as 
to  the  fact  of  his  preyious  oonyiction  fOr  felony.  Bn. 
March  11, 1872. 

CaI.Rep.Oit.  71.  239;  129,  470. 

Prac.  Act,  sec.  408.    En.  April  29,  1861. 

Cal.Rep.Cit.  8,  249;  7,  185. 

Contempt:  Ante,  sees.  1209  et  seq. 

J  2066.  Right  6f  witnesses  to  protection.  It  is  the  right 
of  a  witness  to  be  protected  from  irrelevant,  improper,  or 
insulting  questions,  and  from  harsh  or  insulting  demeanor; 
to  be  detained  only  so  long  as  the  interests  of  Justice' re* 
quire  it;  to  be  examined  only  as  to  matters  legal  and 
pertinent  to  the  issue.    En.  March  11, 1872. 

Cal.Rep.Cit.  71,  239;  76,  196;  116,  212. 

Ck>mpare  sec.  2044. 

Detention  of  witness — unreasonable,  constitutional  pro- 
hibition of:     See  Const.  Cal.,  art.  1,  sec.  6. 

S  2067.  Witnesses  protected  from  arrest  when  attending 
or  going  or  returning.  Brery  person  who  has  been,  in  good 
faith,  served  with  a  subpoena  to  attend  as  a  witness  before 
a  court,  judge,  commissioner,  referee,  or  other  person,  in 
a  case  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom.  En.  March  13 
1872. 

Prac.  Act,  sec.  415.    En.  April  29,  1851. 

S  2068.  Arrest  to  be  made  void,  and  party  mailing  arrest 
liable,  etc.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ceding section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsi- 
ble to  the  witness  arrested  for  double  the  amount  of  the 
damages  which  may  be  assessed  against  him,  and  is  also 
liable  to  an  acticn  at  the  suit  of  the  party  serving  the  wit- 
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ne88  with  a  subpoena^  for  the  damages  sustained  by  him  in 
consequence  of  the  arrest    En.  March  11,  1872. 

Prac.  Act,  sec.  416.    Bn.  April  29,  1851. 
Contempt  of  court:  Ante,  sees.  1209  et  seq. 

{  2069.  To  make  afHdavft  If  arrested.  An  officer  is  not 
liable  to  the  party  for  making  the  arrest  in  ignorance  d 
the  facts  creating  the  exoneration,  but  is  liable  tor  any 
subsequent  detention  of  the  party,  if  such  party  claim,  the 
exemption  and  make  an  affidavit  stating; 

1.  That  he  has  been  served  with  a  subpoena  to  attend 
as  a  witness  before  a  court,  officer,  or  other  person,  speci- 
fying the  same,  the  place  of  attendance,  and  the  action 
or  proceeding  in  which  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  pro- 
curement, with  the  intention  of  avoiding  an  arrest; 

8.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  at^ 
rested.    £n.  March  11,  1872. 

S2070.  Court  to  discharge  witness  from  arrest.  The 
court  or  officer  issuing  the  subpoena,  and  the  court  or  offi- 
cer before  whom  the  attendance  is  required,  may  discharge 
the  witness  from  an  arrest  made  in  violation  of  section  two 
thousand  and  sixty-seven.  If  the  court  have  adjourned 
before  the  arrest,  or  before  application  for  the  discharge, 
a  judge  of  the  court  may  grant  the  discharge.  Bin.  March 
11,  1872.    Am'd.  1880,  116. 
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TITLE   VI. 

OF   EVIDENCB    IN    PARTICULAR    CASES,    AND    MIS- 
CELLANEOUS AND  GENERAL  PROVISIONS. 

Chapter  L    Evidence  In  Particular  Cases,  $f  2074-2079. 

n.    Proceedings  to  Perpetuate  Testimony,  §§  2083- 

2089. 
m.    Administration    of    Oaths    and    Affirmations, 

§§  2093-2097. 
rv.    General  Provisions,  §{  2101-2104. 


•'ifl»^* 


•      CHAPTER  I.. 

SVIDBNCB  IN  PARTICULAR  CASES* 


I  2074.  An  offer  equiyalent  to  payment. 

I  2076.  WboeTer  pays  entitled  to  receipt. 

I  2076.  Objections  to  tender  must  be  specified. 

}2077.  Rules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  sufficient. 

S2074.  An  offer  equivalent  to  payment.  An  offer  in 
writing  to  pay  a  particular  sum  of  money,  or  to  deliver  a 
written  instrument  or  specific  personal  property,  is,  if  not 
accepted,  equiyalent  to  the  actual  production  and  tender 
of  the  money,  instrument,  or  property.    En.  Marcn  11, 1872. 

Ca3.Rep.Cit  90,  685;  137.  882. 

Offer  to  compromise:  Sees.  997,  ante,  2078,  post. 
Offer  of  performance:  See  Civ.  Code,  sees.  1486  et  seq. 

S  2075.  Whoever  pays  entitled  to  receipt.  Whoever  pays 
money,  or  delivers  an  instrument  or  property,  is  entitled 
to  a  receipt  therefor  from  the  person  to  whom  the  pay- 
ment or  delivery  is  made,  and  may  demand  a  proper  signa- 
ture to  such  receipt  as  a  condition  of  the  payment  or  de- 
livery.   En.  March  11,  1872. 

Debtor  entitled  to:  Civ.  Code,  sec.  1499. 

12076.  Objections  to  tender  must  be  specified.  The 
person  to  whom  a  tender  is  made,  must,  at  the  time,  sped- 
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ty  any  objection  he  may  have  to  the  money,  instrument, 
or  property,  or  he  must  be  deemed  to  have  wai\cd  it;  and 
if  the  objection  be  to  the  amount  of  money,  the  terms  cl 
the  instrument,  or  the  amount  or  kind  of  property,  he  must 
specify  the  amount,  terms,  or  kind  which  he  requires,  or 
be  precluded  from  objecting  afterward.   En.  March  XI,  1872. 

CalJlep.CiL     67,    88;     79,    48:     89.  263;  119.  102;  122,  822; 
124,    89;  128,  218;  187.  288;  187,  382;  187.  883. 

Objections  must  be  stated:  Civ.  Code,  sec.  160L 

12077.  Rules  for  construing  description  of  lands.  The 
following  are  the  rules  for  construing  the  descriptive  part 
of  a  conveyance  of  real  property,  when  the  construction  is 
doubtful  and  there  are  no  other  sufficient  circumstances  to 
determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which  are 
indefinite,  unknown,  or  false,  does  not  frustrate  the  con- 
veyance, but  it  is  to  be  construed  by  the  first  mentioned 
particulars. 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  Inconsistent  with  the  measurement, 
either  of  lines,  angles,  or  surfaces,  the  boundaries  or  monu- 
ments are  paramount 

3.  Between  different  measurements  which  are  'incon- 
sistent with  each  other,  that  of  angles  is  paramount  to  that 
of  surfaces,  and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  navigable,  is-  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  road  or  thread  of  the  stream  is 
held  under  another  title. 

6.  When  tide-water  is  the  boundary  the  rights  of  the 
grantor  to  ordinary  high-water  mark  are  Included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water  mark,  are  Included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map,  and  that  refer- 
ence Is  Inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;    otherwise,   the   map  Is   subordinate   to  other 
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definite  and  ascertained  particulara.    En.  March  11,  1872. 

Am'd.  1873-4,  890. 

Cal.Rep.Cit.  108,  186.      Sabd.  1  —  66.    86;  186.  321.    SuM.  4— 
68.  206.      Subd.  6  —  69.  206. 

Construction  of  instruments,  generally:   Sees.  1859, 1860. 

S  2078.  Compromise  offer  of  no  avail.  An  offer  of  com- 
promise is  not  an  admission  that  anything  is  due.  En. 
March  11,  1872. 

CaLRep.Clt.  81.  406. 

Offer  to  compromise — after  suit  brought:  Sec.  997. 

S2079.  In  action  for  divorce,  admission  not  sufllclent. 
In  an  action  for  divorce  on  the  ground  of  adultery,  a  con- 
fession of  adultery,  whether  in  or  out  of  the  pleadings,  is 
not  of  itself  sufficient  to  Justify  a  judgment  of  divorce. 
En.  March  11, 1872. 


CHAPTER  n. 
PROCBBDINOS  TO  PISIPBTUATB  TBSTIMONT. 

f  2083.     Bridence  may  be  p€n>etuated. 

8  2084.     Maimer  of  appUcatlon  for  order. 

S  2085.  Notfce  of  time  and  place  to  be  given, 

f  2086.  Maimer  of  taking  the  depoeition. 

I  2087.  Papers  prima  facie  evidence. 

I  2088.  When  the  evidence  may  be  produced. 

9  2089.  Bffect  of  the  deposition. 

S2083.  Evidence  may  be  perpetuated.  The  testimony 
of  a  witness  may  be  taken  and  perpetuated  as  provided  in 
this  chapter.    £n.  March  11,  1872. 

Prac.  Act,  sec.  437.    En.  April  29,  1851.    Am'd.  1859,  219. 

f20S4.  Manner  of  application  for  order.  The  applicant 
must  produce  to  a  judge  of  the  superior  court  a  petition, 
verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  In  this  state,  and,  in  such  case,  the  names  of  the 
persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
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may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated^  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place 
of  residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  state,  must 
be  personally  served,  and  if  unknown,  such  notice  must  be 
served  on  the  clerk  of  the  county  where  the  property  to 
b^  afPected  by  such  evidence  is  situated,  or  the  Judge  mak- 
ing the  order  resides,  as  may  be  directed  by  him,  and  by 
publication  thereof  in  some  newspaper,  to  be  designated 
by  the  judge,  for  the  same  period  required  for  the  publica- 
tion of  summons.  The  judge  must  also  designate  in  his 
order  the  clerk  of  the  county  to  whom  the  deposition  must 
be  returned  when  taken.  En.  March  11,  1872.  Am'd. 
1873-4,  391;  1880,  116. 

Prac.  Act,  sec.  438.    En.  April  29,  1851.    Am'd.  1859,  219. 
Cal.Rep.Cit.  37,  275. 

S  2085.  Notice  of  time  and  pface  to  be  given.  The  per- 
son appointed  by  the  Judge  to  take  the  depositions  is 
authorized,  if  a  resident  of  this  state,  on  receiving  a  copy 
of  the  order  of  the  Judge,  and  of  the  notice  prescribed  in 
the  last  section,  with  proof  of  its  personal  service  or  pub- 
lication; or,  if  a  resident  without  the  state,  on  receiving 
the  commission  mentioned  in  the  next  section,  with  proof 
of  like  service  of  publication  of  the'  notice;  to  take  the 
deposition  of  the  witness  named  In  the  order  of  the  judge, 
or  in  the  commission,  or,  if  more  than  one  witness  is  tuna 
named,  of  such  of  them  as  appear  before  him,  at  the  time 
designated,  and  the  taking  of  the  same  may  be  continued 
from  time  to  time.    En.  March  11,  1872.    Am'd.  1873-4,  392. 

Prac.  Act,  sec.  439.    En.  April  29,  1851.    Am'd.  1859,  219. 

S  2086.  Manner  of  taking  the  deposition.  The  examina- 
tion must  be  by  question  and  answer,  and  if  the  testimony 
is  to  be  taken  in  another  state,  it  must  be  taken  upon  a 
commission  to  be  issued  by  the  judge  allowing  the  ex- 
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amlnatlon,  under  the  seal  of  the  court  of  which  he  Is  judge, 
and  upon  Interrogatories,  to  be  settled  In  the  same  manner 
as  In  cases  of  depositions  taken  under  commission  In  pend- 
ing actions,  unless  the  parties  expectant,  if  known,  other- 
wise agree.  If  such  parties  are  unknown,  notice  of  the 
settlement  of  the  Interrogatories  shall  be  published  In  some 
newspaper  for  such  time  as  the  judge  may  designate.  The 
deposition,  when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  witness,  then  certified  by  the  ofilcer  or 
person  taking  the  same,  and  shall  then  be  sealed  up  and 
delivered  or  transmitted  to  the  clerk  of  the  county  desig- 
nated in  the  order  of  the  judge  allowing  the  examination, 
who  shall  file  the  same  when  receiyed.  The  judge  allotr- 
ing  the  examination  shall  file  with  the  clerk  the  order 
for  the  examination,  the  petition  on  which  the  same  was 
granted,  with  proof  of  service  of  the  order  and  notice.  £n. 
March  11,  1872.    Am'd.  1873-4,  392. 

Prac.  Act,  sec  440.    Bn.  April  29,  1851.    Am'd.  1859,  219. 

§2087.  Papers  prima  facie  evidence.  The  petition  and 
order  and  papers  filed  by  the  judge  as  provided  in  section 
two  thousazid  and  elghty-slx,  or  a  certified  copy  thereof, 
are  prima  facie  evidence  of  the  facts  stated  therein  to 
show  compliance  with  the  provisions  of  this  chapter.  En. 
March  11,  1872.    Am'd.  1873-4,  393. 

Prac.  Act,  sec.  441.    Bn.  April  29,  1851.    Am'd.  1859,  219. 

S  2088.  When  the  evidence  may  be  produced.  If  a  trial 
be  had  between  the  parties  named  in  the  petition  its  par- 
ties expectant,  or  their  successors  in  interest,  or  between 
any  parties  wherein  it  may  be  material  to  establish  the 
facts  which  such  depositions  prove,  or  tend  to  prove,  upon 
proof  of  the  death  or  insanity  of  the  witnesses,  or  that  they 
cannot  be  found,  or  are  unable,  by  reason  of  age  or  other 
infirmity,  to  give  their  testimony,  the  depositions  or  copies 
thereof  may  be  used  by  either  party,  subject  to  all  legal 
objections;  but  if  the  parties  attended  at  the  examination,  < 
no  objection  tx>  the  form  of  an  interrogatory  can  be  made 
at  the  trial,  unless  the  same  was  stated  at  the  examination. 
Bn.  March  11,  1872.     Am'd.  1873-4,  393. 

Prac.  Act,  sec.  442.    En.  April  29,  1851.    Am'd.  1859,  219. 

Cal.Rep.Cit.  8.  128. 
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8  2089,  Effect  of  the  deposition.  The  deposition  so 
taken  and  read  in  evidence  has  the  same  effect  as  the  oral 
testimony  of  the  witness,  and  no  other,  and  eyery  objec- 
tion to  the  witness  or  to  the  relevancy  of  any  question  put 
to  him,  or  of  any  answer  given  by  him,  may  be  made  in 
the  same  manner  as  if  he  were  examined  orally  at  the 
trial.    En.  March  11,  1S72. 


CHAPTER  in. 

ADMINISTRATION  OF  OATHS  AND  AFFIRMATIONS. 

8  2093.  Judicial  and  certain  ofllcers  authorisad  to  admlnistar  oaths. 

8  2084.  Form  of  ordinary  oatb  to  a  witness. 

8  2096.  Form  may  be  yaried  to  suit  witness*  belief. 

8  2096.  Same. 

8  2097.  Any  person  who  prefers  it  may  declare  or  afilrm. 

8  2093.  Judicial  and  certain  officers  authorized  to  ad* 
minister  oaths.  Every  court,  every  judge  or  clerk  of  any 
court,  every  justice  and  every  notary  public,  and  every 
of&cer  or  person  authorized  to  take  testimony  in  any  action 
or  proceeding,  or  to  decide  upon  evidence,  has  power  to 
administer  oaths  or  affirmations.    En.  March  11,  1872. 

Cal.Rep.Cit.     66.  466;     66.  690;     64.  269;  120.  169;  128.  420. 
Prac.  Act,  sec.  443.    En.  April  29,  1851. 
Cal.Rep.Cit.  8.  97. 

Administration  of  oaths — ^by  whom:  Ante,  sec.  ISS, 
subd.  7;  ante,  sec.  177,  subd.  4;  Pol.  Code,  sees.  x028,  4103, 

4118. 

8  2094^  Form  of  ordinary  oath  to  a  witness.  An  oath, 
or  affirmation,  in  an  action  or  proceeding,  may  be  admin- 
istered as  follows,  the  person  who  swears,  or  affirms,  ex* 
pressing  his  assent  when  addressed  in  the  following  form: 
"  Tou  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  the  evidence  you  shall  give  in  this  issue  (or  matter) 

pending  between and ,  shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 
En.  March  11,  1872.    Am'd.  1873-4,  393. 

Cal.Rep.Cit  186.  887;  186.  621. 

§2095.  Form  may  be  varied  to  suit  witness'  belief. 
Whenever  the  court  before  which  a  person  is  offered  as  a 
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witness  is  satisfied  that  he  has  a  peculiar  mode  of  swear- 
ing, connected  with,  or  in  addition  to  the  usual  form  of 
administration,  which,  in  his  opinion,  is  more  solemn  or 
obligatory,  the  court  may  in  its  discretion,  adopt  that 
mode.  En.  March  11,  1872. 
CalJlep.Cit.  89,  669. 

f  2096.  Same.  When  a  person  Is  sworn  who  belieyes 
in  any  other  than  the  Christian  religion,  he  may  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion,  if 
there  be  any  such.    En.  March  11,  1872. 

C«lJlep.Clt.  99.  669. 

Prac.  Act,  sec.  444.    En.  April  29,  1861. 

12097.  Any  person  who  prefers  It  may  declare  or  af- 
firm. Any  person  who  desires  it  may,  at  his  option,  in- 
stead of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  following 
form:  "Tou  do  solemnly  affirm  (or  declare)  that,"  etc., 
as  in  section  two  thousand  and  ninety-four.  Bn.  March  11» 
1872. 

Prac.  Act,  sec  446.    En.  April  29,  1861. 


CHAPTER   IV. 

GENERAL  PROVISIONS. 

f  2101.  Qvestions  of  fact,  how  tried. 

i  2102.  Questions  of  law  addressed  to  the  court. 

I  2108.  Questions  of  fact  by  court  or  referee. 

I  2104.  Moneys  paid  into  court. 

12101.  Questions  of  fact,  how  tried.  All  questions  of 
fact,  where  the  trial  is  by  Jury,  other  than  those  mentioned 
in  the  next  section,  are  to  be  decided  by  the  Jury,  and  all 
eyidence  thereon  is  to  be  addressed  to  them,  except  when 
otherwise  provided  by  this  code.  En.  Marcn  11,  1872. 
Am'd.  1873-4,  394. 

Effect  of  eyidence,  for  Jury:     Ante,  sec.  2061. 
Fraudulent  intent,  a  question  of  fact;     Civ.  Code,  sec. 
8442. 

Code  Civ,  Proc.— 64. 
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$2102.  Questions  of  law  addressed  to  the  court.  AH 
questions  of  law,  Including  the  admissibility  of  testimony, 
the  facts  preliminary  to  such  admission,  and  the  construc- 
tion of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court,  and  all  discussions 
of  law  addressed  to  it  Whenever  the  knowledge  of  the 
court  is,  by  this  code,  made  evidence  of  a  fact,  the  court 
is  to  declare  such  knowledge  to  the  jury,  who  are  bound 
to  accept  it.    En.  March  11,  1872. 

Gal.Rep.Cit.  113.  625. 

Knowledge  of  the  court — scope  of  judicial  notice:  Ante, 
sec.  1875. 

S  2103.  Questions  of  fact  by  court  or  referee.  The  pro- 
visions contained  in  this  part  of  the  code  respecting  the 
evidence  on  a  trial  before  a  jury,  are  equally  applicable 
on  the  trial  of  a  question  of  fact  before  a  court,'  referee, 
or  other  of&cer.    En.  March  11,  1872. 

§  2104.  Moneys  paid  Into  court.  Whenever  moneys  are 
paid  into  or  deposited  in  court,  the  same  shall  be  delivered 
to  the  clerk  in  person,-  or  to  such  of  his  deputies  as  shall 
be  specially  authorized  by  his  appointment  in  writing  to 
receive  the  same.  He  must,  unless  otherwise  directed  by 
law,  deposit  it  with  the  county  treasurer,  to  be  heid  by  him 
subject  to  the  order  of  the  court.  The  treasurer  shall  keep 
each  fund  distinct,  and  open  an  account  with  each.  Such 
appointment  shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force  until 
a  revocation  in  writing  is  filed  with  the  county  treasurer, 
who  shall  thereupon  write  "  revoked,"  in  ink  across  the 
face  of  the  appointment    En.  Stats.  1873-4,  394. 

Oal.Rep.Cit.  61.  110 ;  66.  306 ;  78,  269 ;  133.  632. 

Corresponding  provision:     Ante,  sec.  673. 

The  foregoing  new  section,  and  many  of  the  foregoing 
amendments  to  the  Code  of  Civil  Procedure,  are  taken 
from  "  An  act  to  amend  the  Code  of  Civil  Procedure,"  ap- 
proved March  24,  1874;  amendments  1873-4,  279.  The 
amendatory  act  contained  two  other  sections,  in  reference 
to  the  effect  of  the  new  provisions,  as  follows: 

Repealing  clause — ^Rights   preserved. 
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Sec.  253.  All  provisions  of  law  Inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed;  but  no  rights 
acquired,  or  proceedings  taken  under,  the  provisions  re* 
pealed  shall  be  Impaired,  or  In  any  manner  affected  by 
this  repeal;  and  whenever  a  limitation  or  period  of  time 
prescribed  by  such  repealed  provisions  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  other  purpose,  has 
begun  to  run  before  this  act  takes  effect,  and  the  same  or 
any  other  limitation  Is  prescribed  by  this  act,  the  time 
which  shall  have  run  when  this  act  takes  effect  shall  be 
deemed  part  of  the  time  prescribed  by  this  act. 

Sec.  254.  This  act  takes  effect  on  the  first  day  of  July» 
eighteen  hundred  and  seventy-four. 


APPENDIX. 


APPEALS. 

An  act  to  proylde  for  the  taking  of  appeals  from  Judg- 
ments or  orders  given  or  made  in  the  courts  existing 
on  and  before  the  first  day  of  January,  eighteen  hun- 
dred and  eighty.  [Approyed  April  8»  1880,  Stats.  1880, 
p.  24  (Ban.  ed.,  p.  121).] 

The  purpose  of  the  act  sufficiently  appears  from  the 
tiUe. 


BONDS. 
An  act  to  facilitate  the  giving  of  bonds  required  by  law. 

S  1.     Incorporations  for  giylng  bonds. 
fi  2.     When  coiporatlon  not  accepted. 
I  8.     Duty  of  insurance  commissioner. 

Incorporations  for  giving  bonds. 

Section  1.  Whenever  any  person  who  now  or  hereafter 
may  be  required  or  permitted  by  law  to  make,  execute, 
and  give  a  bond  or  undertaking,  with  one  or  more  sureties, 
conditioned  for  the  faithful  performance  of  any  duty,  or 
for  the  doing  or  not  doing  of  anything  In  said  bond  or  un- 
dertaking specified,  any  head  of  department,  board,  court, 
judge,  officer,  or  other  person  who  is  now  or  shall  here- 
after be  required  to  approve  the  sufficiency  of  any  such 
bond  or  undertaking,  or  the  sureties  thereon,  may  accept 
as  sole  and  sufficient  surety  on  such  bond  or  undertaking 
any  corporation  incorporated  under  the  laws  of  any  state 
of  the  United  States  for  the  purpose  of  making  or  guaran- 
teeing bonds  and  undertakings  required  by  law,  and  which 
Bhall  have  complied  with  all  the  requirements  of  the  laws 
of  this  state  regulating  the  admission  of  such  corporation 
to  transact  such  business  in  this  state;  and  all  such  cor- 
porations are  hereby  vested  with  full  power  and  authority 
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to  make  and  guarantee  such  bonds  and  undertakings,  and 
shall  be  subject  to  all  the  liabilities  and  entitled  to  all  the 
rights  of  natural  persons  sureties. 

When  corporation  not  accepted. 

S^c.  2.  It  is  further  provided  that  the  guaranty  of  any 
such  company  shall  not  be  accepted  by  heads  of  depart- 
ments or  others,  as  provided  in  section  one  of  this  act, 
whenever  its  liabilities  shall  exceed  its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  three  of  this  act. 

Duty  of  insurance  commissioner. 

Sec.  3.  Whenever  the  liabilities  of  any  such  company 
shall  exceed  its  assets,  the  insurance  commissioner  shall 
require  the  deficiency  to  be  paid  up  within  sixty  days,  and 
if  it  is  not  BO  paid  up,  then  he  shall  issue  a  certificate 
showing  the  extent  of  such  deficiency,  and  he  shall  publish, 
the  same  once  a  week  for  three  weeks  in  a  daily  San  Fran- 
cisco paper,  and  thenceforth,  and  until  such  deficiency  is 
paid  up,  such  company  shall  not  do  business  under  the 
provisions  of  this  act  And  in  estimating  the  condition 
of  any  such  company,  under  the  provisions  of  this  act,  the 
commissioner  shall  allow  as  assets  only  such  as  are  au- 
thorized under  existing  laws  at  the  time,  and  shall  charge 
as  liabilities,  in  addition  to  eighty  per  cent  of  the  capital 
stock,  all  outstanding  indebtedness  of  the  company,  and 
a  premium  reserve  equal  to  fifty  per  centum  of  the  pre- 
miums charged  by  said  company  on  all  risks  then  in  force. 
Nothing  herein  contained  shall  apply  to  bonds  given  in 
criminal  cases. 

Sec.  4.  This  act  shall  take  effect  immediately.  [Ap- 
proved March  12,  1885;  1885,  114.] 


COSTS. 


An  act  concerning  the  costs  in  civil  actions  for  serving 

summonses  and  subpoenas. 

Section  1.  In  all  civil  actions,  when  a  summons  or  sub- 
poena is  served  by  a  person  other  than  the  sheriiK,  the 
person  so  serving  shall  be  allowed  by  the  court  issuing 
the  process  such  sum  as  the  court  may  think  proper,  not 
exceeding  the  amount  allowed  sheriffs  by  law. 
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Sec.  2.  This  act  shall  take  effect  from  and  after  its 
{MLBsage.    [Approved  March  10,  1891;  Stats.  1891,  p.  56.] 

Act  concerning  costs  in  actions  of  libel  and  slander:  See 
post,  title  Libel. 


COURTS. 

Supreme  court  commission  was  created  originally  by  the 
act  of  March  12,  1885.  It  consisted  of  three  members  to 
hold  for  four  years.  In  1889  the  commission  was  enlarged 
to  five  members  to  hold  for  two  years.  The  commission 
has  been  re-created  by  act  of  the  legislature  every  two 
years  since  that  time. 

The  commission  was  continued  by  the  act  of  March  18, 
1903:    Stats.  1903,  ch.  161. 

An  act  to  provide  that  in  all  cities  of  over  ten  thousand 
inhabitants,  the  mayor,  or  other  chief  executive,  shall 
not  be  required  to  act  as  city  judge,  or  ex  officio  judge 
of  the  city  court,  or  as  justice  of  the  peace;  to  provide 
for  the  abolishment  of  such  city  court,  and  for  the 
transfer  of  the  business  and  properties  of  said  city 
court  to  the  justice  of  the  peace  of  such  cities,  and  to 
require  such  justice  to  finish  such  business,  and  to 
repeal  all  special  acts  in  conflict  herewith. 

S  1.     Duties  of  mayor. 

9  2.     Transfer  of  books,  etc.,  to  Justice. 

Duties  of  mayor. 

Section  1.  In  cities  of  over  ten  thousand  inhabitants, 
the  mayor,  or  other  chief  executive  thereof,  shall  not  be 
required  to  act  as  justice  of  the  peace,  or  to  hold  a  city 
court,  or  to  act  as  ex  officio  city  judge,  or  to  perform  any 
of  the  duties  of  judge  of  the  city  courts;  and  all  city  courts 
created  by  law  to  be  held  by  such  mayor,  or  other  chief 
executive  of  such  cities,  are  hereby  abolished. 

Transfer  of  books,  etc.,  to  justice  of  the  peace. 

Sec.  2.  All  books,  dockets,  files,  documents,  papers,  and 
properties  of  every  kind  whatsoever  belonging  to  such  city 
court,  shall  be  transferred  to  the  justice  of  the  peace  of 
said  city,  provided  for  by  law,  to  hold  the  police  court  of 
such  city,  or  if  there  be  no  such  police  court  therein,  then 
to  such  justice  of  the  peace  therein  as  may  be  designated 
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for  such  parpo8«)  by  the  mayor  thereof;  and  eoch  Justice 
of  the  peace  shall  have  jurisdiction  of  all  matters  hereto- 
fbre  brought  in  such  city  court,  or  of  which  said  city 
court  had  jurisdiction;  and  it  shall  be  his  duty  to  collect 
all  fines  and  charges  required  by  law  to  be  collected  by 
such  city  court,  and  to  accoimt  for  and  pay  the  same  over 
to  the  treasurer  of  said  city  in  the  same  manner,  and  at 
the  same  times  and  under  such  terms  and  conditions,  as 
heretofore  required  of  and  by  said  city  court  Said  justice 
of  the  peace  shall  complete  all  such  unfinished  business  as 
may  be  transferred  to  him  from  said  city  court  under  the 
provisions  hereof,  in  the  same  manner  as  heretofore  re- 
quired of  said  city  court 

Sec.  3.  The  provisions  of  all  acts  and  every  special  act 
of  the  legislature  which  confiict  in  any  wise  with  this  act 
are  each  and  every  one  hereby  repealed. 

Sec.  4.  This  act  shall  take  eftect  and  be  in  force  at 
once  after  its  passage.  [Approved  March  8, 1887;  1887,51.] 

An  act  to  confer  upon  the  superior  court  of  each  county, 
and  the  judge  thereof,  the  powers  heretofore  possessed 
by  the  district,  county,  and  probate  courts  of  such 
county,  and  the  judges  thereof.  [Approved  April  3, 
1880;  SUts.  1880,  p.  23  (Ban.  ed.,  116).] 

The  object  of  this  act  sufficiently  appears  from  its  title. 

An  act  authorizing  the  judges  of  the  superior  court  In 
all  counties,  and  cities  and  counties,  having  a  popula- 
tion of  two  hundred  thousand  inhabitants  and  over,  to 
appoint  a  secretary. 

Section  1.  In  all  counties,  and  cities  and  counties,  hav- 
ing a  population  of  two  hundred  thousand  inhabitants  and 
over,  the  judges  of  the  superior  court  in  such  counties,  and 
cities  and  counties,  may  appoint  a  secretary,  who  shall 
receive  a  salary  of  one  hundred  and  fifty  ($150)  dollars  per 
month,  and  hold  office  at  their  pleasure,  and  shall  perform 
such  duties  as  may  be  required  of  him  by  the  court  or  the 
judges  thereot  Said  salary  shall  be  audited,  allowed,  and 
paid  out  of  the  general  fund  of  such  counties,  and  cities 
and  counties. 

Sec.  2.  This  act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  26,  1896;  Stats.  1896,  98.] 
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An  act  to  provide  one  additional  Judge  of  the  superior 
court  of  the  county  of  Alameda.  [Approved  February 
13,  1893;  SUts.  1898,  3.] 

An  act  to  provide  one  additional  judge  of  the  superior 
court  of  the  county  of  Alameda.    [Approved  March  14, 
1901;  Stats.  1901,  296.] 
This  act  increased  the  number  of  Judges  from  four  to 

five. 

An  act  to  increase  the  number  of  Judges  of  the  superior 
court  of  the  county  of  Fresno,  state  of  California,  and 
for  the  appointment  of  an  additional  judge.  [Approved 
March  8,  1887;  Stats.  1887,  p.  57.] 

An  act  to  facilijbate  the  disposition  of  business  in  the  su- 
perior court  of  Fresno  County,  by  the  appointment  and 
election  of  a  third  judge  of  said  court.  [Act  approved 
March  10,  1893;  Stats.  1893,  p.  125.] 

An  act  to  reduce  the  number  of  judges  of  the  superior 
court  of  the  county  of  Fresno  from  three  to  two.  [Ap- 
proved March  26,  1895;  Stats.  1895,  p.  156.] 

An  act  to  provide  for  the  appointment  and  election  of  one 
additional  judge  for  the  county  of  Humboldt.  [Ap- 
proved March  8,  1895;  Stats.  1895,  p.  27.] 

An  act  to  increase  the  number  of  judges  of  the  superior 
court  of  the  county  of  Ix)s  Angeles,  state  of  California, 
and  for  the  appointment  of  such  additional  Judges.   [Ap- 
proved March  11,  1889;  Stats.  1889,  p.  130.] 
This  act  increased  the  number  of  judges  in  Los  Angeles 
County  from  four  to  six. 

In  1887  the  legislature  increased  the  number  of  judges 
in  Los  Angeles  from  two  to  four.    [Stats.  1887,  p.  7.] 

An  act  to  provide  an  additional  judge  of  the  superior  court 
for  the  county  of  Mono.     [Stats.  1880,  p.  99.] 
This  act  was  repealed  March  9, 1883.    [Stats.  1883,  p.  62.] 

An  act  to  provide  one  additional  judge  of  the  superior 
court  of  Mono  County.  [Approved  February  17,  1903; 
Stats.  1903,  ch.  28.] 

An  act  to  provide  one  additional  Judge  of  the  superior 
court  of  the  county  of  Sacramento.  [Approved  March 
12,  1895;  Stats.  1895,  p.  48.] 
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An  act  to  proYide  an  additional  jadge  of  the  soperfor 
court  of  the  county  of  San  Bernardino.  [Approyed 
March  5,  1887;  Stats.  1887,  p.  19.] 

An  act  to  increase  the  number  of  judges  of  the  superior 
court  of  the  county  of  San  Diego,  state  of  California, 
and  for  the  appointment  of  such  additional  judges.   [Ap- 
proved February  8,  1889;  Stats.  1889,  p.  5.] 
This  act  increased  the  number  of  judges  from  one  to 
three.    The  act  of  March  6, 1895,  (Stats.  1895,  p.  24) ;  after- 
wards reduced  the  number  of  judges  to  two. 

An  act  providing  for  an  additional  superior  judge  for  the 
county  of  San  Luis  Obispo,  and  providing  for  his  ap- 
pointment and  salary.     [Approved  February  8,  1889; 
SUts.  1889,  p.  6.] 
This  act  increased  the  number  of  judges  from  one  to 

two.    By  the  act  of  1889,  p.  333,  approved  March  19,  1889, 

the  number  was  reduced  to  one. 

An  act  to  increase  the  number  of  judges  of  the  superior 
court  of  the  county  of  Santa  Clara,  and  to  provide  for 
the  appointment  of  an  additional  judge.  [Approved 
February  16,  1897;  Stats.  1897,  p.  7.  In  effect  Imme- 
diately.] 
This  act  increased  the  number  of  judges  from  one  to  two. 

An  act  providing  for  the  election  or  appointment  of  a  sepa- 
rate judge  of  the  superior  court  for  each  of  the  coun- 
ties of  Yuba  and  Sutter,  and  fixing  and  providing  for 
the  payment  of  the  salary  of  each  of  such  judges.  [Ap- 
proved March  2,  1897;  Stats.  1897,  p.  48.] 

A  bill  to  increase  the  number  of  judges  of  the  superior 
court  of  the  county  of  Tulare,  and  to  provide  for  the 
appointment  of  an  additional  judge.  [Approved  March 
10,  1891;  Stats.  1891,  p.  61.] 

This  act  increased  the  number  of  Judges  from  one  to 
two.  Afterwards,  by  the  act  of  March  26,  1895,  the  num- 
ber was  reduced  to  one.    [Stats.  1896,  p.  12S.] 


ESTATES    OF    DECEASED    PERSONS.  7^7 

BSTATBS  OF  DECEASED  PERSONS. 

I  1.     Right  to  collect  deposit. 
I  2.    Power  of  ^  bank. 

An  act  to  amend  an  act  entitled  "An  act  to  authorize  the 
husband  or  wife,  or  next  of  kin,  of  a  deceased  person, 
to  collect  and  receive  of  any  sayings  bank  any  deposit 
in  such  bank,  when  the  same  does  not  exceed  the  sum 
of  three  hundred  dollars/'  approved  February  18,  1874. 
[Stats.  1895,  32.] 

Section  1.  Section  one  of  said  act  is  hereby  amended 
80  as  to  read  as  follows: 

Section  1.  The  surviving  husband  or  wife  of  any  de- 
ceased person,  or  If  no  husband  or  wife  be  living,  then  the 
next  of  kin  of  such  decedent,  may,  without  procuring  let- 
ters of  administration,  collect  of  any  bank  any  sum  which 
said  deceased  may  have  left  on  deposit  in  such  bank  at  the 
time  of  his  or  her  death;  provided,  said  deposit  shall  not 
exceed  the  sum  of  five  hundred  dollars. 

Sec.  2.  Section  two  of  said  act  is  hereby  amended  so  as 
to  read  as  follows: 

Section  2.  Any  bank,  upon  receiving  an  affidavit  stat- 
ing that  said  depositor  is  dead,  and  that  affiant  is  the  sur- 
viving husband  or  wife,  as  the  case  may  be,  or  stating  that 
said  decedent  left  no  husband  or  wife,  and  that  affiant  is 
next  of  kin  of  said  decedent,  and  entitled  to  distribution, 
and  that  the  whole  amount  that  decedent  left  on  deposit, 
in  any  and  all  banks  of  deposit  in  this  state  does  not  ex- 
ceed the  sum  of  five  hundred  dollars,  may  pay  to  said 
affiant  any  deposit 'of  said  decedent,  if  the  same  does  not 
exceed  the  sum  of  five  hundred  dollars,  and  the  receipt  of 
such  affiant  shall  be  a  sufficient  acquittance  therefor. 

Sec.  8.  Any  person  who  shall  make  a  false  affidavit  in 
regard  to  the  matters  specified  in  this  act,  shall  be  deemed 
to  be  guilty  of  perjury. 

Sec.  4.  This  act  shall  take  effect  from  and  after  its 
passage. 

[Became  a  law,  under  constitutional  provision,  without 
governor's  approval,  March  8,  1895.  The  origiual  act 
was  the  same  except  that  the  amount  was  $300.] 
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An  act  supplementary  to  an  act  entitled  an  act  to  regiilati 
the  settlement  of  the  estates  of  deceased  penonii 
passed  May  first,  eighteen  hundred  and  fifty-one. 

Section  1.  When  it  shall  appear,  upon  the  settlement  of 
the  accounts  of  any  executor  or  administrator,  that  debts 
against  the  deceased  have  been  paid  without  the  affldailt 
and  allowance  prescribed  by  section  one  hundred  and 
thirty-one  of  the  act  to  which  this  act  is  supplementarr* 
and  it  shall  be  proven  by  competent  evidence  to  the  satis- 
faction  of  the  probate  courts  that  such  debts  were  Justly 
due,  were  paid  in  good  faith,  that  the  amount  paid  was  tbe 
true  amount  of  such  indebtedness  over  and  above  all  pay- 
ments of  set-ofts,  and  that  the  estate  is  solvent,  it  shall  be 
the  duty  of  the  said  court  to  allow  the  said  sums  so  paM 
in  the  settlement  of  said  accounts. 

Sec.  2.  This  act  shall  go  into  effect  from  and  after  its 
passage.     [Approved  March  30,  1872;  1871-2,  696.] 

This  act  was  superseded  by  section  1632  of  the  Code  d 
Civil  Procedure,  ante. 

An  act  authorizing  certain  corporations  to  act  as  executor 
and  in  other  capacities,  and  to  provide  for  and  regulate 
the  administration  of  trusts  by  such  corporations. 

[Approved  April  6,  1891;    Stats.  1891,  p.  490;   amended 

1897,  p.  424;  1903,  p.  244.] 

fl    1.  What  corporations  may  act  as  executor. 

§    2.  Deposits  made  with  corporation. 

9    3.  Public  administrator  may  make  deposits. 

I    4.  Court  may  order  deposit  and  reduce  bondi^ 

5    5.  Responsible  for  investments. 

§    6.  Interest. 

I    7.  Deposit  of  bonds  with  state  treasurer* 

9    8.  May  mortgage  real  estate. 

S    9.  Deposit,  Increase,  and  decrease  oL 

}  10.  Abstracts  of  title. 

§  11.  Certificate  of  authority. 

5  12.  Semi-annual  statement. 

§  13.  Verification  of  statement. 

§  14.  Duty  of  bank  commissioners. 

{  15.  No  section. 

§  16.  Administering  oaths  and  examining  witnesses* 

1 17.  Duty  when  corporation  violates  law. 

1 18.  False  statement  revokes  authority. 
S  19.  Retirement  from  business. 

Section  1.    Any  corporation  which  has  or  shall  hd  ^ 
corporated  under  the  general  incorporation  laws  of  tbii 
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state,  authorized  by  its  arttclee  of  incorporation  to  act  as 
executor,  administrator,  guardian,  assignee,  receiver,  de- 
positary, or  trustee,  and  having  a  paid-up  capital  of  not 
less  than  two  hundred  and  fifty  thousand  dollars,  of  which 
one  hundred  thousand  dollars  shall  have  been  actually  paid 
in,  in  cash,  may  be  appointed  to  act  in  such  capacity  in 
like  manner  as  individuals.  In  all  cases  in  which  it  is 
required  that  an  executor,  administrator,  guardian,  as- 
signee, receiver,  depositary,  or  trustee,  shall  qualify  by 
taking  and  subscribing  an  oath,  or  in  which  an  affidavit  is 
required,  it  shall  be  a  sufficient  qualification  by  such  cor- 
poration if  such  oath  shall  be  taken  and  subscribed  or  such 
affidavit  made  by  the  president  or  secretary  or  manager 
thereof,  and  such  officer  shall  be  liable  for  the  failure  of 
such  corporation  to  perform  any  of  the  duties  required 
by  law  to  be  performed  by  individuals  acting  in  like  capa- 
city and  subject  to  like  penalties;  and  such  corporation 
shall  be  liable  for  such  failure  to  the  full  amount  of  Its 
capital  stock;  provided,  any  such  appointment  as  guardian 
shall  apply  to  the  estate  only,  and  not  to  the  person.  Such 
corporations  shall  be  entitled  to  and  shall  be  allowed 
proper  compensation  for  all  the  services  i>erformed  by 
them  under  the  foregoing  provisions  of  this  act;  but  such 
compensation  shall  not  exceed  that  allowed  to  natural  per- 
sons for  like  services. 

Sec.  2.  Any  court,  having  appointed  and  having  juris- 
diction of  any  executor,  administrator,  guardian,  assignee, 
receiver,  depositary,  or  trustee,  upon  the  application  of 
such  officer  or  trustee,  or  upon  the  application  of  any 
person  having  an  interest  in  the  estate  administered  by 
such  officer  or  trustee,  after  notice  to  the  other  parties  in 
Interest,  as  the  court  may  direct,  and  after  a  hearing  upon 
such  application,  may  order  such  officer  or  trustee  to  de- 
posit any  moneys  then  in  his  hands,  or  which  may  come 
into  his  hands  thereafter,  and  until  the  further  order  of 
said  court,  with  any  such  corporation,  and  upon  deposit  of 
such  money  and  its  receipt  and  acceptance  by  such  cor- 
poration the  said  officer  or  trustee  shall  be  discharged 
from  further  care  or  responsibility  therefor.  Such  deposits 
shall  be  paid  out  only  upon  the  orders  of  said  court 

Sec.  3.  And  it  shall  be  lawful  for  any  public  adminis- 
trator to  deposit  with  any  such  corporation  doing  business 

Code  Civ.  Proc— 66. 
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in  the  county  or  city  and  county,  in  which  he  is  acting  ma 
Buch  administrator  any  and  ali  moneys  of  any  estate  upon 
which  he  is  administering,  not  required  for  the  current 
expenses  of  the  administration.  And  such  deposits  shall 
relieve  the  public  administrator  from  depositing  with  the 
county  treasurer  the  moneys  so  deposited  with  such  cor- 
poration. Moneys  deposited  by  a  public  administrator  may 
be  drawn  upon  the  order  of  such  administrator,  counter- 
signed by  a  Judge  of  a  superior  court,  when  required  for 
the  purpose  of  administration  or  otherwise. 

Sec.  4.  Whenever,  in  the  Judgment  of  any  court  having 
Jurisdiction  of  any  estate  in  process  of  administration  by 
any  executor,  administrator,  guardian,  assignee,  receiver, 
depositary,  or  trustee,  the  bond  required  by  law  of  such 
officer  shall  seem  burdensome  or  excessive,  upon  applica- 
tion of  such  officer  or  trustee,  and  after  such  notice  to 
the  parties  in  interest,  as  the  court  shall  direct,  and  after 
a  hearing  on  such  application,  the  said  court  may  order 
the  said  officer  or  trustee  to  deposit  with  any  such  cor- 
poration, for  safe  keeping,  such  portion  or  all  of  the  per- 
sonal assets  of  said  estate  as  it  shall  deem  proper;  and 
thereupon  said  court  shall,  by  an  order  of  record,  reduce 
the  bond  to  be  given  or  theretofore  given  by  such  officer 
or  trustees,  so  as  to  cover  only  the  estate  remaining  in 
the  hands  of  said  officer  or  trustee;  and  the  property  as 
deposited  shall  thereupon  be  held  by  said  corporation, 
under  the  orders  and  directions  of  said  court  Any  court 
having  Jurisdiction  of  an  estate  being  administered  by  a 
public  administrator  may  direct  such  public  administrator 
to  deposit  all  or  any  part  of  the  moneys  of  the  estate  not 
required  for  the  current  expenses  of  the  administration, 
with  any  such  corporation  doing  business  in  the  county  or 
city  and  county  where  such  public  administrator  is  acting. 

Sec.  6.  Such  corporations  shall  not  be  required  to  give 
any  bond  or  security  in  case  of  any  appointment  herein- 
before provided  for,  except  as  hereinafter  provided,  but 
shall  be  responsible  for  all  investments  which  shall  bm 
made  by  it  of  the  funds  which  may  be  intrusted  to  it  for 
investment  by  such  court,  and  shall  be  further  liable  as 
natural  persons  in  like  positions  now  are,  and  as  herein- 
after provided.  The  amount  of  money  which  any  such 
corporation  shall  have  on  deposit  at  any  time  shall  not 
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exceed  ten  times  the  amount  of  Its  paid-up  capital  and 
surplus,  and  its  outstanding  loans  shall  not  at  any  time 
exceed  said  amount. 

Sec.  6.  Such  corporations  shall  pay  interest  upon  all 
moneys  held  hy  them  by  virtue  of  this  act,  at  such  rate  as 
may  be  agreed  upon  at  the  time  of  its  acceptance  of  any 
such  appointment,  or  as  shall  be  provided  by  the  order  of 
the  court. 

Sec.  7.  Each  corporation,  before  accepting  any  such 
appointment  or  deposit,  shall  deposit  with  the  treasurer 
of  state,  for  the  benefit  of  the  creditors  of  said  corpora- 
tion, the  sum  of  one  hundred  thousand  dollars  ($100,000.00), 
in  bonds  of  the  United  States,  or  municipal  bonds  of  this 
state,  or  of  any  county,  or  city,  or  school  district  thereof, 
or  in  mortgages  on  improved  and  productive  real  estate  in 
this  state,  being  first  liens  thereon,  and  the  real  estate 
being  worth  at  least  twice  the  amount  loaned  thereon. 
The  bonds  and  securities  so  deposited  may  be  exchanged 
from  time  to  time  for  other  securities,  receivable  as  afore- 
said. Said  bonds  of  the  United  States,  or  municipal  bonds 
of  this  state,  or  of  any  county,  city,  or  school  district 
thereof,  to  be  registered  In  the  name  of  said  treasurer, 
ofiiclally,  and  all  said  securities, to  be  subject  to  sale  and 
transfer,  and  to  the  disposal  of  the  proceeds  by  said  treas- 
urer, only  on  the  order  of  a  court  of  competent  jurisdiction, 
and  as  hereinafter  provided.  [Amendment,  approved  April 
1,  1897:  Stats.  1897,  p.  424.] 

Sec.  8.  Any  such  corporation,  having  a  paid-up  capital 
in  excess  of  two  hundred  and  fifty  thousand  dollars,  may 
be  permitted  by  the  board  of  bank  commissioners  to  mort- 
gage any  Improved  and  productive  real  estate  owned  by 
it,  in  excess  of  said  amount,  to  the  treasurer  of  state,  for 
such  sum  as  the  said  board  may  determine;  and  such  mort- 
gage may  be  deposited  with  said  treasurer,  and,  when  so 
deposited,  it  shall  be  included  in  the  amount  of  securities, 
hereinabove  required  to  be  deposited  with  said  treasurer 
for  the  benefit  of  the  creditors  of  said  corporation. 

Sec.  9.  So  long  as  the  corporation  so  depositing  shall 
continue  solvent,  such  corporation  shall  be  permitted  to 
receive  from  said  treasurer  the  interest  or  dividends  on 
said  deposit;  provided,  however,  that  when  it  shall  appear 
to  the  board  of  bank  commissioners,  from  the  semi-annual 
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report  of  anj  such  oorpormtioii.  tliat  the  Tslne  of  the  per> 
■onal  property  and  cash  held  mud  possessed  b j  such  cor- 
poratlon.  hf  Tirtae  of  the  proTisioiis  of  this  act  and  anj 
amendment  thereof;,  exceeds  ten  times  the  amount  of  the 
deposit  aforesaid*  said  board  shall  require  said  ooiporatlon 
to  forthwith  increase  its  said  deposit  to  the  sum  of  flre 
hundred  thousand  dollars  in  such  secnrities.  And  when- 
ever it  shall  appear  to  said  board  thi^  the  amount  of  per- 
sonal propertj  and  cash  so  held  bj  anj  such  corporadon 
has  been  reduced  below  ten  times  the  yalue  at  its  original 
deposit  above  provided  for,  and  said  corporation  is  not  In 
any  default  in  its  duties  and  obligations  hereunder,  they 
shall  allow  such  corporation  to  reduce  its  said  deposit  to 
the  sum  of  two  hundred  thousand  dollars*  by  the  with- 
drawal of  such  additional  deposit,  until  such  time  as  an 
Increase  in  its  holdings  shall  again  require  an  additional 
deposit,  as  hereinbefore  provided. 

Sec.  10.  When  any  part  of  such  deposit  is  made  in 
bonds  and  mortgages,  it  shall  be  accompanied  by  full  ab- 
stracts of  titles  and  searches,  and  shall  be  examined  and 
approved  by  or  under  the  direction  of  the  said  board.  The 
fees  for  an  examination  of  title  by  counsel,  to  be  paid  by 
the  corporation  making  the  deposit,  shall  not  exceed 
twenty  dollars  for  each  foortgage,  and  the  fee  for  each 
appraiser,  not  exceeding  two,  besides  expenses,  shall  be 
five  dollars  for  each  mortgage. 

Sec.  11.  It  shall  not  be  lawful  for  any  such  corporation 
to  accept  any  trust  or  deposit,  as  hereinbefore  provided, 
after  the  passage  of  this  act  without  first  procuring  from 
the  board  of  bank  commissioners  a  certificate  of  authority, 
stating  that  such  corporation  has  complied  with  the  re- 
quirements of  this  act  in  respect  to  such  deposit 

Sec.  12.  Such  corporation  shall  file  with  the  said  board 
of  bank  commissioners,  during  the  months  of  January  and 
July  of  each  year,  a  statement,  under  oath,  of  the  condition 
of  such  cori)oration  at  the  close  of  business  on  the  thirty- 
first  day  of  December  and  the  thirtieth  day  of  June,  re- 
spectively, next  preceding,  showing  its  financial  condition. 
Also,  a  list  and  brief  description  of  the  trusts  held  by  such 
corporation,  the  source  of  the  appointment  thereto,  and  the 
amount  of  real  and  personal  estate  held  by  such  corpora- 
tion by  virtue  thereof,  except  that  mere  mortgage  trusta. 
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wherein  no  action  has  heen  taken  by  such  corporation, 
shall  not  be  Included  In  such  statement.  The  said  state- 
ment shall  also  be  in  such  form,  and  contain  such  reports, 
returns,  and  information,  as  to  the  affairs,  business,  condi- 
tion, and  resources  of  the  corporation,  as  the  said  board 
may  from  time  to  time  prescribe  and  require. 

Sec.  18.  Such  statement  shall  be  verified  by  the  affi- 
davit of  one  of  the  managing  officers  and  two  of  the  direct- 
ors or  trustees  of  such  cori)oration,  who  shall  also  state 
in  such  affidavit  that  they  have  examined  the  assets  and 
books  of  such  corporation  for  the  purpose  of  making  such 
statement  Any  false  swearing  in  regard  to  such  state- 
ment shall  be  deemed  perjury,  and  shall  be  subject  to  the 
punishment  prescribed  by  law  for  such  offense. 

Sec.  14.  The  eaid  board  of  bank  commissioners  are 
hereby  authorized  and  empowered  to  address  any  inquiries 
to  any  such  corporation,  or  the  officers  thereof,  in  relation 
to  its  doings  and  conditions,  or  any  other  matter  connected 
with  its  affairs;  and  it  shall  be  the  duty  of  any  such  cor- 
poration or  person  so  addressed  to  promptly  reply,  in 
writing,  to  such  inquiries;  and  they  may  also  require  re^ 
ports  from  any  such  corporation  at  any  time  they  may 
deem  desirable.  It  shall  be  the  duty  of  one  or  more  of 
the  bank  commissioners,  as  designated  by  the  commission- 
ers, annually,  or  as  often  as  in  their  Judgment  they  may 
deem  It  necessary,  without  previous  notice,  to  visit  and  to 
make  personal  examination  of  the  solvency  of  any  such 
corporation,  its  ability  to  fulfill  all  its  obligations,  and 
report  its  condition  to  the  attorney-general  as  soon  as  may 
be  after  such  examination. 

Sec.  16.  Such  commissioners  shall  have  power  to  ad- 
minister an  oath  to  any  person  whose  testimony  may  be 
required  on  any  such  examination,  and  to  compel  the 
appearance  and  attendance  of  any  such  person,  for  the 
purpose  of  examination,  by  summons,  subpoena,  or  attach* 
ment,  in  the  manner  now  authorised  in  respect  to  the 
attendance  of  persons  as  witnesses  in  courts  of  reicord  in 
this  state;  and  all  books  and  papers  which  may  be  deemed 
necessary  to  examine  by  the  commissioners  shall  be  pro- 
duced, and  their  production  may  be  compelled  in  like 
manner. 

Sec.  17.    Whenever  it  shall  appear  to  the  board  of  bank 
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commisslo&erf,  from  any  such  examinaUon  or  report,  tltat 
any  Bnc)x  corporation  has  committed  any  violation  of  law, 
or  is  conducting  its  business  in  an  unsale  or  unauthorized 
manner,  they  shall,  by  an  order  under  their  hands,  direct 
the  discontinuance  of  such  illegal  and  unsafe  or  unauthor- 
ized practice,  and  strict  conformity  with  the  requirements 
of  the  law,  and  with  safety  and  security  in  its  transactions; 
and  whenever  any  such  corporation  shall  refuse  or  neglect 
to  make  any  such  report  as  hereinbefore  required  or  to 
comply  with  any  such  order  as  aforesaid,  or  whenever  it 
shall  appear  to  the  said  board  that  it  is  unsafe  or  inexpe- 
dient for  any  such  corporation  to  continue  to  transact 
business,  they  shall  comniunicate  the  facts  to  the  attorney- 
general,  who  shall  thereupon  institute  such  proceedings 
against  the  corporation  as  the  nature  of  the  case  may  re- 
quire. 

Sec.  18.  If  the  board  of  bank  commissioners  sliall  at 
any  time  have  satisfactory  evidence  that  any  semi-annual 
statement  or  other  report  required  or  authorized  by  this 
act,  made  or  to  be  made  by  any  officer  or  officers  of  such 
corporation,  is  false,  it  shall  be  the  duty  of  the  said  board 
to  immediately  revoke  the  certiflcate  of  authority  granted 
on  behalf  of  such  corporation  and  mail  a  copy  of  such 
revocation  to  said  corporation  and  to  the  clerk  of  every 
court  of  record  in  this  state.  Such  revocation  shall  not  be 
set  aside  until  satisfactory  evidence  shall  be  given  to  said 
board  of  bank  commissioners  that  such  corporation  is  in 
substance  and  In  fact  in  the  condition  set  forth  in  such 
statement  or  report,  and  that  all  the  requirements  of  this 
act  have  been  complied  with.  Such  revocation  shall  be 
sufficient  cause  for  the  removal  of  such  corporation  from 
any  appointment  held  by  it  under  the  provisions  of  this 
act 

Sec.  19.  Any  corporation  which  desires  to  retire  from 
business  under  this  act  sliall  furnish  to  the  board  of  bank 
commissioners  satisfactory  evidence  of  its  release  and 
discharge  from  all  the  obligations  and  trusts  hereinbefore 
provided  for;  whereupon  they  shall  revoke  their  certificate 
to  such  corporation,  and  thereupon  the  treasurer  of  state 
shall  return  to  said  corporation  all  its  securities. 

Sec.  20.  All  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 
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Sec.  21.  This  act  shaU  take  effect  and  be  in  force  from 
and  after  its  passage. 

Sec.  22.  Any  corporation  exercising  the  powers  and 
performing  the  duties  provided  for  in  said  act,  shall  keep 
inviolate  all  communications  confidentially  made  to  it 
touching  the  existence,  condition,  management,  and  ad- 
ministration of  any  trusts  confided  to  it;  and  no  creditor 
or  stockholder  of  any  such  corporation  snail  be  entitled 
to  disclosure  of  any  such  communication;  provided,  how- 
ever, that  the  president,  manager  and  secretary  of  such 
corporatlop  shall  be  entitled  to  knowledge  of  such  com- 
munication; and  provided  further,  that  in  any  suit  or 
proceeding  touching  the  existence,  condition,  management 
or  administration  of  such  trust,  the  court  wherein  the 
same  is  pending  may  require  disclosure  of  any  such  com- 
munication. [New  section  approved  March  20,  1903;  Stats. 
1903,  244.    In  effect  on  passage.] 


INTERPRETERS. 

An  act  to  authorize  the  appointment  of  an  interpreter  of 
the  Italian  language  and  dialects,  in  criminal  proceed- 
ings, in  cities,  and  cities  and  counties,  of  one  hundred 
thousand  inhabitants. 

[Approved  March  12,  1885;  Stats.  1885,  p.  112.    Amended 

1896,  37.] 

This  act  provided  for  the  manner  of  appointment  of  in- 
terpreters of  the  Italian  language  in  cities  and  cities  and 
counties  of  the  above  class  and  prescribed  their  qualifica- 
tions. It  provided  that  they  should  receive  a  salary  of 
fifteen  hundred  dollars  per  annum,  payable  out  of  the 
general  fund.  It  did  not  repeal  any  act  in  force  for  the 
appointment  of  interpreters,  except  in  so  far  as  it  related 
to  Italian  interpreters.  It  was  superseded  as  to  San 
Franci^o  by  chapter  I  of  article  V  of  the  charter. 
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JUSTICES'  CLBRE. 

An  act  relating  to  the  justices'  courts  in  cities  and  counties 
of  more  than  two  hundred  thousand  iK>pulation,  and 
providing  for  the  appointment  of  a  justices'  clerk  and 
his  assistants,  prescribing  their  duties  and  fixing  their 
compensation. 

[Approved  March  25,  1903;  Stats.  1908,  ch.  860.  In  effect 
immediately.] 

The  people  of  the  state  of  California,  represented  In  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  The  supervisors  in  every  city  and  county  of 
more  than  two  hundred  thousand  population  shall  appoint 
a  justices'  clerk  upon  the  written  nomination  and  recom- 
mendation of  the  justices  of  the  peace  of  said  dty  and 
county  or  a  majority  of  them,  who  shall  hold  office  for  four 
years  and  until  his  successor  is  in  like  manner  appointed 
and  qualified. 

Sec.  2.  Said  justices'  clerk  shall  take  the  constitutional 
oath  of  office,  and  give  bond  in  the  sum  of  ten  thousand 
dollars  for  the  faithful  discharge  of  the  duties  of  his  office, 
and  in  the  same  manner  as  is  or  may  be  required  of  other 
officers  of  such  city  and  county.  A  new  or  additional  bond 
may  be  require^  by  the  supervisors  of  such  city  and  county, 
whenever  they  may  deem  it  necessary. 

Sec.  3.  The  justices'  clerk  shall  have  authority  to  ap- 
point one  cashier,  one  chief  deputy  clerk,  two  deputy 
clerks  and  one  messenger,  for  whose  acts  he  shall  be  re- 
sponsible on  his  official  bond.  The  said  appointees  to  hold 
office  during  the  pleasure  of  said  justices'  clerk. 

Sec.  4.  Said  chief  deputy  clerk  and  said  deputy  clerks 
shall  have  authority  to  administer  oaths,  and  take  and 
certify  affidavits  in  any  action,  suit  or  proceeding  in  the 
justices'  courts  in  such  city  and  county  and  generally  to 
perform  all  acts  which  the  justices'  clerk  himself  might 
perform. 

Sec.  5.  Said  justices'  clerk  and  his  appointees  shall 
receive  for  their  official  services  the  fbllowing  salaries  and 
no  other  or  further  compensation,  payable  out  of  the 
treasury  of  such  city  and  county,  after  being  allowed  and 
audited  as  other  similar  demands  are  required  by  law  to 
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be  allowed  and  audited:  The  said  justices'  clerk  the  sum 
of  three  thousand  dollars  per  annum;  the  cashier  and  the 
chief  deputy  clerk  each  the  sum  of  eighteen  hundred  dol- 
lars per  aniium;  the  deputy  clerks  fifteen  hundred  dollars 
per  anniun  each;  and  the  messenger  twelve  hundred  dol- 
lars per  annum. 

Sec.  6.  The  said  Justices,  justices'  clerk  and  his  said 
appointees  shall  be  in  attendance  at  their  respective  offices 
for  the  dispatch  of  official  business,  daily,  except  Sundays 
and  holidays,  from  the  hour  of  nine  o'clock  ▲.  m.  until 
five  o'clock  p.  M. 

Sec.  7.  In  all  actions,  suits,  and  proceedings  commenced 
in  the  justices'  court  in  such  city  and  county,  or  before  any 
of  the  justices  of  the  peace  thereof,  the  original  process 
shall  be  returnable,  and  the  parties  summoned  required  to 
appear  before  one  of  the  justices  of  the  peace,  to  be  desig- 
nated by  the  justices'  clerk,  upon  issuing  such  process. 

Sec.  8.  All  legal  process  of  every  kind  in  actions,  suits 
or  proceedings  in  said  justices'  court  shall  be  issued  by 
the  said  justices'  clerk. 

Sec.  9.  All  other  acts  so  far  as  they  conflict  with  this 
act  are  hereby  repealed. 

Sec.  10.    This  act  shall  take  effect  immediately. 


JUSTICES  OP  THB  PEACE. 

An  act  fixing  jurisdiction  and  providing  compensation  for 
justices  of  the  peace  in  cities  and  towns. 

9  1.     Powers  of  justice  of  the  peace. 
i  2.     Compensation. 

Powers  of  justices  of  the  peace. 

Section  1.  Justices  of  the  peace  In  any  township  com- 
posed in  whole  or  in  part  of  an  incorporated  city  or  town, 
and  justices  of  the  peace  in  any  city  or  town,  in  addition 
to  the  jurisdiction  and  powers  now  conferred  upon  them, 
are  authorized  and  empowered  to  exercise  all  powers, 
duties,  and  jurisdiction,  civil  and  criminal,  of  police  judges, 
judges  of  police  courts,  recorders'  courts,  or  mayors'  courts 
within  such  cities. 
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Compensation. 

Sec.  2.  The  compensation  of  the  Jastlce  of  the  peace  of 
any  city  or  town,  who  is  paid  by  salary,  shall  be  by  war- 
rants for  equal  monthly  paymentis,  drawn  each  month  upon 
the  salary  fund  of  such  city  or  town  if  there  be  one;  or  if 
no  salary  fund  be  provided,  then  upon  the  general  fund  of 
Buch  city  or  town,  such  warrants  to  be  audited  and  paid  as 
are  salaries  of  other  city  officials. 

Sec.  3.  This  act  shall  take  effect  immediately.  [Ap- 
proved March  9,  1883;  1883,  63.] 

Superseded  by  Code  of  Civil  Procedure,  section  103,  ante, 
as  amended  in  1901  and  1903. 

An  act  concerning  the  Justices'  courts  of  the  city  and 
county  of  San  Francisco,  and  the  service  of  summons 
issued  therefrom. 

Summons. 

Section  1.  The  summons  Issued  from  the  Justices' 
courts  may  be  served  and  returned  as  provided  in  title  five, 
part  two,  of  the  Code  of  Civil  Procedure. 

Sec.  2.    This  act  shall  take  effect  from  and  after  its 
passage.     [Approved  April  3,  1876;  1875-6,  855.] 
Superseded  by  Code  of  Civil  Procedure,  section  849. 

An  act  to  create  a  court  in  and  for  the  town  of  Berkeley, 
state  of  California.  [Approved  March  27,  1895;  Stats. 
1895,  p.  205.  Declared  unconstitutional  by  Miner  ▼. 
Justices'  Court,  121  Cal.  264.] 


LIBEL. 
An  act  concerning  actions  for  libel  and  slander. 

9  1.  UndertaklDg. 

8  2.  Sureties. 

S  3.  Exception  to  sureties. 

S  4.  Justification. 

S  5.  Approval — new  mortgas^. 

S  6.  Failure  to  file  bond. 

I  7.  Costs. 

Section  1.  In  an  action  for  libel  or  slaiider  the  clerk 
shall,  before  issuing  the  summons  therein,  require  a  writ- 
ten undertaking  on  the  part  of  the  plaintiff  in  the  sum  of 
five  hundred  (500)  dollars,  with  at  least  two  Competent  and 
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sufficient  sureties,  specifying  their  occupations  and  resi- 
dences, to  the  effect  that  if  the  action  be  dismissed  or  the 
defendant  recover  Judgment,  that  they  will  pay  such  costs 
and  charges  as  may  he  awarded  against  the  plaintiff  by 
judgment,  or  in  the  progress  of  the  action,  or  on  an  appeal, 
not  exceeding  the  sum  specified  in  the  undertaking.  An 
action  brought  without  filing  the  undertaking  required 
shall  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertakii^g  men- 
tioned in  the  first  section  shall  annex  to  the  same  an  affi- 
davit that  he  is  a  resident  and  householder  or  freeholder 
within  the  county,  and  is  worth  double  the  amount  speci- 
fied in  the  undertaking,  over  and  above  all  his  Just  debts 
and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion. 

Sec.  8.  Within  ten  days  after  the  service  of  the  sum- 
mons the  defendants,  or  either  of  them,  may  give  to  the 
plaintiff  or  his  attorney  notice  that  they  or  he  except  to 
the  sureties  and  require  their  Justification  before  a  judge 
of  the  court  at  a  specified  time  and  place,  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter,  ex- 
cept by  consent  of  parties.  The  qualifications  of  the  sure- 
ties shall  be  as  required  in  their  affidavits.  [Amendment 
approved  April  16,  1S80;  Stats.  1S80,  p.  81.] 

Sec.  4.  For  the  purpose  of  Justification,  each  of  the 
sureties  shall  attend  before  the  Judge  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath  touching  his  sufficiency  in  such  manner  as  the  Judge 
in  his  discretion  shall  think  proper.  The  examination  shall 
be  reduced  to  writing  if  either  party  desires  it. 

Sec.  5.  If  the  judge  find  the  undertaking  sufficient,  he 
shall  annex  the  examination  to  the  undertaking,  and  in- 
dorse his  approval  thereon.  If  the  sureties  fall  to  appear, 
or  the  judge  finds  the  sureties  or  either  of  them  insuffi- 
cient, he  shall  order  a  new  undertaking  to  be  given.  The 
Judge  may  also  at  any  time  order  a  new  or  additional 
undertaking  upon  proof  that  the  sureties  have  become 
insufficient.  In  case  a  new  or  additional  undertaking  is 
ordered,  all  proceedings  In  the  case  shall  be  stayed  until 
such  undertaking  is  executed  and  filed,  with  the  approval 
of  the  judge. 
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Sec.  6.  If  the  nndertaklng  as  required  be  not  filed  io 
Ave  days  after  the  order  therefor,  the  Judge  or  court  shall 
order  the  action  to  be  dlsmlsaed. 

Sec.  7.  In  case  plaintiff  recovers  judgment,  he  ahall  be 
allowed  as  costs  one  hundred  (100)  dollars,  to  cover  coun- 
sel fees.  In  addition  to  the  other  costs.  In  case  tne  action 
is  dismissed,  or  the  defendant  recover  judgment,  he  ahall 
be  allowed  One  hundred  (100)  dollars,  to  cover  counsel 
fees,  in  addition  to  the  other  costs,  and  judgment  therefor 
shall  be  entered  accordingly.  [Approved  March  23,  1872; 
Stats.  1871-2,  p.  633;  amended  1880,  p.  81.] 


MORTGAGES. 

An  act  to  abolish  attorney's  fees  and  other  charges  in 

foreclosure  suits. 

Attorney's  fee  on  foreclosure  to  be  fixed  by  court. 

Section  1.  In  all  cases  of  foreclosure  of  mortgage  the 
attorney's  fee  shall  be  fixed  by  the  court  In  which  the 
proceedings  of  foreclosure  are  had,  any  stipulation  in  said 
mortgage  to  the  contrary  notwithstanding. 

Sec.  2.  All  acts  and  parts  of  acts,  so  far  as  they  con- 
flict with  the  provisions  of  this  act,  are  hereby  repealed, 
and  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.    [Approved  March  27,  1874;  1873-4,  707.] 


PROCESS. 

An  act  concerning  the  execution  of  final  process  in  oer^ 

tain  cases. 

Service  of  final  process  In  new  counties. 

Section  1.  In  all  cases  where  new  counties  have  bees 
or  may  hereafter  be  erected,  and  executions,  orders  of 
sale  upon  foreclosures  of  mortgages,  or  other  process 
affecting  specific  real  estate,  have  been  or  may  hereafter 
be  adjudged  by  the  final  judgment  or  decree  of  a  court  of 
competent  jurisdiction,  to  be  executed  by  the  sheriff  of  the 
county  in  which  such  real  estate  was  originally  situated, 
such  process  may  be  executed  by  the  sheriff  of  the  new 
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county  in  which  such  real  estate  is  found  to  be  situated, 
with  the  li^e  effect  as  if  he  were  the  sheriff  of  the  county 
designated  in  the  judgment,  decree,  or  order  of  sale,  to 
execute  the  same. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.  [Approved  March  16,  1874;  1873-4, 
365.] 

An  act  to  declare  valid  writs,  process,  and  certificates 
issued  by  the  superior  courts  of  this  state,  or  the  clerks 
thereof,  before  such  courts  shall  have  been  legally 
provided  with  seals. 

Writs,  process,  etc.,  declared  valid. 

Section  1.  No  writ,  process,  or  certificate  issued  by  any 
superior  court,  or  the  clerk  thereof,  before  such  court  shall 
have  been  legally  provided  with  a  seal,  shall  be  invalid,  if 
in  other  respects  valid,  by  reason  of  the  absence  of  a 
lawful  seal;  but  every  such  writ,  process,  or  certificate, 
whether  under  the  seal  of  one  of  the  courts  aboUshed  on 
the  first  day  of  January,  eighteen  hundred  and  eighty  or 
under  the  private  seal  of  the  clerk,  or  under  any  other 
seal,  or  issued  without  a  seal,  shall  have  the  same  validity 
as  if  it  had  been  authenticated  by  a  legally  adopted  seal 
of  the  court  out  of  which  or  by  whose  clerk  it  was  issued. 

Sec.  2.  This  act  shall  take  effect  immediately.  [Ap- 
proved March  31, 1880;  1880, 19  (Ban.  ed.,  62).] 


PUBLIC  ADMINISTRATOR. 

The  act  of  March  80,  1872,  Stats.  1871-2,  provided  that 
if  a  public  administrator  of  any  county  failed  to  qualify 
or  to  perform  his  duties,  the  coroner  should  be  ez  officio 
public  administrator,  and  in  case  of  failure  to  qualify  or 
of  neglect  on  his  part,  the  supervisors  should  appoint  a 
suitable  person  to  act    See,  ante,  sec.  1726,  note. 


Cod«  Civ.  Proc— 66. 
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RECORDS. 

An  act  to  transfer  the  records,  papers,  and  business  of 
the  courts  existing  on  the  thirty-first  day  of  December, 
eighteen  hundred  and  seventy-nine,  in  this  state,  to  the 
courts  now  existing  therein. 

S  1.     Supreme  court,  successor  of  court  of  same  name. 

5  2.     Superior  courts,  successor  of  what  courts. 

i  3.     Police  court  of  San  Francisco,  transfer  of  cases  to. 

Supreme  court,  successor  of  court  of  same  name. 

Section  1.  The  supreme  court  shall,  for  all  purposes^ 
be  considered  the  successor  of  the  court  of  the  same  name 
which  was  abolished  on  the  first  day  of  January,  eighteen 
hundred  and  eighty,  and  to  have  succeeded  to  all  ita  un- 
finished business.  It  shall  have  jurisdiction  of,  and  ahaU 
hear  and  determine,  or  otherwise  dlapoae  of,  all  causes, 
proceedings,  appeals,  motions,  and  matters  pending  on 
said  day  in  the  court  superseded  by  it;  and  also,  oi  all 
appeals  taken  to  such  court  before  or  after  such  day,  from 
judgmehts  or  orders  of  any  of  the  inferior  courts  abolished 
by  the  constitution.  From  and  after  the  first  day  of  Janu- 
ary, eighteen  hundred  and  eighty,  the  supreme  court  shall 
have  the  custody  of  all  records,  books,  and  j^apers  of  the 
former  supreme  court,  and  the  same  jurisdiction  over  its 
judgments,  orders,  and  proceedings  as  if  they  had  in  the 
first  instance  been  rendered,  made,  or  commenced  in  the 
present  court.  All  laws  relating  to  the  former  court  shall, 
as  far  as  applicable,  be  considered  as  applying  to  the  pres- 
ent court.  All  rules  of  the  former  court  which  were  in 
force  on  the  first  day  of  January,  eighteen  hundred  and 
eighty,  and  not  inconsistent  with  the  constltutioii,  shall 
continue  in  force  as  rules  of  the  present  court  untU  altered. 
abolished,  or  superseded  by  the  order  of  the  court. 

Superior  courts,  successor  of  what  courts. 

Sec.  2.  The  superior  court  of  each  county  in  this  state 
shall,  for  all  purposes,  be  considered  the  successor  of  thie 
district,  county,  and  probate  courts  thereof,  and,  in  the 
city  and  county  of  San  Francisco,  of  the  municipal  criminal 
court  and  municipal  court  of  appeals,  and  shall  be  deemed 
to  have  succeeded  to  all  the  unfini^ed  buidness  (tf  said 
courts.     The   superior  courts   shall  hear,   determine,  or 
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Otherwise  dispose  of,  all  causes  and  proceedings  whicb 
were  pending  on  the  first  day  of  January,  eighteen  hun- 
dred and  eighty,  in  the  said  courts  superseded  by  them, 
and  every  motion  or  proceeding  then  pending  or  thereafter 
made  or  taken  in  such  causes  and  proceedings,  and  of 
which  said  courts  would  have  had  jurisdiction  had  they  not 
been  abolished;  and  also,  all  appeals  taken  or  perfected* 
before  or  after  said  day,  from  all  orders  or  judgments  of 
justices'  and  police  courts  which  by  law  are  declared  to  be 
appealable.  From  and  after  the  first  day  of  January* 
eighteen  hundred  and  eighty,  the  superior  courts  shall 
have  the  custody  of  all  the  records,  books,  and  i>apers  of 
the  said  courts  superseded  by  them,  and  shall  have  juris- 
diction thereof,  and  of  the  judgments,  orders  and  process 
of  said  courts;  and  shall  enforce  the  same  and  issue  pro- 
cess thereon  in  like  manner,  and  with  the  same  effect,  as 
if  they  had  in  the  first  instance  been  filed,  commenced, 
rendered,  made,  or  issued  in  or  by  the  superior  court.  The 
superior  court  of  the  city  and  county  of  San  Francisco 
shall  have  jurisdiction  of,  and  shall  try  and  dispose  of, 
all  indictments  for  misdemeanor  pending  in  the  city  crim- 
inal court  of  said  city  and  county  on  the  first  day  of  Janu* 
ary,  eighteen  hundred  and  eighty;  and  such  indictments 
and  all  papers  and  records  relating  thereto,  shall  be  trans- 
ferred to  the  said  superior  court  and  become  records  there- 
of. Any  application,  motion,  or  proceeding,  set  by  the  dis- 
trict, county,  or  probate  court  of  any  county,  or  by  the 
Judge  thereof,  to  be  heard  by  such  court  or  judge  after  the 
first  day  of  January,  eighteen  hundred  and  eighty,  may  be 
heard  in  the  superior  court  of  such  county,  upon  the  same 
notice  that  was  required  to  authorize  the  hearing  thereof 
in  such  district,  county,  or  probate  court,  or  by  the  judge 
thereof.  Any  process  issued  out  of  any  district,  county,  or 
probate  court  of  this  state  before  the  first  day  of  January, 
eighteen  hundred  and  eighty,  may  be  served,  or  the  service 
thereof  completed,  after  said  day,  in  the  same  manner  and 
with  like  effect,  as  if  such  courts  had  not  been  abolished; 
provided,  that  such  process  sliall  be  returned  to  the  supe- 
rior court  of  the  county  in  which  it  was  issued,  and  any 
appearance  or  answer  required  by  such  process  shall  be 
made  or  filed  in  such  court 
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Police  court  of  San  Francisco,  transfer  of  cases  to. 

Sec.  8.  All  prosecutions  which  were  transferred  or  cep> 
tilled  for  trial  to  the  city  criminal  court  of  the  city  and 
county  of  San  Francisco,  by  the  police  court  thereof,  and 
were  pending  or  undetermined  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  shall  be  tried  and  disposed 
of  in  the  said  police  court;  and  all  the  papers,  pleadings, 
and  records  relating  to  such  prosecutions  shall  be  trans- 
ferred to,  and  deposited  with,  said  police  court,  and  be- 
come records  and  papers  thereof. 

Sec.  4.  This  act  shall  take  effect  immediately.  [Ajh 
proved  February  4,  1880;  1880,  2  (Ban.  ed.  2).] 


STATE. 


An  act  to  authorize  suits  against  the  state,  and  regulat- 
ing the  procedure  therein.* 

9  1.  Right  of  action. 

I  2.  Limitation  of  actions. 

S  3.  Undertaking. 

I  4.  Benrlce  of  summonai 

i  6.  Judgment. 

I  6.  Duty  of  governor. 

i  7.  Duty  of  controller. 

Section  1.  All  persons  who  have,  or  shall  hereafter 
have,  claims  on  contract  or  for  negligence  against  the 
state  not  allowed  by  the  state  board  of  examiners,  are 
hereby  authorized,  on  the  terms  and  conditions  herein 
contained,  to  bring  suit  thereon  against  the  state  in  any 
of  the  courts  of  this  state  of  competent  jurisdiction,  and 
prosecute  the  same  to  final  judgment  The  rules  of  prac- 
tice In  civil  cases  shall  apply  to  such  suits,  except  as  herein 
otherwise  provided. 

Sec.  2.  No  such  suit  shall  be  maintained  on  any  claim 
now  existing,  unless  the  same  be  brought  within  two  years 
after  this  act  takes  effect;  nor  shall  any  such  suit  be 
maintained  on  any  cause  of  action  hereafter  arising,  on- 
less  the  same  shall  be  commenced  within  two  years  after 
such  cause  of  action  shall  have  accrued:  provided,  that  the 
period  of  limitation  provided  for  in  section  two  of  this 
act  shall  not  apply  to  or  affect  the  rights,  interest,  or 

^  See  Mollnenz  t.  State,  109  Cal.  378. 
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elaimB  of  any  minor  or  insane  person,  or  a  i>er8on  impris- 
oned on  a  criminal  cluurge,  or  in  execution  under  a  sen- 
tence of  a  criminal  court  for  a  period  of  not  less  than  for 
life,  or  a  married  woman  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action,  or  an  incom- 
petent person,  but  such  action  may  be  commenced  within 
the  period  above  provided  tor  after  such  disability  shall 
cease. 

Sec.  8.  At  the  time  of  filing  the  complaint  in  any  such 
suit,  the  plaintiff  shall  file  therewith  an  undertaking,  in 
such  sum,  not  less  than  five  hundred  dollars,  as  a  judge 
of  the  court  shall  fix,  with  two  sufiicient  sureties,  to  be 
approved  by  a  Judge  of  the  court,  and  conditioned  that, 
in  case  the  plaintiff  fails  to  recover  Judgment,  he  will  pay 
all  costs  incurred  by  the  state  in  such  suit,  including  a 
reasonable  counsel  fee,  to  be  fixed  by  the  court. 

Sec.  4.  Service  of  summons  in  such  suits  shall  be  made 
on  the  governor  and  attorney-general.  It  shall  be  the  duty 
of  the  attorney-general  to  defend  all  such  suits;  and  upon 
his  written  demand,  made  at  or  before  the  time  of  answer- 
ing, the  place  of  trial  of  any  such  suit  must  be  changed 
to  the  county  of  Sacramento. 

Sec.  6.  In  case  Judgment  be  rendered  for  the  plaintiff 
in  any  such  suit,  it  shall  be  for  the  amount  actually  due 
from  the  state  to  the  plaintiff,  with  legal  interest  thereon, 
from  the  time  the  obligation  accrued,  end  without  costs. 

Sec.  6.  It  shall  be  the  duty  of  the  governor  to  report 
tp  the  legislature,  at  each  session,  all  Judgments  rendered 
against  the  state,  and  not  theretofore  reported. 

Sec.  7.  It  shall  be  the  duty  of  the  controller  to  draw 
his  warrant  for  the  payment  of  any  such  Judgment,  with- 
out any  presentation  to  or  approval  of  such  claim  by  the 
state  board  of  examiners,  whenever  a  sufiicient  appropria- 
tion for  such  payment  shall  have  been  made  by  the  legis- 
lature; and  all  claims  upon  such  Judgments  are  hereby 
expressly  exempted  from  the  operation  of  section  six  hun- 
dred and  seventy-two  of  the  Political  Code. 

Sec.  8.  This  act  shall  take  effect  immediately.  [Ap- 
proved February  28,  1893;  Stats.  1893,  p.  57.] 

See  Molineux  v.  State,  109  Cal.  378. 
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An  act  to  autliorlz«  Robert  O.  Bftll  to  sue  the  stat^  Of 
California.  [Approved  March  24,  1891;  SUta.  1891,  p. 
194.] 

The  nature  of  the  act  sufficiently  appears  from  the  title. 

An  act  to  enable  the  Ck)ulterville  aad  Yosemlte  Turnpike 
Company*  a  corporation*  to  sue  the  state  of  Callforlna 
for  the  loss  and  damage  suffered  and  sustained  by  said 
corporation  by  the  construction  of  a  road  by  the  Yo- 
semlte Turnpike  Road  Company,  under  iChd  by  virtue 
of  an  act  of  the  legislature  of  the  state  of  California, 
entitled,  "An  act  granting  the  right  of  way  to  the 
Yosemlte  Turnpike  Road  Company  over  the  Yosemlte 
Grant,"  approved  February  17,  1874,  and  for  the  relief 
of  said  CoultervlUe  and  Yosemlte  Turnpike  Company. 
[Approved  March  31,  1891;   Stats.  1891,  p.  275.] 

The  nature  of  the  act  sufficiently  appears  from  Its  title. 

An  act  to  authorize  suits  against  the  state  concerning  cer- 
tain real  property  and  regulating  the  procedure  therein. 
[Approved  March  8,  1901;  Stats.  1901,  p.  111.] 

This  allowed  the  claimants  of  real  property  applied  for 
and  sold  to  one  Estell  as  part  of  the  500,000  acre  grant  to 
sue  the  state  to  quiet  title. 

An  act  authorizing  suits  against  the  state  on  claims  or 
demands  arising  under  an  act  of  the  legislature,  en- 
titled, "An  act  fixing  a  bounty  on  coyote  scalps,"  ap- 
proved March  31,  1891,  and  regulating  the  procedure 
thereon.  [Approved  March  23,  1901;  Stats.  1901.  p. 
646.] 

The  purpose  of  the  act  sufficiently  appears  from  its  titles 


STATUTE    OF    LIMITATIONS. 

An  act  respecting  the  limitations  of  actions. 

Bankers'  certificates  of  deposit 

Section  1.  Where  bankers'  certificates  of  deposit  have 
heretofore  been  given  to  any  party  since  deceased,  anil 
not  found  until  after  administration  of  his  or  her  estate, 
an  action  may  be  maintained  thereon  hy  the  heirs  or  legal 
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repreflentatives  at  any  time  within  six  months  after  such 
finding. 

Sec  2.  This  act  shall  take  effect  from  and  after  its  pas- 
sage.    [Approved  March  11,  1872;  1871-2,  819.] 

Superseded  by  section  348  of  the  Code  of  Civil  Procedure. 

An  act  supplementary  to  an  act  entitled  an  act  defining 
the  time  for  commencing  civil  actions,  passed  April 
twenty-second,  eighteen  hundred  and  fifty. 

No  limitation  to  action  for  money  deposited  with  bankers. 

Section  1.  There  shall  be  no  limitation  upon  the  right 
to  maintain  an  action  for  the  recovery  of  money  or  other 
property  deposited  with  any  bank,  banker,  trust  company, 
or  savings  and  loan  society. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  herewith, 
so  far  as  the  same  are  in  conflict,  are  hereby  repealed. 

Sec.  8.  This  act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  16,  1872,  1871-2,  401.] 

Codified  and  superseded  by  section  348  of  the  Code  of 
Civil  Procedure. 


SUPREME  COURT  COMMISSION. 
See  ante.  Courts. 
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ABANDONMENT,  acUon,  of,  non-suit,  |  681. 

Contractor,  by,  mechanic'B  lien,  |  1200. 
ABATEMENT,  action  not  abated  by  death,  diflability,  or 
transfer,  when,  S  886. 

Nuisance,  of,  |  731. 

Pleas  in,  S  430. 
ABBREVIATIONS,  use  of,  in  Judicial  proceedings,  |  186. 
ABSENCE,  evidence,  of,  motion  to  postpone  trial,  |  696. 

Executor  from  state,  §  1364. 

Judge,  of,  proceedings  in  case  of,  §  189. 

Justice  of  peace,  of,  reassignment  and  transfer  of  ac- 
tion, (  90. 

Order  in  absence  of  party  deemed  excepted  to,  |  647. 

Presiding  Justice  of  peace,  substitute,  §  86. 

Publication  of  summons  in  case  of,  §§  412,  418. 

State,  from,  running  of  statute,  f  361. 

Superior  Judge,  of,  authority  of  court  commissioner, 
§  269. 

Superior  Judge,  of,  holding  court  by  another,  S  180. 

Trial  in  absencie  of  party,  t  694. 

Waiver  of  Jury  by,  §  631. 

Witness,  of,  deposition  may  be  taken,  §  2020. 

Witness,  of,  postponement  of  trial  for,  §  696. 
ABSENTEE,  agent  for,  in  distribution,  §§  169M696. 

Publication  of  summons,  §§  412,  413. 
ABSTRACT  OF  JUDGMENT  in  Justice's  court,  $§  897,  89& 
ABSTRACT  OF  TITLE  in  partition,  SS  799,  800. 

In  partition,  cost  of  allowed  when,  $  799. 
ACCIDENT,  new  trial  on  ground  of,  $  667. 
ACCOMPLICE,  testimony  of,  to  be  viewed  with  suspicion, 

f  2061. 
ACCOUNT,  delivery  of  copy  to  adverse  party,  I  464. 

Qene^al  or  defective,  further  account,  S  464. 

How  proved,  |  1866. 

Interlocutory  Judgment,  ordering,  time  to  appeal,  |  989. 


T80  ACCOUNTING— ACTION. 

Judge  may  receive  at  chambera,  |  166. 

Limitation  of  action  on,  §  844. 

Persons  intrusted  with  decedent's  estate  may  be  cited 
to,  S  1461. 

Pleading,  bow  to  state  account  in,  464. 

Pleading  in  Justice's  court,  |  886. 

Reference  pf,  |  639. 

Reference  of,  on  Judgment  by  default,  |  585. 

Sale  of  decedent's  property,  of,  return  of,  |  157Q. 

Special  administrator's,  §  1417. 

Summary  of,  when  admissible,  {  1855. 

SurviTing  partner,  accounting  by,  |  1585. 

Trustee's,  settling  after  distribution,  (  169$. 
ACCOUNTING,  rents  and  profits  after  execution,  for,  |  707. 

Executor,  of,  i  1622. 
ACCUSATION,  attorney,   accusation  against,   ||   290-297. 

See  Attorneys. 
ACKNOWLEDGMENT,  certificate  of,  as  evidence,  |  1948. 

Certificate  of  redemption,  acknowledgment  of,  §  703. 

Court  commissioner's  power  to  take,  §  259. 

Debt,  acknowledgment  so  as  to  remove  bar  of  stat- 
ute, §  860. 

Justice  of  peace  may  take,  |  179. 

Justice  of  supreme  court  may  take,  |  179. 

Police  Judge  may  take,  t  179. 

Satisfaction  of  Judgment,  of,  S  675. 

Superior  Judge  may  take,  |  179. 

What  writings  may  be  acknowledged,  {  1948. 
ACTION,  abatement  not  worked  by  death,  disability,  or 
transfer,  when,  §  885. 

Alienation  of  realty,  not  to  prejudice,  |  747. 

Appeal,  action  deemed  pending,  during,  |  1049. 

Civil,  arises  out  of  obligations  or  injuries,  (  25. 

Civil,  definition  of,  $|  22,  30. 

Commenced  by  filing  complaint,  |  405. 

Consolidation  of,  i  1048. 

CMmlnal,  Penal  Code  provides  for  prosecution  of,  I  81. 

Deposit  in  court:     See  Deposit  in  Court 

Determine  adverse  claims,  to,  S  1050. 

Bxecutor  or  administrator  may  sue  without  Joining 
beneficiaries,  §  369. 

BSxtension  of  time,  in  genera],  (  1054. 
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Fonn  of,  one  only,  |  807. 

Guardians,  power  respecting,  |  1769. 

Interpleader,  when  and  how  malntidned,  |  9S6. 

Intervention,  how  and  when  effected,  §  387. 

Is  ciTil  or  criminal,  |  24. 

Joined,  what  actions  may  be,  |  427. 

Justices'  courts,  in:     See  Justices'  Court. 

Limitation  of,  S§  812-362.    See  Limitation  Of  Aotio&s. 

Lis  pendens,  §  409. 

Local,  what  are,  §  392. 

Merger  of  civil  and  criminal,  §  82. 

Misjoinder  of,  demurrer  for,  fts  430,  444. 

Notice  of  pendency  of  action  affecting  real  property, 

S  409. 
Paper  with  defective  title,  when  valid,  §  1046. 
Particular  actions:     See  Particular  Title. 
Parties,  other,  when  court  may  order  in,  (  389. 
Parties  to:     See  Parties. 
Pending,  how  affected  by  code,  |  8. 
Pending,  when  deemed  to  be,  §  1049. 
Place  of,  §1  892-400.    See  Place  of  Trial. 
Real  party  in  interest  to  prosecute,  §  867. 
Realty,  to  recover  injuries  to,  f  392. 
Realty,  to  recover,  where  brought,  §  892. 
Receiver  may  bring  and  defend,  f  668. 
Regieter  of  must  be  kept  by  clerk,  |  1062^ 
Register  of,  what  to  be  entered  in,  §  1062. 
Remedies  divided  into  actions  and  special  proceedings, 

t  21. 
Ships,  against,  §|  818-^27. 
Special  proceeding  included  under,  in  statute  of  Ufi^ 

tatSon,  (  868. 
State,  acts  authorising  actions  against,  pp.  784-786. 
Submitting  controversy  without  action,  (f  li38-1140. 
Successive  actions,  §  1047. 
Surely,  by,  (  1060. 

Survival  of,  statute  Of  limitation,  H  868,  866. 
TiUe  of,  S  426. 

Transfer  of,  H  897*400.    See  Place  Of  Trials 
Transitory,  (  896. 

Trustee  may  sue  without  joining  beHeficlariOM,  f  869. 
When  commenced,  i  860. 


79a  ADJOURNM£NT—ADV3gB8B    POSSESSION. 

ADJOURNMENT.    Amendment  in  Instlces'  court,  adjourn- 
ment on,  §  S59. 
Construed  as  recesses  and  not  to  prevent  court's  ait- 

Ung.  I  74. 
Contempt  proceedings*  in,  §  1217. 
Continuance:     See  Continuance. 
Guardians  liave  power  to  adjourn,  |  12S4. 
r  Holidays,  on,  §  135. 
In  election  contest,  |  1121. 
In  justice's  court,  §§  873-877. 
Judge,  absence  of,  §  139. 
Judge,  failure  to  attend,  sherllE  or  derk  to  adjourn  qb- 

tU  what  Ume,  |  140. 
Trial  in  police  court,  |  931. 
WMle  jury  out,  §  617. 
WMle  jury  out,  sealed  verdict,  §  617. 
ADMINISTRATOR:    See  Executor  and  Administrator. 
ADMIRALTY:     See  Shipping. 

Judgment  of  court  of  admiralty  of  foreign  countrjr, 
conclusiveness  of,  §  1914. 
ADMISSION.    Attorney,  admission  to  practice,  %%  275-280. 
By  failure  to  verity  answer,  §  446. 
Compromise,  offer  of,  is  not,  |  2078. 
Contract  set  out  in  answer,  when  deemed  admitted, 

§  448. 
ESvidence,  admission  of,  denial  of  continuance,  |  695. 
Service  of  summons,  of,  §  415. 

Written  instruments  in  complaint  deemed  admitted, 
when,  §§  447-449. 
ADMONITION  of  jury,  on  separation,  %  611. 
ADULTERY,  confession  of,  divorce,  S  2079. 
ADVANCEMENT  to  heir,  §  1686.    See  WiUs  IV. 
ADVERSE  CLAIM,  personal  property,  to,  action  to  deter- 
mine, §  1050. 
Quieting  tiUe,  §§  738-751.    See  Quieting  Titie. 
Real  property,  to,  action  to  determine,  S  738.  i- 

ADVERSE  POSSESSION,  descent  cast,  right  of  poosessios         | 
not  affected  by,  §  327.  ^| 


Disabilities  excluded  from  time  to  commence  actioni; 

§  328. 
Snjtry,  %  820. 
Improvements  as  a  set-off,  |  741. 
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Inclosure  and  botmdaries,  §  226. 

Infant,  against,  §  328. 

Judgment,  under,  |§  822,  828. 

Landlord  and  tenant,  pregnmption  as  to  tenant's  pos- 
session, §  826. 

Landlord  and  tenant,  relation  of.^  as  affecting,  §  826. 

Lunatic,  against,  S  328. 

Mesne  profits,  §  886. 

Mining  claim,  inclosure  of,  S  826. 

Occupation  deemed  under  legal  title  unless  adrerse, 
I  821. 

Occupation  under  Judgment,  wben  adverse,  SS  822,  823. 

Occupation  under  written  instrument,  when  adverse, 
§S  822,  823. 

Possession,  when  presumed,  §  821. 

Possession  not  under  instrument,  extends  how  far, 
S  324. 

Possession   of   part,    wliether   possession   of    whole, 
§§  822,  828. 

Prisoner,  against,  S  828. 

Public  land,  effect  on-  certificate  of  purchase  or  loca- 
tion, S  1926. 

Redemption  of  mortgage,  S§  846,  847. 

Seisin,  Sf  818,  819. 

State,  against,  §§  316,  317. 

Taxes,  payment  of,  necessary  to,  S  826. 

What  constitutes,  under  claim  of  title  not  written, 
§  326. 

Written  instrument  or  Judgment,  under,  §§  822,  823. 

Written  instrument,  not  founded  on,  S§  824,  826. 
AFFIDAVIT:  See  Subject  in  Question. 

Affirmations:     See  Affirmation.    . 

Amendment,  for  order  to  allow,  S  473. 

Appeal,  a  part  of  record  on,  S  661. 

Arrest,  for,  of  defoidant,  S  481. 

Arrest,  for,  of  defendant  in  Justice's  court,  §  862. 

Arrest,  on  motion  to  vacate,  or  reduce  bail,  S  603* 

Attachment,  for,  S  688. 

Attachment,  for  discharge  of,  §  667. 

Attachment,  for,  in  justice's  court,  i  866. 

Before  whom  may  be  taken,  i  2012. 
Code  Civ.  Proc.— 67. 
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Before  whom  may  be  taken  in  anotber  state,  §  2018. 

Certificate  to  foreign,  (  2015. 

Change  of  judges,  for,  on  ground  of  bias,  etc,  |  170. 

Changing  place  of  trial  in  Justices'  courts,  for,  $  S3S. 

Claim  from  exemption  from  jury  duty,  ol^  |  202. 

Continuance,  on  motion  for,  S  695. 

Copy  of,  as  evidence,  §  2011. 

Corporation,  affidavit^  how  made,  $  134S. 

Costo,  of,  §  1033. 

Decedent,  to  support  claims  against  estate  of^  §  1494. 

Defective  tiUe  to,  validity,  §  1046. 

Defendant  for  trial  in  proper  county,  of,  |  896. 

Defined,  §  2003. 

Deputy  justices'  clerk,  authority  of,  to  takQ,  |  36. 

Election,  of  party  contesting;  §  1115. 

Evidence,  as,  $  2011. 

Facts  constituting  contempt,  of,  S  1211. 

FUed  where,  §  2011. 

Foreign  country,  who  may  take  in,  S  2014. 

Guardian's  account  and  inventory  to  be  sworn   to^ 

§  1773. 
Identity,  affidavits  admissible  to  prove,  |  1379. 
Imprisoned  witness,  for  order  to  examine,  S  1996. 
Injunction,  for  vacating  or  modifying,  |  532. 
Judicial  officers  may  take,  |  179. 
Juror  may  make,  of  misconduct  of  Jury,  $  657. 
Justice  of  peace  may  take,  %  179. 
Mandamus,  for,  S  1086. 

New  trial,  motion  for  on  affidavit,  procedure,  |  659. 
New  trial,  for,  %  658. 

Of  plaintiff  denying  execution  of  instrument,  S  448. 
Particular  proceedings,  affidavits  in:    See  Particular 

TiUe. 
Police  judge  may  take,  |  179. 

Postponement  of  trial,  for,  in  absence  of  witness,  f  595. 
Prohibition,  for,  §  1103. 
Publication  of  summons,  for,  S  412. 
Publication  of  summons,  for,  as  part  of  Judgmentrfoll, 

S  670. 
Publication,  to  prove,  |  2010. 
Redemptioner  from  execution,  of,  S  705. 
Referee,  on  objections  to  appointment  of,  |  642. 
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Replevin,  in,  |§  510,  519,  620. 

Helief  from  default  judgment  in  justice's  eeurt,  tor, 
§  859. 

ReTiew,  for,  S  1069. 

Seryice  of  summons,  of,  f  415. 

State  a  party,  when,  |  446. 

Summons  to  joint  debtor  after  judgment,  for,  §  991« 

Supreme  court  justice  may  take,  |  179. 

Superior  Judge  may  take,  i  179. 

Sureties  of,  on  bond  to  stay  money  judgment,  |  942. 

Title,  want  of,  efCect  of,  |  1046. 

Transfer  of  action  to  another  justice  of  peace,  on 
ground  of  interest,  etc.,  for,  §  90. 

Vacating  or  modifying  injunction,  for,  §  582. 

Value  of,  in  claim  and  delivery  does  not  bind  officer, 
when,  §  473.    ' 

Verification  of  pleadings,  §  446. 

Will,  of  grounds  for  contest,  i  1314. 

Witness,  of,  on  his  arrest,  S  2069. 

What  provable  by,  §  2009. 

When  may  be  used,  §  2009. 

Who  may  take,  |§  86,  179,  259,  2012. 

Who  may  take  in  another  state,  §  2013. 

Who  may  take  in  foreign  country,  §  2014. 
AFFINITY,  appraisers,  whether  disqualified  by,  f  1444. 

Judge  or  justice,  as  disqualifying,  (  170. 

Juror,  as  disqualifying,  §  602. 

Meaning  of,  §  17. 

Receiver,  as  disqualifying,  §  566. 

Referee,  as  disqualifying,  §  641. 
AFFIRMATION,  form  of,  S  2097. 

Includes  oath,  §  17. 

In  place  of  oath,  S  2097. 
AFFRAY8.    Justice's  court  has  jurisdiction  over,  f  115. 
AGENCY,  absentee  in  distribution,  agent  for,  S§  1691-1695. 

Authority  of  agent  to  sell  realty,  to  be  written,  |  1973. 

I>eclarations  of  agent,  i  1870. 

I>efault  judgment,  examination  of  agent  of  plaintiff, 
f  5S5. 

Referee,  relation  of,  disqualifies,  §  641. 

Replevin  from  agent,  §  512. 

Repletin,  service  of  order  on  agent,  8  612. 
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AGREED  CASE,  appeal  lies  from  judgment  in,  §  1140. 
Costs  prior  to  trial,  not  allowed,  |  1189. 
How  submitted,  §  1138. 

Judgment  enforceable  as  other  judgments  are,  |  1140. 
Judgment  entered,  as  in  other  cases,  |  1189. 
Parties  may  submit,  §  1188. 
Proceedings  on,  8  1188. 
What  must  appear,  §  1188. 

ALAMEDA  COUNTY,  number  of  superior  judges,  §  68. 

Acts  providing  additional  superior  judges,  p.  766. 
ALIAS,  execution  from  justice's  court,  §  90S. 

Summons  from  justice's  court,  S§  846.  847. 

Summons  will  issue,  when,  S  408. 

Writ  of  possession,  §  1212. 
ALIEN.   Admission  of  attorney  from  foreign  country,  |  279* 

Limitation  of  actions  affecting,  S  854. 
ALIENATION,  effect  of  on  acUon,  SS  740,  747. 
ALLEGATIONS:     See  Answers;  Complaint 

Affirmative,  by  whom  must  be  proved,  |  1869. 

Burden  of  proof  of,  |§  1869,  1981. 

Denials  of,  how  made,  §  437. 

If  not  controverted,  deemed  admitted,  §  462. 

In  particular  actions:    See  Particular  Title. 

In  pleadings  against  joint  debtors,  §  998. 

Material,  evidence  confined  to,  |  1868. 

Material,  what  are,  §  463. 

Material,  only  need  be  proved,  S  1867. 

Negative,  when  must  be  proved,  §  1869. 

Redundant,  sham  and  irrelevant,  striking  out,  |  458. 

To  be  liberally  construed,  S  452. 

Variance,  §S  469-471. 

When  deemed  admitted,  S  462. 

When  deemed  controverted,  §  462. 

ALLOWANCE  for  support  of  family  of  decedent,  ||  1464 
1467. 
How  to  be  paid,  S  1467. 
AMBASSADOR.    Affidavit,  may  take,  |  2014. 
ALTERATION  OF  WRITING,  party  produci]«  most  ae> 
count  for,  S  1982. 
Of  will:  See  Wills  VI. 
AMBIGUITY,  parol  evidence  to  explain  in  writing;  |  1886. 
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AMENDMENTi  answer  before,  effect  ot  I  473. 

Bill  of  exceptions,  to,  i  650. 

Complaint,  defendant  must  answer,  S  432. 

€k>mplaint,  failure  to  answer,  deCault,  %  482. 

Complaint,  filing  and  serving  amendments,  §f  482, 472. 

Complaint  in  forcible  entry,  to  confosm  to  proofs,  S 1178. 

Complaint,  of,  in  forcible  entry  and  detainer,  |  1178. 

Conclusions  of  law,  of,  |  663. 

Demurrer,  after  of  course,  |  472* 

Demurrer,  before,  8  472. 

Fictitious  name,  S  474. 

Justice's  court,  adjournment  and  costs,  on  amendment 
in,  8  869. 

Justice's  court,  amendment  in,  f  869. 

Mistake  in  any  respect,  correcting  by,  §  473. 

Of  course,  without  costs,  §  472.  ' 

Order  allowing  or  refusing  deemed  excepted  to,  |  647. 

Pleading,  of,  time  for,  i  476. 

Pleading,  of,  when  variance,  S§  469,  470. 

Pleadings,  of,  to  bring  in  necessary  parties,  8  389. 

Pleadings,  of,  on  demurrer  in  justice's  court,  |  868. 

Pleadings,  to,  in  general,  |  473. 

Process,  of,  power  of  court,  8  128. 

Statement,  amendments  to,  8§  659,  661. 

Strildng  out  name  of  party,  8  473. 

Supplemental  pleadings,  8  464. 

Terms  may  be  imposed,  8  473. 

To  pleadings  or  proceedings  generally,  8  473. 

Variance,  in  case  of,  88  469,  470. 
AMICAPLE  ACTIONS,  submission  of  controversy,  8f  1188- 

1140. 
ANCHORAGE,  Teasels  liable  for,  8  818. 
ANOTHER  ACTION  PENDING,  ground  for  demurrer,  8  430. 
ANCIENT  WRITINGS,  presumption  of  genuineness,  8  1963. 
ANSWER,  in  particular  actions:  See  Particular  Title. 

Abatement,  plea  in,  8  430. 

Absence  of,  what  relief  granted  plaintiff,  8  580. 

Account,  items  of,  8  454. 

Allegations:    See  Allegations. 

Amendment  of,  8  472. 

Amended  complaint,  failure  to,  default,  8  472. 

Amended  complaint,  to,  time  for,  8  472. 
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Amended  pleading,  to»  §  472. 

Appearance*  answer  \b,  S  1014. 

Complaint,  amended,  to,  %  432. 

Construction  of,  i  452. 

Contains  wbat,  %  437. 

Counterclaim,  §(  437-440. 

Counterclaims,  may  contain  sereral,  |  441* 

Cross-complaint,  |  442. 

Cross-complaint,  to,  |  442. 

Default  for  failure  of,  when  entered,  $  585. 

Defective  heading  to,  §  1046. 

Defense,  may  contain  several,  |  441. 

Defense  not  raised  by,  waived,  S§  434,  439. 

Defenses  must  be  stated  separately,  i  441. 

Demur  to  part,  and  reply  to  part,  S  441. 

Demurrer  and,  at  same  time,  (  431. 

Demurrer  overruled,  allowing  answer,  (  472. 

Demurrer,  efTe^^t  on,  §  472. 

Demurrer,  matters  not  appearing  on  face  of  complilaU 

§  438. 
Demurrer,  overruling,  time  to  answer^  (  476* 
Demurrer  to,  §§  422,  443,  444. 
Demurrer  to,  effect  of  overruling,  (  472. 
.    Demurrer  to  part  and  reply  to  part.  %  441* 
Disclaimer,  S  739. 
Filed,  must  be,  S  465. 
General  denial  puts  in  issue,  what,  §  437. 
General  denial,  when  sufficient,  $  437. 
Generally,  8  437. 

Genuineness  of  instruments,  how  controverted,.  I  448. 
Genuineness  of  instruments,  when  admitted,  S  447. 
Genuineness  of  instruments,  when  not  admitted,  8  449. 
Information  and  belief,  denial  on,  §  487. 
Irrelevant,  may  be  stricken  out,  §  453. 
Joint  debtor  brought  in  after  judgment,  of,  I  992. 
Justice's  court,  in,  fi  862.    See  Justice's  Court 
Lost,  how  supplied,  8  1045. 
Material  allegations  in   complaint,  not  controverted 

deemed  true,  f  462. 
Material  allegations,  what  are,  %  463. 
New  matter,  %  437. 
New  matter  in,  deemed  denied,  {  462. 
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Objection  not  appearing,  on  complaint,  may  be  taken 
by,  §  433. 

Objections  to  complaint  waived,  when,  |  434. 

Plea  In  abatement,  i  430. 

Pleading,  as  a,  |  422. 

Police  court,  in,  oral  or  written,  S  981, 

Police  court,  when  may  be  made,  §  931. 

Redundant  matter,  striking  out,  8  468. 

Served,  must  be,  ft  466. 

Shall  contain  what,  S  487. 

Sham,  may  be  stricken  out,  f  463. 

Signature  to,  |  446. 

Specific  denial,  when  necessary,  (  437. 

Striking  out,  ft  468. 

Supplemental,  when  allowed,  ft  464. 

Time  for,  extending,  §S  473,  1064. 

Unverified  complaint,  general  denial,  |  437. 

Variance,  amendment,  §§  469,  470. 

Verification  of,  ft  446. 

Verified  complaint,  specific  denial,  S  437. 

Verified  complaint,  failure  to  verify  answer,  |  446. 

Waiver  of  objections  not  taken  by,  8  434. 

Waiver  of  summons  by,  |  406. 

What  to  contain,  S  437. 

Written  instrument,  when  complaint  sets  forth,  f  f  447- 
449. 

Written  instrument,  setting  out  in,  S§  448,  449. 

See  Pleadings. 
APPEALS.    Appellant,  definiUon  of,  §  988. 

Appellant,  who  is,  S  938. 

Courts  existing  before  January,  1880,  appeal  from,  p. 
761,  Stats. 

Forcible  entry,  provisions  relating  to  appeals  relate  to, 
I  1178. 

Judgment  reviewable  as  code  prescribes,  S  936. 

Jurisdiction  of  supreme  court,  SS  63,  963.    See  Supreme 
Court. 

Order  reviewable  as  code  prescribes,  §  986. 

Parties,  how  designated,  fi  938. 

Probate  orders  and  decrees,  provisions  relating  to  ap- 
peals apply,  fi  1714. 

Probate  proceedings,  appeals  in:  See  Wills  Xin. 
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Respondent,  definition  of,  S  938. 

Respondent,  who  is,  S  938. 
Who  may  appeal  and  In  what  cases  may  be  taken. 

Agreed  case,  appeal  lies  from  Judgment,  |  1140. 

Any  aggrieved  party  may  appeal,  8  938. 

Award,  decision  upon  motion  to  modify  appealable* 
8  1289. 

Award,  judgment  on  before  motion  to  correct  not  ap- 
pealable, S  1289. 

Corporation,  judgment  dissolving  appeal  lies,  f  1233* 

Causes  in  which  may  be  taken,  §  963. 

Distribution,  appeal  from  proceedings  in,  §  1664. 

Blectlon  contest,  appeal  from,  8  1126. 

Eminent  domain,  appeal  in,  §  1257. 

Heirship,  appeal  lies  from  judgment  in  proceedings  to 
determine,  S  1664. 

Judgment  in  cause  submitted  without  action,  appeal 
from,  8  1140. 

Judgments  from  which  may  be  taken,  8  963. 

May  be  taken  in  what  cases,  §  963. 

Mechanic's  lien,  appeal  in  cases  involving,  8  lld9. 

New  trial,  appeal  from  orders  respecting,  §  963. 

New  trial,  order  for  made  by  court  without  applica- 
tion of  parties,  8  662. 

Orders  from  which  may  be  taken,  8  963. 

Receiver,  appeal  from  appointment  of,  8  963. 

Trustee's    account    after    distribution,    appeal    from. 
8  1701. 

Special    administrator,    none    from    appointment   ot 
8  1413. 

Who  may  appeal,  8  938. 
Within  what  time  to  be  taken. 

Attachment,  order  respecting,  8  939. 

Change  of  venue,  order  relating  to,  8  939. 

£}vidence,  time  for  appeal  to  review,  8  939. 

Final  judgment,  8  939. 

Final  judgment,  orders  after,  8  939. 

Heirship,  appeal  in  proceedings  to  determine,  8  1664. 

Injunctions,  order  respecting,  8  939. 

Interlocutory  judgment,  8  d39. 

In  various  cases,  8  939. 

New  trial,  order  relating  to,  time  for  appeal,  8  939. 
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'  Fttrtltion»  order  respecting,  §  989. 
Probate  proceedings,  orders  and  decrees  in,  |  1715, 
XlecelTer,  order  relating  to,  S  939. 
Within  what  time  may  be  taken,  $  989. 
How  taken;  itotioe,  undertaking,  or  deposit. 
Deposit  in  lieu  of  undertaking,  S§  940,  941,  948,  949. 
Deposit,  waiver  of,  §  948. 
How  taken,  $  940. 
Notice  of,  §  940. 

Notice  of,  appellant  must  furnish  copy,  §S  950-962. 
Notice  of,  filing  and  serving,  i  940. 
Trustee's  account  alter  distribution,  appeal  from,  how 

taken,  §  1701. 
Undertaking,  attachment,  on  appeal  from,  §  946. 
Undertaking,  dispensing  with,  when  appellant  U:  execu- 
tor, trustee,  etc.,  9  946. 
Undertaking,  exception  to  sureties,  S  948. 
Undertaking,  executor,  official  bond  sufficient,  |  965. 
Undertaking,  final  bond  of  guardian  sufficient,  |  965. 
Undertaking,  how  certified,  §  953. 
Undertaking,  In  cases  not  specified,  {  949. 
Undertaking,  insufficient,  dismissal,  §  954. 
Undertaking,  Insufficient,  new  bond,  §  954. 
Undertaking,  justification  of  sureties,  §  948. 
Undertaking  may  be  in  one  instrument  or  several, 

$  947. 
Undertaking  necessary  unless  waived,  §  940. 
Undertaking,  requisitleB  of,  §  941. 
Undertaking,  sureties,  stipulation  for  Judgment  against, 

§  942. 
Undertaking,  sureties,  subrogation  of,  §  1069. 
Undertaking,  sureties,  judgment  payable  In  specified 

kind  of  money,  when,  §  942. 
Undertaking,  time  of  filing,  |  940. 
Undertaking,  time  to  file,  extension  of,  S  1064. 
Undertaking  to  stay  proceedings:    See  post,  EfCect  of. 

Stay  of  Proceedings. 
Undertaking,  waiver  of,  S§  940,  948. 
Undertaking,,  where   Judgment    directs    payment    of 

money,  §  942. 
Undertaking,  where  Judgment  for  sale  of  mortgaged - 

premises,  §  945. 
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Undertaking,  where  judgment  directs  delirery  aldocor 

menta  or  personalty,  §  942. 
Undertaking,  where  judgment  directs  appointment  oC 

receiver,  §  943. 
Undertaking,  where  judgment  directs  sale  of  person- 
alty on  foreclosure,  %  943. 
Undertaking,  where  judgment  directs  sale  or  delivery 

of  realty,  §  944. 
Undertaking,  where  judgment  directs  execution  of  con- 
veyance or  other  instrument,  |  944. 
Undertaking,  where  order  directs  issuance  of  alias 

writ  of  possession,  S  1210. 
Questions,  how  presented  for  review;  record  on  appeal. 
Affidavit,  part  of  record  on,  (  661. 
Bill  of  exceptions,  appellant  must  furnish,  (  960. 
Bill  of  exceptions  used  on  motion  for  new  trial  may  b) 

used  on,  (  950. 
Bill  of  exceptions:  See  Bxceptions. 
Certificate  of  clerk  as  to  correctness  of  transcript, 

S  958. 
Certification  of  undertakings  and  copies,  |  968. 
Copies,  how  certified,  fi  963. 
Corporation,  judgment-roli  on  appeal  from  judgment 

dissolving,  §  1238. 
Findings  of  referee,  how  reviewed,  (  646. 
Judgment-roll:    See  Judgment-Roll. 
Judgment-roU,  appellant  must  furnish,  |  960. 
Judgment-roll,  what  constitutes,  S  670. 
Papers,  dismissal  for  failure  to  furnish,  (  964. 
Papers  to  be  used  on  appeal  from  judgment,  §  960. 
Papers  to  be  used  on  appeal  from  judgment  rendered 

on  appeal,  S  961. 
Papers  to  be  used  on  appeal  from  orders,  except  or* 

ders  granting  or  refusing  new  trials,  %  961. 
Papers  to  be  used  on  appeal  from  order  granting  or 

refusing  new  trial,  $  952. 
Record  on,  what  constitutes,  S  661. 
Statement  on:  See  Statement. 
Statement  settled  after  motion  for  pew  trial  may  be 

used  on,  §  960. 
Effect  of  appeal;  stay  of  proceedings. 
Action  is  deemed  pending  during,  i  1049. 
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Attachment,  undertaking  to  continue,  t  946. 

Effect  of,  and  the  giving  of  security,  t  946. 

Effect  of,  on  attachment,  §  946. 

Effect  of,  on  proceedings  below,  §  946. 

Eminent  domain,  effect  of,  S  1267. 

ISxecutlon,  property  levied  on,  released  by,  §  946. 

Forcible  entry,  appeal,  effect  of  as  stay,  $  1176. 

Judgment  for  delivery  of  documents  or  personalty, 
stay  of,  what  necessary,  8  943. 

Releases  property  from  levy,  ft  946. 

Stay  of  judgment  on,  how  affects  lien  of  judgment* 
S  671. 

Stays  proceedings  below,  §  946. 

Stay,  perfection  of  appeal  is  not,  in  what  cases,  t  949. 

Stay,  perfection  of  appeal  operates  as,  when,  S  949. 

Undertaking  to  stay  deficiency  judgment,  S  945. 

Undertaking  to  stay  judgment  appointing   receiver, 
S  943. 

.Undertaking  to  stay  judgment  directing  foreclosure  of 
chattel  mortgage,  §  943. 

Undertaking  to  stay  judgment  for  delivery  of  docu^ 
ments  or  personal  property,  8  943. 

Undertaking  to  stay  judgment  for  execution  of  instru- 
ment, §  944. 

Undertaking  to  stay  judgment  for  sale  or  delivery  of 
realty,  §  946. 

Undertaking  to  stay  judgment  of  foreclosure,  §  945. 

Undertaking  to  stay  money  judgment,   affidavits  of 
sureties,  §  942. 

Undertaking   to   stay   money   judgment,   liability   of 
sureties,  ft  942. 

Undertaking  to  stay  money  judgment,  requisites,  S  942. 

Undertaking  to  stay  order  granting  alias  writ  of  pos- 
session, bond  necessary,  §  1210. 
Dismissal  of  appeal. 

Effect  of,  §  955. 

For  failure  to  furnish  requisite  papers,  S  954. 

Insufficient  undertaking,  §  954. 

Insufficient  undertaking,  new  undertaking,  |  954. 

Sureties  becoming  insufficient,  ft  954. 

When  will  be  oismissed,  and  when  not,  §  954, 
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Hearing  and  review. 

Contested  election  cases,  preference  given  to,  §  67. 

Errors  not  affecting  substantial   riglits  disregarded, 
§  475. 

Brror  not  presumed  prejudicial,  §  475. 

Orders  reviewable  on  appeal  from  judgment,  S  956. 

Probate  proceedings,  preference  given,  (  57. 

Review  of  finding  as  to  claims  of  mariners,  §  826. 

Review,  what  subject  to,  S  956. 

Seamen,  review  of  findings  as  to  claims  of,  S  826. 

What  may  be  reviewed  on  appeal  from  judgment,  t  956. 
Judgment  on;  remedial  powers;  reversai. 

Court  may  take  what  action,  S  956. 

Decision  to  be  in  writing,  |  53. 

Error  disregarded  imless  substantial  rights  affected, 
fi  475, 

Judgment:  See  Supreme  Court 

Judgment  on  appeal,  certificate  of  attachment  or  en- 
try of,  fi  958. 

Judgment,  when  becomes  final,  {  44. 

Modifying  judgment  on,  S  957. 

New  ^al,  passing  on  question  of  law  involved,  §  53. 

Powers  of  supreme  court,  §§  53,  957. 

Remedial  powers  of  appellate  court,  §S  63,  967. 

Reversal  of  order  appointing  guardian,  validity  of  acts, 
§  966. 

Reversal,    new    action,    within    what   time    may    be 
brought,  §  355. 

Reversal  of  order  appointing  executor,  valldliy  of  acts, 
§  966. 

Reversal  not  decreed,  except  for  substantial  errors, 
fi  475. 

Reversal  of  judgment,  restitution  of  rights,  (  957. 

Reversal,  restitution  where  property  sold  under  exe- 
cution, $  957. 

Trustee's  account,  decree  settling  conclusive  on  aflirm- 
ance,  §  1701. 
Rehearing  and  hearing  in  bank. 

Ordering  case  to  be  heard  in  bank,  f  44. 

Rehearing,  §  44. 
Costs  and  damages  on  appeal. 

Costs  of,  dis'^.retlonary  with  court  in  what  cases,  f  1027. 
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GobU  on»  how  claimed  and  recoyered,  1 1034. 
Costs  oa  probate  appeals,  discretion  as  to,  §  1720. 
Costs  on  review,  other  than  by  appeal,  |  1032. 
Damages,  when  appeal  for  delay,  ft  957,  980. 

Remittitur. 
Generally,  f  958. 
Judgment  to  be  remitted  to  court  from  which  appeal 

taken,  S  53. 
Remittiturs  in  transferred  cases,  i  66. 

Appeals  from  Inferior  courts. 

Superior  court,  bond,  justiilcation  of  sureties  on,  S  92w 

Superior  court,  cause  to  be  tried  anew,  §  980. 

Superior  court,  code  provisions  not  applying  to  appeals, 
§  959. 

Superior  court,  costs,  S  980. 

Superior  court,  damages,  where  taken  for  delay,  §  980. 

Superior  court,  deposit  in  lieu  of  undertaking,  (  978. 

Superior  court,  dismissal,  i  980. 

Superior  court,  docket  of  Justice  of  peace  must  con- 
tain notice  of,  S  911. 

Sui^erior  court,  docket  of  Justice  of  peace  to  contain 
receipt  of  bond  on  appeal,  §  911. 

Superior  court,  fine  for  not  transmitting  papers,  S  977. 

Superior  court,  how  taken,  §§  92,  974. 

Superior  court.  Judgment,  efCect  and  enforcement  of, 
I  980. 

Superior  court,  notice  of,  filing  and  serving,  §  974. 

Superior  court,  notice  filed  with  Justice's  clerk,  {  92. 

Superior  court,  notice  what  to  state,  S  974. 

Superior  court,  papers  to  be  filed  with  Justice's  clerk, 
8  92. 

Superior  court,  powers  of  such  court,  §  980. 

Superior  court,  proceedings  therein,  §  980. 

Superior  court,  provisions  of  code  applicable,  §  980. 

Superior  court,  questions  of  fact,  action  tried  anew, 
I  976. 

Superior  court,  questions  of  fact,  no  statement  neces- 
sary, §  976. 

Superior  court,  questions  of  law,  hearing,  what  may 
be  referred  to  on,  §  975. 

Coda  CiT.  Proc.— 68. 
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Superior  court,  QueBtions  of  law,  statement,  contents 
of,  S  976. 

8iq»erior  court,  questionfl  of  law,  statement,  time  to 
file,  S  976. 

Superior  court,  questions  of  law,  statement,  amend- 
ments to,  8  976. 

Superior   court,   statement  and   amendments,   settle* 
ment  of,  S§  92,  976. 

Superior  court,  stay  of  proceedings,  officers'  feee,  |  979. 

Superior  court,  stay  of  proceedings  on  filing  under- 
taking, §  979. 

Superior  court,  sureties,  exception  to,  and  justification 
of,  fi  978. 

Superior  court,  time  for  appeal,  fl  939,  974. 

Superior  court,  transmission  of  papers,  f  977. 

Superior  court,  transmission  of  papers,  compelling  the, 
S  977. 

Superior  court,  undertaking,  requisites  ot  I  978. 

Superior  court,  what  papers  to  be  transmitted,  (  977. 

Superior  court,  who  may  take,  §  974. 

Supreme  court,  appeal  to  from  Justice's  court,  |  964. 
APPEARANCE.,  afi6Ter  is,  §  1014. 

Attorney  for  absent  or  minor  heirs,  (  1718. 

Attorney,  on  accusatioti  for  removal,  SS  292,  293. 

Ball  for,  on  arrest  for  contempt,  S  1213. 

Cures  defective  service,  S  682. 

Defendant,  of,  equivalent  to  personal  service,  |  416. 

Demurrer  is,  {  1014. 

fifTect  of,  where  summons  not  issued  or  served,  %  681. 

Bminent  domain,  who  may  appear,  (  1246. 

Escheat,  who  may  appear,  |  1271. 

Guardian,  by,  ft  1722. 

Joint  contract,  appearance  where  one  defendant  ap- 
pears or  is  served,  %  406. 

Justice's  court,  trial  in,  when  party  fails  to  appear, 
§  884. 

Notice  of,  §  1014. 

Notice  waived  by,  f  1306. 

Proceedings  to  compel  in  supplementary  proceedings, 
§  716. 

Summons,  time  for  to  be  inserted  in,  S  407. 

Time  for,  §  407. 
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Trial  of  actions  on,  |  581. 

Vessels,  actions  against,  who  may  appear  and  defend, 
S  821. 

Waiver  of  findings  by  failure  to  appear,  ^  634. 

Waiver  of  jury  trial  by  failure  to  make,  f  681. 

Waiver  of  summons  by,  ||  406,  416,  581. 

Wbat  constitutes,  f  1014. 
APPELLANT,  who  Is,  |  936. 
APPLICATIONS,    repeated    for    same    order,    forbidden* 

fi  182,  183. 
APPRAISEMENT:    See  Estates  of  Decedents. 

Appointment  of  appraisers  at  chambers,  f  166. 

Homestead,  of,  appeal  from  report,  f  f  939,  963. 

Ward's  estate,  of,  |  1773. 
ARBITRATION,  adjournment,  |  1284. 

All  arbitrators  must  meet  and  act,  ||  1068,  1286. 

Appeal  from,  f  1289. 

Arbitrators,  majority  may  determine  question,  %  1285. 

Arbitrators  must  be  sworn,  f  1285. 

Arbitrators,  power  of,  to  appoint  time  and  place  of 
hearing,  |  1284. 

Arbitrators,  powers  of,  to  take  evidence,  |  1284. 

Arbitrators,  quorum,  |  1053. 

Award,  compelling  arbitrators  to  make,  f  1283. 

Award,  correcting,  f  1288. 

Award,  delivery  of,  |  1286. 

Award,  enforcement  of,  §  1283. 

Award,  filing  and  entry  of,  §  1286. 

Award  has  efCect  of  judgment,  when,  |  1286. 

Award,  modifying,  S  1288. 

Award,  modifying  or  correcting,  grounds  for,  |  1288. 

Award,  power  to  make,  |  1284. 

Award,  presumption  that  ail  matters  submitted  passed 
on,  I  1963. 

Award,  signing  of,  |  1286. 

Award  to  be  in  writing,  §  1286. 

Award,  vacation  of,  grounds  for,  |  1287. 

Boundaries,  of,  |  1281. 

Damages  on  revocation,  S  1290. 

Number  of  arbitrators,  §  1282. 

Oaths  by  arbitrator,  f  1284. 

PartiUon,  {  1281. 
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Powers  of  arbitrators,  |  12S4. 

Quorum  of  arbitrators,  §  1068. 

Subjects  of,  S  1281. 

Submission  to,  entry  of,  as  order  of  court,  |  1282. 

Submission  to,  filing  with  clerk  and  entry  of,  §  1283. 

Submission  to,  must  be  in  writing,  §  1282. 

Submission  to,  revocation  of,  |  1283. 

Submission  to,  revocation  of,  wbat  may  be  recovered 

in  case  of,  |  1290. 
Title  to  real  property  may  not  be  submitted  to,  |  128L 
What  may  be  submitted  to,  §  1281. 
ARGUMENT,  case  may  be  brought  before  oonrt  foi;  when* 

I  686. 
Order  of  counsels',  |  607. 
Reserving  case  for,  §|  664,  665. 
ARREST  AND  BAIL. 
Arrest. 
Administrator,  arrest  of,  |  1449. 
Affidavit  for,  S§  481,  862. 
Affidavit  and  order  of  arrest  to  be  delivered  to  AerilE. 

and  copy  to  defendant,  §  484. 
Arrested  party,  application  by,  for  postponement  of 

trial  in  Justice's  court,  §  876. 
Code  prescribes  only  mode  of,  S  478. 
Contempt,  arrest  in:    See  Contempt. 
Defendant,  when  subject  to,  S  479. 
Discharge  of  persons  Imprisoned  on  dvU  process.  If 

1143-1164.    See  Prisoner. 
Bntry  of  judgment  in  Justice's  court  when  defendant 

subject  to,  §  893. 
Bscape,  liability  of  sherift,  |,  601* 
E«xecution,  arrest  on,  |  682. 
Forcible  entry  and  detainer,  in,  S  1168. 
For  embezzlement,  §  479. 
For  fraud,  |  479. 
Grounds  for,  §  479. 
How  made,  |  486. 
In  action  for  fine  or  penalty,  f  479. 
Justice's  courts,  in,  SI  861-866.   See  Justice's  Court 
Malicious,  Joinder  of  actions,  |  427. 
Mandamus,  disobedience  of,  §  1097. 
Manner  of,  prescribed  by  code,  |  478. 
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Motion  to  T&cate,  |  50S. 
Mollon  to  vacate,  affidavit*  |  503. 
Motion  to  vacate,  when  granted,  |  504. 
Of  debtor  in  supplementary  proceedixigSk  |  715, 
Of  judgment  debtor,  (§  6^2,  6«4. 
Order  of,  by  wbom  made,  (  480. 
Order  of,  filing,  S  492. 
Order  of,  form  of,  §  483. 
Order  of,  nnderta:dng  of  plaintiff  ^  482. 
Order  of,  when  made,  §  488. 
Privilege  of  witness  from,  §  2067. 
*  Probate,  arrest  for  refusal  to  obey  citation  in,  |  1460. 
Public  administrator,  arrest  of.  |  173  4, 
Quo  warranto,  in,  §  804. 
Bheriff,  return,  etc.,  |  492. 

Support  of  prisoner,  plaintiff  must  furnish,  |  1154. 
Undertaking  for,  §  862. 
Vacating  arrest,  §  608. 
When  defendant  about  to  leave  state,  |  479. 
When  defendant  about  to  remove  or  dispose  of  prop- 
erty, §  479. 
When  property  concealed  or  disposed  of,  |  479. 
Witness,  arrest  for  refusal  to  testify,  §  1994. 
Witness,  arrest  of,  when  void,  §  2068. 
Witness,  liability  of  officer  arresting,  S  2069. 
Witness,  when  exonerated  from  arrest,  i  2067. 
Witness,  when  entitled  to  release  from,  S  2070. 
eail. 
Acceptance  of  undertaking  by  sheriff,  f  492. 
Allowance  of,  exonerates  sheriff,  |  496. 
Allowance  of,  manner  of,  §  496. 
By  person  arrested  for  contempt,  S§  1213,  1215. 
Contempt,  form  and  condition  of  bond,  S  1215. 
Defendant  discharged  on,  (  486. 
Delivery  of  undertaking  to  sheriff,  §  492* 
Deposit,  certificate  of,  §  497. 
Deposit,  defendant  discharged  on,  |  486. 
Deposit,  how  applied  or  disposed  of,  |  600. 
Deposit  instead  of  bail,  I  497. 
Deposit,  payment  of,  into  court  by  sheriff,  |  498. 
Deposit,  substituting  bail  for,  S  499. 
Deposit  when  bail  reduced,  I  497. 
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Exonerated  by  surrender  of  defendant,  |  48S. 

Exonerated  by  death  or  imprisonment  of  defmdantv 
I  491. 

Exonerated,  when,  ||  488,  489. 

Exonerated,  when  not,  ^  489. 

Failure  to  object  to,  |  492. 

FUlng  of  undertaking,  ||  482,  492. 

Force  of,  {  487. 

How  given,  |  487. 

How  proceeded  against,  |  490. 

Judgment  against  sheriff,  proceedings  on,  |  602; 

Jiistiflcation,  |  494. 

Justification,  manner  of,  |  496. 

Justification,  notice,  |  493. 

Motion  to  reduce,  |  508. 

Motion  to  reduce,  affidavit,  |  503* 

Motion  to  reduce  when  granted,  |  504. 

New  undertaking  when  other  bail  given,  |  493. 

Qualifications  of,  ^  494. 

Refusal  by  plaintiff  to  accept  bail,  |  492. 

Rejection  of  undertaking  by  sheriff,  |  492. 

Sheriff  when  liable  as,  and  his  discharge,  |  601« 

Substituting  for  deposit,  |  499. 

Surrender  of  defendant  by,  ||  488,  489. 

Surrender    of    defendant,    time    for    and    how    ac- 
complished, S§  488,  489. 

Undertaking  of  bail,  |  487. 

Undertaking  of  plaintiff,  |  482. 
ASSAULT,  jurisdiction  of  justice's  court,  f  116. 

Limitation  of  action  for,  t  840. 
ASSEMBLY,  to  present  impeachments,  |  37. 
ASSESSMENT,  claim  and  delivery,  |  610. 

Costs  of  course  in  action  involving,  |  1022. 

Limitation  of  action  for  stock  sold  for,  |  341. 

Limitation  of  action  to  contest,  S  349. 

Value  of  property  taken  for  public  use,  |  1248. 
ASSIGNMENT,  chose,  of,  not  to  prejudice  defense,  U  3€3. 
386. 

Cross-demand  not  barred  by,  |  440. 

Not  to  prejudice  right  of  set  off,  S  388. 

Redemptioner  to  produce  copy  of,  (  706. 

Transfer  of  interest  does  not  abate  action,  (  385. 
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ASSIGNMENT  FOR  CREDITORS,  salaries  and  wages  as 

preferred  claims,  ft  1204. 
ASSISTANCE,  bond  on  appeal  from  order  directing  alias 
writ,  I  1210. 

Execution,  S  682. 

Reentry  after  eviction,  effect  of,  §  1210. 

Re-entry  after  eviction,  proceedings  on,  1 1210. 

Re-entry,  alias  writ  of  possession,  appeal  from  order, 
stay,  ^  1210. 

Writ  of,  to  put  plaintiff  in  eminent  domain  in  pos- 
session, I  1264. 
ASSOCIATION,  associates  may  be  sued  in  name  of,  §  388. 
•       Change  of  name,  how  effected,  §  1276. 

Savings  and  loan,  dissolution  of,  S  1234. 
ATTACHMENTS.     Administrator,  against,  to  compel  at- 
tendance, §  1440. 

Appeal,  effect  of,  undertaking,  |  946. 

Appeal  from  order  respecting,  time  for,  {  939. 

Appeal  lies  from  order  respecting,  §  963. 

Contempt,  for,  |  1212. 

Estate  of  decedent,  to  compel  inventory  of  after-dis- 
covered property  of,  |  1451. 

Executor,  against,  for  failure  to  return  account  of  sale, 
S  1676. 

Executor,  against,  to  compel  accounting,  {f  1627,  1628, 
1630. 

Inventory  of  after-discovered  property  of  decedent,  to 
compel,  S  1451. 

Judgment  for  plaintiff,  how  satisfied,  t  660. 

Juror,  against,  to  compel  attendance,  S  238. 

Justice  court,  attachment  in,  {f  866-869.    See  Justice's 
Court 

Preferred  claims  for  wages,  f  1206. 

Recorder,  how  to  index  attachments,  |  642. 

Surviving    partner,    against    to    compel    accounting, 
t  1685. 

Will,  of  person  not  producing,  |  1302. 

Witness,  of,  |§  177,  1993. 
Issuance,  form  and  contents.  ^ 

Aiadavit  for,  what  to  contain,  |  688. 

Directed  to  sheriff,  |  640. 

Form  of;  {  640. 
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SeTeral  writs  may  issue  to  differcoit  sheriifii,  |  640. 

Time  to  issue,  I  637. 

When  and  in  what  cases  may  issue*  |  637. 

Writ  directed  to  sherifT,  |  640. 

Writ  to  state  what,  §  540. 

Undertaking  on. 
Amount  of,  I  639. 

Delivered  to  defendant  on  judgment  in  his  favor,  i  66S. 
Exception  to  sureties,  f  639. 
Generally,  639. 

Justification  of  sureties,  {  689. 
Requisites,  |  689. 
Vacating,  for  failure  of  sureties  to  Justify,  {  639. 

What  may  be  attached. 
Corporation,  shares  of  stock  may  be  attached,  |  641. 
Debts  may  be  attached,  {  641. 
Materials  for  building  not  subject  to,  |  1196. 
Vessels,  attachment  of:   See  Shipping. 
What  property  subject  to,  |  641. 

Levy;  property,  how  attached. 
Accounts  may  be  collected  without  suit,  (  647. 
Accounts  collected,  receipt  of  sherifl  for,  §  647. 
Attorney  to  give  written  instructions  what  to  attach, 

§  543. 
Credits,  how  attached,  |  642. 
Custody,  personal  property  must  be  taken  in,  when, 

§  642. 
Debts  and  credits  attached,  to  be  ooUected,  |  547> 
Debts,  how  attached,  |  642. 
Personal  property,  how  attached,  t  542. 
Personal  property  not  susceptible  of  manual  dellyery, 

how  attached,  |  542. 
Personal  property  susceptible  of  manual  deUvery,  how 

attached,  S  642. 
Real  property,  how  attached,  |  642. 
Recorder  to  index  attachment  of  realty,  |  542. 
Shares  of  stock,  how  attached,  t  542. 

Garnishment. 
Credits  or  personalty  in  possession  of  third  person, 

attachment  of,  f  643. 
Examination  of  defendant  on  oath,  {  545. 
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Bxamination  of  defendant,  deUvery  of  property   to 

Blieriff  after,  |  545. 
Oamlshee,  citation  to  appear,  {  545. 
Qamishee,  examination  of,  on  oatb,  S  545. 
Oamisliee,   not  delivering  up  property,   lial)lllty  of» 

t  644. 
OamlBhee,  service  on,  H  542,  548. 
Memorandum  of  credits,  garnishee,  to  give,  |  646. 
Memorandum,  party  refusing,  to  pay  costs,  {  546. 

Claim  of  property;  preferred  claims. 
Third  person,  property  claimed  by,  how  tried,  {  549. 
Wages,  claim  for,  preferred,  |  1206. 

Release;  discharge;  Judgment  for  defendant. 

Delivery  to  defendant  when  judgment  in  his  favor, 
I  558. 

Discharge  of,  at  what  time  may  be  moved  for,  §  556. 

Discharge  of,  for  irregularity,  §  558. 

Discharge  of,  grounds  for,  §(  556,  558. 

Discharge  of,  motion  for,  ||  554,  556. 

Discharge  of,  motion  for,  affidavits,  §  557. 

Discharge  of,  motion  for,  amendment  for  irregularity^ 
I  558. 

Discharge  of  on  judgment  for  defendant,  f  558. 

Judgment  for  defendant,  what  to  be  delivered  to  him, 
I  568. 

Release  of,  delivery  of  property  and  proceeds  to  de- 
fendant, §  554. 

Release  of,  on  giving  undertaking,  |  554. 

Release  of,  on  real  property,  manner  of,  ^  560. 

Release  of,  on  real  property,  recording,  H  559»  560. 

Release  of,  proceedings  for,  |  554. 

Release  of,  proceedings  for,  before  Whom  taken,  (554. 

Release  of,  undertaking  for,  |$  554,  555. 

Release  of,  undertaking  of  defendant,  §  555. 

Release  of,  undertaking  for,  justification  of  sureties, 
§§  554,  555. 

Release  of,  upon  what  terms  granted,  |  555. 

Release  of,  when  granted,  S§  554,  555. 

Undertaking  of  defendant,  §  540. 

Undertaking  by  defendant,  when  suit  may  be  brought 
on,  I  552. 
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8sle  of  property;  disposition  of  proceeds;  IncrosM  or 

deficiency. 
Balance  due,  execution  for,  §|  550,  551. 
Balance  due,  how  collected,  §§  551,  552. 
Delivery  of  property  or  proceeds  to  defendant  when     | 

judgment  satisfled,  §§  550.  551. 
Perishable  property,  how  sold,  |  547. 
Perishable  property,  proceeds  of,  §  550. 
Sale  of  property,  manner  of,  §  548. 
Sale  of  property,  notice,  |{  548,  550. 
Sale  of  property  may  be  as  under  execution,  §  541 
Sale  of  property  under  execution,  {  550. 
Sale  of  property  where  Interests  of  parties  require, 

§  548. 
Inventory  and  return  by  sheriff. 
Inventory,  how  made,  $  546. 
Inventory,  full,  sheriff  to  make,  S  546. 
Memorandum  of  property,  $S  545,  546. 
Return  of  writ,  manner  of,  §  559. 
Return  of  writ,  time  for,  §  559. 
ATTORNEY,  absence  of,  postponement  of  trial  for,  |  595. 
Argument,  order  of,  at  trial,  $  607. 
Contempt  for  assuming  to  be,  §  1209. 
Contempt  for  practicing  without  license,  |  281. 
Conviction  of  crime,   certificate  thereof  to  supreme 

court,  $  288. 
Death  of,  notice  to  appoint  substitute,  §  286. 
Exemption  from  Jury  duty,  S  200. 
Judge  pro  tempore,  attorney  may  be  selected  to  act  9X 

§  72. 
Legislature,  extension  of  time  during  attendance 

§  1054. 
Privileged  communications,  {  1881. 
Roll  of,  how  kept,  §  280. 
Supreme  court,    of,  who  are,  S  276. 
Witness,  as,  §  1881. 
Admission;  iicense;  who  may  act  as;  disqualification. 
Admission  after  examination,  §  277. 
Admission,  examination  of  candidates  for,  |  276. 
Admission,  certificate  of  and  license,  |  277. 
Admission,  oath  on,  §  278. 
Admission,  qualifications  of,  |  275. 
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Admiesion  of,  from  other  state,  or  country,  t  279« 

AdmiBBlon,  who  may  be  admitted  as,  S  275. 

Disqualification  of  county  clerk  to  practice,  |  171. 

Disqualification  of  judge  to  practice,  S  171. 

Disqualification,  Judge  or  justice  having  acted  as,  1 170. 

Disqualification,  receiver,  attorney  disqualified  to  be, 
when,  S  566. 

License  of,  If  277*279. 

License,  oath  of,  indorsement  of  on,  |  278. 

License,  practicing  without  is  contempt,  $  281* 

License,  practicing  without,  penalty  for,  §  281« 

Roll,  attorney  must  sign,  |  280. 

Who  may  act  as  in  justice's  court,  S  842. 

Who  may  not  act  as  in  justice's  court,  §  96. 

Who  may  act  as  in  police  court,  |  281. 
Compensation  of. 

Compensation  of,  left  to  parties,  S  1021. 

Fee  on  bond  in  action  in  condemnation,  |  1251. 

Fees  in  action  involving  mechanic's  lien,  |  1196. 

Fees  in  escheat  proceedings,  |  127L 

Fees  in  foreclosure  suit,  |  726. 
'  Fees  in  partition,  |§  796,  798. 

Fees  in  suit  by  executor  on  claim  against  estate,  1 1510. 

Fees  where  injunction  vacated  or  dissolved  in  case 
^  involving  waters,  |  532. 

^      Appointment  of. 

Absent  or  minor  heirs,  appointment  of,  |  1718. 

Appointment  of,  to  represent  party  In  partition,  ^  763. 

Probate  court,  appointment  by,  |§  1307, 1718. 
\^^         Will  contest,  appointment  on,  |  1807. 

Change  and  substitution  of. 
1^         Ceasing  to  act,  notice  to  appoint  substitute,  |  286. 

Death  of  attorney,  notice  to  appoint  substitute,  ^  286. 

Removal  of,  notice  to  appoint  substitute,  §  286. 

Substitution,  how  made,  |  28i. 

Substitution,  notice  of,  |  285. 
Duties  and  powers  of. 
^        Attachment,  in,  to  give  written  instructions  what  to  at- 
tach, I  543. 
)17>        Authority  of,  {  288. 

Authority  to  acknowledge  satisfaction  of  judgment, 
I  283. 
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Authority  to  bind  client,  I  283. 

Authority  to  receive  money,  and  discharge  <dalm,  S  283. 

Contempt,  neglect  or  violation  of  duty,  a,  |  1209. 

Duties  of,  S  282. 

Pleadings,  subscribing  and  verifying,  |  446. 

Replevin,  may  require  sherifC  to  take  property  In, 

I  611. 
Retraxit,  authority  to  enter,  |  581. 
Satisfaction  of  judgment  by,  §  676. 
Service  of  intervention  on,  |  887. 
Service  on,  for  non-resident,  §  1016. 
Service  on,  manner  of,  §  1011. 
Stipulations  of,  $  283. 
Verification  of  pleading  by,  |  446. 
Removal  or  suspension. 
Accusation  to  be  verified,  S  291. 
Accusation  to  be  written,  |  290. 
Accusation,  objection,  no  particular  form  necessary, 

$  295. 
Accusation,  demurrer  to,  §  295. 
Accusation,  what  must  state,  §  291. 
Accusation,  objection  to  to  be  written,  f  295. 
Accusation,  answer  to,  S  296. 
Accusation,  answer  or  objection  to,  |  294. 
Accusation,  denial  of,  may  be  oral  without  oath,  {  29& 
Accusation,  refusal  to  answer,  proceedings  on,  |  297. 
Appearance,  §  293. 

Appearance,  want  of,  proceedings  on,  f  298. 
Appearing  without  authority,  §  287. 
CiUUon,  §  292. 

Conviction  of  crime,  removal  for,  {  287. 
Grounds  for,  §  287. 
Judgment,  $  299. 

Lending  name  to  another,  removal  for,  {  287. 
Plea  of  guilty,  proceedings  on,  {  297. 
Proceedings,  how  instituted,  §  289. 
Proceedings  taken  upon  information  of  another, 

f  289. 
Proceedings,  when  to  be  taken  by  court,  {  289. 
Reference  to  take  deposition,  S  298. 
Striking  name  from  roll,  §  299. 
Trial,  $  297. 
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ATTORNEY-GENERAL,  escheated  estates,  duties  ot  rela- 
tive to,  SS  1269-1272. 
Need  not  verify  pleadings,  §  446. 
Power  and  duties  of,  prescribed  by  Political  and  Penal 

Codes,  §  262. 
Usurping  office  or  franchise,  action  by  against  party« 

§§  803-810. 
Usurpation  of  office:     See  Usurpation  of  Office. 
AUCTION.    Bids:     See  Bids. 

Execution  sale  to  be  at,  §  694. 
Partition  sale  to  be  at,  {  775. 
Sale  of  attached  vessel  at,  S  824. 
Sales  at,  memorandum  of  auctioneer,  f  1973. 
ANCIENT  FACTS,  evidence  of  common  reputation,  as  to, 

{  1870. 
AWARD  of  arbitrators,  {{  1286  et  seq.    See  Arbitration. 

B  AGO  AGE,  sherift  may  not  interfere  with,  on  attachment 

of  vessel,  §  820. 
BAIL:     See  Arrest  and  Bail. 
BAILIFF  of  supreme  court,  §S  266,  266. 
BANK.    Banking  corporation  not  to  use  name  of  friendly 
society,  I  1276. 
BisBClution,  deposits  and  dividends,  {  1234. 
Ldmitation  of  action  against,  for  deposit,  §  348. 
Kezt  of  kin,  act  allowing  collection  of  deposit  by,  p.  768. 
BANKRUPTCY.    Law  governing  insolvent  debtors,  |  1822. 
BATTERY,  jurisdiction  of  justice's  court,  ^  116. 

Limitation  of  action  for,  |  840. 
BERKELEY,  act  creating  justice's  court  in,  p.  778. 
BENEFICIARY  need  not  be  joined  as  plaintiff,  ji  369. 
BIBLE,  family,  entries  in,  as  evidence,  §  1870. 
BID,  execution  sale,  at,  S  694. 
UabUity  of  sheriff,  §  697. 
Officer  may  refuse,  |  696. 
Probate  sale,  how  received  at,  §f  1649,  1550. 
Refusal  to  pay,  (§  695-697. 
BILL  OF  COSTS,  verifying  and  filing,  §  1033. 
BILL  OF  EXCHANGE:     See  Negotiable  Instruments. 

Complaint  may  be  copy  of,  $  863. 
BILL  OF  EXCEPTIONS:     See  Exceptions. 
Code  ClT.  Proc— 69. 
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BILL  OF  PARTICULARS,  ftirther,  |  464. 

Need  not  be  pleaded,  I  454. 
BIRTH,  declarationfi  of  decedent  relating  to,  §  1870. 
BLANK  in  papers  isBued  by  Justice  of  peace  must  be  fflled. 

§  920. 
BOARD,  majority  may  act,  |  15. 
BOARD  OF  SUPERVISORS,  selection  of  jurors,  |  204. 
BOAT:     See  Shipping. 
BOND:    See  Suretyship;  Undertaking. 

Action  on,  justice's  jurisdiction,  |  112. 

Administrator's  sale,  bond  of  purchaser  at,  S  1567. 

Administrator's:     See  Executor  and  Administrator. 

Agent  for  absentee  in  distribution  proceedings,  oH. 
§§  1692,  1695. 

Appeal:     See  Appeal 

Approval  by  Judge  at  chambers,  {  166. 

Chambers,  judge  may  approve  at,  ^  166. 

Contractor,  of,  |  1203. 

Corporation  as  surety,  §$  1056,  1057. 

Corporation  as  surety,  statute  authorizing,  pp.  762,  763. 

Court  commissioner,  power  to  take  and  approve,  |  259. 

Eminent  domain,  security  for  the  building  of  fences, 
etc.,  I  1251. 

Executor's:     See  Executor  and  Administrator. 

Guardian's:     See  Guardian. 

Injunction,  bond  on,  vacation  or  modification  of,  |  53t 

Injunction  respecting  waters  vacated,  bond  in  case  ot, 
§  532. 

Justice's  clerk,  of,  {  86. 

Libel  and  slander,  bond  to  cover  costs  In,  p.  778.  Stats. 

Municipalities  need  not  give,  {  1058. 

Not  required  of  state,  county,  city,  town,  or  officer. 
§  1058. 

Officer  need  not  give,  §  1058. 

Partial  distribution  of  decedent's  estate,  for,  |S  165S, 
1661,  1662. 

Public  administrator's,  |  1727. 

Qualifications  of  sureties,  S  1057. 

Requisites  of,  in  general,  §  1057. 

Several  actions  on,  costs  and  disbursements  In  cast 
of,  §  1028. 
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State  or  munlcipalltieB  need  not  giYe,  §  1058. 

Vacation  or  modification  of  injunction,  on,  |  582. 
BOOKS  as  evidence,  |  1986. 

Containing  published  decisions,  admissible,  ^  1902. 

iSntries  in  official,  evidence,  |  1920. 

Historical  books  prima  facie  evidence,  S  1986. 

Inspection  may  be  ordered  and  copy  given,  §  1000. 

Judgment  book  to  be  kept,  S  668. 

Law,  presumed  correct,  §§  1900,  1963. 

Presumed  published  by  authority,  §  1968. 

Presumption  of  correctness  of,  S  1968. 

Presumption  as  to  books  purporting  to  contain  reports 
of  decisions,  S  1963. 

Science  or  art,  books  of,  prima  facie  evidence,  |  1936. 
BOUNDARY,  adverse  possession,  §  325. 

ArbitraUon,  |  1281. 

Change  of,  succession  of  Justices  of  peace,  §  107. 

Common  reputation,  evidence,  when  admissible,  (  1870. 

Conflicting,  which  prevail,  S  2077. 

Description  in  deeds,  §  2077. 

Determination  of,  to  lands,  i  2077. 

SMdence  as  to,  |  1870. 

Lake  as,  S  2077. 

Maps,  reference  to,  |  2077. 

Monuments,  |  2077. 

Navigable  waters  as,  |  2077. 

Non-navigable  streams  as,  §'2077. 

Road  aa,  §  2077. 

Rules  for  determining,  S  2077. 

Tide  water  as,  §  2077. 
BREACH  OF  PEACE,  jurisdiction,  S  115« 

Contempt,  when,  §  1209. 
BREACH  OF  PROMISE,  to  marry,  sitting  of  court,  private, 

S  125. 
BUILDING    AND    LOAN    ASSOCIATION,    exemption    of 

shares  of  stock,  §  690. 
bOiLDINQ  contract:     see  Mechanic's  Lien. 
BUILDINGS:     See  Public  Buildings. 

Mechanics'  liens:     See  Mechanics'  Liens. 
BURIAL  GROUND,* presumption  of  dedication  of,  t  1963. 
BURDEN  OF  PROOF,  who  has,  S{  1981,  1982. 
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CALENDAR,  causes  must  remain  on,  till  when,  |  69S. 

Clerk  m\ist  enter  causes  on,  §  693. 

Dropping  causes  from,  §  593. 

Restoring  causes  to,  §  698. 
CAPACITY.    Want  of  a  ground  of  demurrer,  |  439. 
CARRIER,  vessels,  liability  of  on  contract  to  carry,  |  813. 
CATTLE^UARDS,  eminent  domain,  S|  1248)  12U»  1257. 
CASE  AGREED.    Controversy  without  action,  (S  1138-1140. 
CEMETERY,  presumption  that  site  dedicated  for,  S  1963. 
CERTIFICATE.    Acknowledgment,  certificatea  of,  |  1948. 

Appeal,  certificate  to  transcript,  S  953. 

Attorney's  admission  and  license,  of,  SI  277,  27& 

Clerk's,  of  jurors  drawn,  S  219. 

Deposit,  instead  of  ball,  certificate  of,  {  497. 

Evidence,  as,  |§  1901-1907. 

Evidence,  certificate  of  copy  judicial  record  of  foreign 
country  for,  ff  1906,  1907. 

BMdence,  certificate  of  copy  document  for,  generally. 
1$  1919,  1922-1924. 

Evidence,  certificate  of  copy  judicial  record  of  this 
state  or  United  States  for,  S  1905. 

EMdence,  certificate  of  written  law  or  public  writing 
of  any  country  for,  $  1901. 

Execution  sale,  of,  |$  698,  699,  700,  1906,  1906. 

Location,  of,  as  evidence  of  ownership  of  land,  |  1925. 

Phonographic  reporter's  competency,  of,  f  270. 

Proof  of  will,  of,  §§  1317,  1318. 

Purchase,  of,  as  evidence  of  ownership  of  land,  1 1925. 

Recording  officer,  of,  is  prima  facie  evidence,  |  1833. 

Redemption,  of,  I  703. 

Service  of  summons,  of,  §  416. 

Writing,  certificate  to,  form  of,  and  how  executed, 
S  1923. 
CERTIFIED  COPIES,  custodian  of  public  writing  bound  to 
give,  I  1893. 

Judicial  record  of  foreign  country,  of,  §  1907. 
CERTIORARI:     8ee  Review. 

Defined,  §  1067. 

Superior  court  or  Judge  may  issue,  |  76. 

Supreme  court  may  issue,  §§  51,  54l 

Supreme  court  Justice  may  not  grant  at  chani>era, 
I  165. 
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CESTUI  QUE  TRUST:     See  Trust 

Need  not  be  Joined  as  plaintiff,  |  369. 
CHALLENGE:     See  Jurors. 
CHAMBERS,  power  of  judges  at,  §§  166,  166. 

Power  of  court  at,  f  §  176,  1305. 

Writs  and  process  necessary  may  be  issued  at,  §  166. 
CHANGE  OF  NAME:     See  Name. 

CHARACTER,  good,  admissibility  of  evidence  of,  {  2063. 
CHARTS  as  evidence,  §  1936. 

CHATTEL  MORTGAGE,  undertaking  on  appeal  from  or- 
der of  foreclosure,  |  943. 
CHIEF  JUSTICE:     See  Supreme  Court  Justices. 
CHILDREN:    See  Infants. 

CHOSE  IN  ACTION,  assignment  of,  not  to  prejudice  de- 
fense, §  868. 
CITATION,  administrator,  to,  on    revocation    of    letters, 
§f  1384,  1386. 

Administrator,  to  show  cause  why  further  security 
should  not  be  given,  SS  1398,  1402. 

Attorney,  to  answer  accusation,  §  292. 

Election  contest,  to  respondent,  |  1119. 

Executor,  to,  to  render  account,  §§  1623*1626,  1628. 

Executor,  legatees,  etc.,  to,  on  contest  of  will  after 
probate,  {  1828. 

Garnishee,  to,  {  646. 

Heirs  resident  in  county,  to,  t  1304. 

Persons  intrusted  with  decedent's  estate  to  account, 
to,  I  1461. 

Person  suspected  of  embezzling  decedent's  estate,  to, 
§t  1469, 1460. 

Probate,  in,  how  directed  and  what  to  contaih,  f  1707. 

Probate,  in,  how  issued  and  served,  ii  1708, 1709,  1711. 

Sureties  on  administrator's  bond,  to,  f  1894. 

Sureties,  on  application  for  new,  {{  1398-1402. 

Sureties,  on  application  for  release,  §  1403. 

Time  for  service,  {  1711. 
CITIZEN,  bailiffs  and  secretaries  of  supreme  court  shall 
be,  §  266. 

Justice  of  peace  shall  be,  {  169. 
CITY:     See  Municipal  Corporation. 
CITY  ecu  RTS,  abolition  of,  p.  763,  Stats. 

Transfer  of  books,  papers,  etc.,  to  justice,  p.  '<63,  Stats. 
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CIVIL  ACTION:     See  AcUon. 

CLAIM  AND  DELIVERY,  affidavit  for,  must  sUte  what* 

I  510. 
Affidavit  for,  necessary,  |  510. 
Affidavit  for,  when  and  where  filed,  f  520. 
Affidavit  misstating  value  does  not  bind  sherlfC,  |  473. 
Agent,  service  of  order  on,  |  512. 
Agent,  taking  property  from,  |  512. 
Alternative  Judgment,  |  667. 
Answer,  claim  to  be  made  before,  |  509. 
Concealed  property,  how  taken,  |  517. 
Costs  of  course  allowed,  when,  f  1022. 
Costs  when  recovery  less  than  three  hundred  doUai% 

I  1025. 
Damages  for  detention,  f  667. 
Delivery  to  defendant,  |  515. 
Delivery  to  plaintiff,  %%  514,  515. 
Delivery,  when  may  be  claimed,  |  509. 
Judgment  in  the  alternative,  |  667. 
Justices'  courts,  in,  |  870. 
Justice's  court,  in,  where  to  be  brought,  {  882. 
Limitation  of  action  of,  |  838. 
Notice,  when  and  where  filed,  |  520. 
Property,  how  kept  by  sheriff,  f  518. 
Redelivery,  when  defendant  entitled  to,  |  514. 
Redelivery,  undertaking  of  defendant,  |  514. 
Requisition  to  sheriff  to  take  proper^,  f  511. 
Service  of  order  on  defendant,  |  612. 
Sheriff's  fees,  |  518. 

SheriiTs  liability  to  third  person,  |  512. 
Sheriff's  liability  for  defendant's  sureties,  {  515. 
Sheriff's  return,  |  520. 
Sureties,  qualification  of,  |  516. 
Third  person,  claim  of  property  by,  |  519. 
Third  person,  claim  of  properl^  by,  affidavit,  f  519. 
Third  person,  claim  of  property  by,  undertaking  oC 

plaintiff,  I  519. 
Time  when  delivery  may  be  demanded,  |  609. 
Title,  effect  of  judgment  on,  I  1908, 
Undertaking  of  defendant,  |  514. 
Uiidertaking  of  defendant.  Justification  of  aiiretl«i^ 

{515. 
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Undertaking  of  defendant,  justification  of  sureties,  fail- 
ure of,  §  615. 

Undertaking  of  plaintiff,  $  612. 

Undertaking  of  plaintiff,  and  proceedings  in  serving  or* 
der,  §  512. 

Undertaking  of  plaintiff,  exception  to  sureties,  |  518. 

Undertaking  of  plaintiff,  exception  to  sureties,  failure 
to  make,  |  513. 

Undertaking  of  plaintiff  where  tliird  person  claima 
property,  |  519. 

Undertaking,  when  and  where  filed,  {  520. 

Verdict  in,  requisites  of,  $  627. 

Verdict  in,  assessment  of  damages,  §  637. 
CLAIM  OF  PROPERTY  in  attachment,  §  549. 

In  execution,  $  639. 

In  replevin,  §  519. 
CLAIMS:    See  Estates  of  Decedents;  Mechanics'  Liens. 

Adverse,  §§  738-751.    See  Adverse  Claim. 

Preferred,  claims  for  wages  are,  §§  825,  1204. 
QLERQYMENr  privileged  communications,  i  1881. 
CLERK,  affidavits,  may  take,  §§  2012,  2013. 

Appraiser,-  no  clerk  or  deputy  to  he,  §  1444. 

Certified  list  of  jurors  to  he  filed  with,  §  208. 

County  clerk:     See  County  Clerk. 

Duty  of,  in  contested  elections,  §  1118. 

Duty  of,  on  confession  of  judgment,  §  1134. 

Judgment,  time  to  enter,  §  664. 

Judgment,  to  enter,  |  664. 

Judgment-hook,  to  keep,  §  668. 

Judgment-docket,  to  keep,  §§  671-673.    . 

Judgment-roll,  to  make  up,  §  670. 

Justices',  §§  86-97.    See  Justice's  Clerk. 

Mandate,  what  to  transmit  on  verdict  on,  {  1093« 

Must  enter  causes  on  calendar,  {  593. 

Must  Indorse  on  complaint,  what,  §  406. 

Must  keep  register  of  actions,  §  1052. 

Partition  sales,  to  invest  proceeds  of,  {  789. 

Partition  sale,  duty  of,  on  investment,  §  791* 

Partition,  to  attest  decree  in,  |  1684. 

Register  of  actions,  to  keep,  $  1052. 

Roll  of  attorneys,  to  keep,  §  280. 

Seal  to  he  kept  by,  |  152. 
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Supreme  court,  of,  i  262. 

Testimony,  when  to  take,  S  1051. 

To  return  writ  of  review  with  tranBcrIpt»  f  1070. 
In  probate  matters. 

Petition  for  letters  filed  with,  |  1371. 

To  set  petition  for  hearing,  |  1878. 

To  file  and  record  certificate  of  proof,  f  1818. 

To  post  notices,  |  1373. 

To  Issue  citation,  |  1884. 

To  record  letters,  etc.,  §  1887. 

To  sign  and  seal  letters,  |  1366. 

To  Issue  letters,  {  1412. 

To  enter  claims  on  register,  {  1497. 

To  sign  citation,  §  1707. 

When  to  Issue  subpoenas  and  citations,  |{  1707, 170S. 
CLOSED  DOORS,  trial  with,  |  126. 
CLOUD  ON  TITLE,  parties  in  action  to  remove,  f  SSI, 

See  Quieting  Title. 
CODE  OF  CIVIL  PROCEDURE,  action  pending,  how  af- 
fects, I  8. 

Cited,  enumerated,  etc.,  how,  $  19. 

Construction  of:     See  Construction. 
•   Construction  of  words  and  phrases,  §  16. 

Construed  liberally,  |  4. 

Continuation  of  statutes  and  common  law,  f  5. 

Divided  into  four  parts,  §  1. 

Establishes  law  on  subjects  to  which  it  relates,  |  4. 

Is  continuation  of  statutes  and  common  law,  f  5. 

Justices'  court,  sections  applicable  to,  |  926. 

Limitation  statute,  how  code  afTects,  $  9. 

No  statute  continued  in  force  because  conaistttnt  with, 
§  18. 

Not  retroactive,  §  3. 

OfKce,  repeal  of,  by  code,  {  7. 

Penal,  provides  for  prosecution  of  criminal  actton,  |  SI* 

Private  statutes  not  repealed  by,  §  18. 

Repeal  by,  does  not  aftect  existing  rights,  f  18. 

Repeal  by,  does  not  revive  former  laws,  f  18. 

Repealing  effect,  |  18. 

Retroactive  effect,  $  8. 

Rights  existing  or  accrued  not  affected  by/  |  IS. 

Rights  not  affected  by,  |  8. 
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Statutes  not  expressly  continued  In  force  repealed  by, 
I  18. 

Statutes  in  derogation  of  common  law,  construction  of, 
14. 

Statutes  repealed  by,  §  18. 

Tenure  of  offtce,  how  affected  by,  §  6. 

When  takes  effect,  |  2. 
CODICIU  will  includes,  f  17. 

See  Wills  I. 
COLOR  OF  TITLE:    See  Adverse  Possession. 
COMMISSION,  executor  or  administrator's,  §  1618. 

To  take  testimony:     See  Deposition. 
COMMISSIONER:    See  Court  Commissioner. 

Findings  of,  force  and  effect  of,  §  644. 

Findings,  judgment  on,  |  644. 

Foreclosure,  suits  for,  commissioners  in,  f  i26. 

Insurance:     See  Insurance  Commissioner. 

May  take  aflldayits  in  another  state,  |  2013. 
COMMON  LAW,  code  continuation  of,  §  6. 

Statutes  in  derogation  of  construction  of,  f  4. 
COMMUNITY  PROPERTY,  inventory  of  decedent's  esUte 

to  show  what  is,  |  1445. 
COMPENSATION:     See  Salary. 

Agent  of  absentee  in   distribution   proceedings,   o( 
I  1692. 

Appraisers  of  decedent's  estate,  of,  f  1444. 

Attorneys',  |  1021. 

Commissioners',  at  foreclsoure  sale,  {  729. 

Elisor's,  for  summoning  jurors,  |  228. 

Bxectttor  and  administrator's,  {{  1616,  1618. 

Guardian's,  |  1776. 

Partition  proceedings,  in:     See  Partition. 

Referees  in  probate,  %%  1508,  1636. 

Referees,  |  1021.    See  Referees. 

Trustee's,  on  settlement  of  accounts  after  distribution, 
§  1700. 
COMPLAINT:     See  Particular  TiUe;   Pleadings. 

Action  commenced  by  illing,  §  405. 

Action  commenced  when  filed,  |  350. 

Allegations  material,  what  are,  §  463. 

Allegations  material,  not  controverted  deemed  true,  I 

I  462. 
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Amended,  answer  to,  |  472. 

ATOftwrted,  fiUas  and  MrrSce  d,  |  i72. 

Amended,  in  partition,  |  761. 

Amended  of  course,  |  472. 

Amendment  of,  §§  472,  478.    See  Amendments. 

Answer  to,  shall  contain  what,  |  437. 

Boats,  in  actions  against,  %%  814^16. 

Causes  of  action  to  be  separately  stated,  |  427. 

Cloud  on  title,  |  788. 

Conditions  precedent,  {  467* 

Contains  what,  f  426. 

Death,  §  385. 

Default  of  defendant,  Judgment  cannot  exceed  amoaal 

demanded,  |  580. 
Defective  heading,  ft  1046. 
Demurrer  to,  §§  422,  430,  431. 
Demurrer,  sustaining,  time  to  amend,  i  476. 
Description  of  real  property,  in  ejectment,  f  465. 
Distribution  proceedings,  in,  |  1664. 
Ejectment,  In,  description  of  property^  f  455. 
eminent  domain,  in,  |  1244. 

Fictitious  name,  when  party  may  be  sued  by*  f  474. 
First  pleading  of  plaintiff,  |  425. 
Forcible  entry  and  detainer,  in,  f  1166. 
Forcible  entry  and  detainer,  amendment  of,  f  1173. 
Genuineness  of  instruments,  how  controverted,  i  44S. 
Genuineness    of    instruments    in,     when    admitted, 

§§  447-448. 
Genuineness  of  instrument,  when  not  admitted,  f  449. 
In  particular  actions.:     See  Particular  Title. 
Indorsed,  how,  §  406. 

Joinder,  what  actions  may  be  Joined,  §  427. 
Judgment-roll,  as  part  of,  |  670. 
Justices'  courts,  in:     See  Justice's  Court. 
Libel,  how  stated  in,  |  460. 
Liberally  construed,  |  452. 
Lost,  how  supplied,  I  1045. 
Objection  not  appearhig  on,  may  be  taken  by  answer, 

I  438. 
Objections,  when  deemed  waived,  ft  434. 
Particulars  of  claim,  f  454. 
Partition,  in,  §  753. 
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Pleading,  as  a,  ft  422. 

PoUce  court,  in,  §§  929-931. 

Quo  warranto,  in,  requisites,  §  804. 

Service  of,  with  summons,  {  410. 

Service  of,  copy  to  be  served  on  each  defendant,  {  410. 

Ships,  in  actions  against,  %%  814,  815.^ 

Signature  to,  ft  446. 

Slander,  how  stated  in,  f  460. 

Statement  of  cause  of  action,  how  made»  i  426. 

Statutes  pleaded  how,  ft  459. 

Supplemental,  in  partition,  ft  761. 

Supplemental,  when  allowed,  ft  464. 

Variance,  amendment,  ft  ft  469,  470. 

Verification  of,  ft  446. 

Verified  in  action  against  ship,  ft  815. 

What  to  contain,  ft  426. 

Written  instruments,  demand  for  inspection,  ft  449. 
See  Pleadings;  Justice's  Court 
COMPOUNDING  by  executor,  ft  1688. 
COMPROMISE,  executor,  by,  ft  1688. 

Offer  of,  as  evidence,  §ft  997,  2078. 

Offer  of,  before  trial  in  Justice's  court,  and  its  effect, 
ft  895. 

Offer  of,  how  made  and  its  effect,  ft  997. 

Receiver  may,  ft  568. 

Without  seal  good,  ft  1934. 
COMPUTATION  of  time,  ft  12. 

CONCLUSIONS  OF    LAW:      See   Court  Commissioners; 
Findings;  Reference. 

Erroneous,  vacation  of  judgment,  ft  663. 
CONCEALED,  property,  possession    of,    how    demanded, 
ft  517. 

Defendant,  service,  how  made  on,  ft  412. 

Witness,  subpoena,  how  served  on,  ft  1988. 
CONCLUSIVE  EVIDENCE:     See  Evidence. 
CONCURRENT  JURISDICTION.     Justices'   and   superior 
courts,  ft  113. 

Justices'  and  superior  courts  in  cases  of  forcible  en- 
try,  ft   1163. 
CONDEMNATION:     See  Eminent  Domain. 
CONDITION  PRECEDENT,  how  pleaded,  ft  457. 
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CONDUCTOR,  exempt  from  Jury  duty,  ft  200. 
CONFESSION:     See  Evidence. 

Of  adultery,  divorce,  |  2079. 
CONFESSION  OF  JUDGMENT,  conclusiveness  of,  in  can- 
tempt,  §  1222. 

Costs  on  entry  of,  §  1134. 

Entry  of,  |  1134. 

For  contingent  liability,  {  1132. 

For  debt  due,  |  1132. 

In  Justice's  court,  t  1136. 

See  Justice's  Court 

Judgment-roll,  |  1134. 

Statement  of  defendant,  filing,  §  1134. 

Statement  of  defendant,  what  to  contain,  t  1133. 

Statement,  to  be  signed  and  verified,  |  1133. 

What  court  may  enter,  §  1132. 
CONFLICT  OF  LAWS,  attachment,  §  537. 

Injimction  to  stay  proceedings  in  foreign  state,  i  62tt. 

Interpretation  of  contract,  |  1867. 

Limitation  of  actions,  {  361. 
CONGRESS,  proceedings  of,  how  proved,  i  1918. 
CONSANGUINITY,  appraisers,  as  disqualifying,  f  1444. 

Judge  or  Justice,  as  disqualifying,  §  170. 

Juror,  as  disqualifying,  §  602. 

Receiver,  as  disqualifying,  i  566. 

Referee,  as  disqualifying,  i  641. 

See  Affinity. 
CONSIDERATION,  recital  of,  effect  of,  {  1962. 
CONSOLIDATION  of  actions,  |  1048. 

Suits  to  foreclose  mechanics'  liens,  |  1196. 
CONSPIRACY,  declarations  of  conspirator,  |  1870. 
CONSTABLES.    Attorney,  constable  may  not  act  as.  In 
Justice's  court,  {  842. 

Limitation  of  action  against,  {  339. 
CONSTITUTION  defined,  i  1897. 

Is  the  organic  law,  i  1897. 
CONSTRUCTION,  code  continuation  of  statutes  and  com* 
mon  law,  {  5. 

Code,  of,  rules  of,  i|  4,  5,  7. 

Code  liberally  construed,  S  4. 

Descriptions  of  land,  rules  for  construing,  S  2077. 
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Instnunents,  of,  f  XS64. 

Infltraments:     See  Contracts. 

Phrases,  of,  f  16. 

Phrases:    See  Words  and  Phrases. 

Pleadings,  liberal,  i   452. 

Statutes  in  derogation  of  common  law,  |  4. 

Technical  words  and  phrases,  of,  §16. 

Words,  of,  §  16. 

Words,  particular,  in  code,  |  17. 

Words  as  to  tense,  gender,  number,  f  17. 

Words:     See  Words  and  Phrases. 

CONSTRUCTIVE  NOTICE:     See  Notice. 

CONSUL,  affidavit,  may  take,  in  foreign  country,  f  2014. 

CONTEMPT,  acts  amounting  to,  |  1209. 

Appearance,  failure  of  party  to  make,  proceedings, 
S  1220. 

Appearance,  failure  to  make,  prosecuting  undertak- 
ing, I  1220. 

Arrest,  custody  of  prisoner,  §  1214. 

Arrest  of  witness  is,  |  2068. 

Attachment,  warrant  of,  |  1212. 

Attachment  may  issue,  §  1212. 

Attorney,  assuming  to  be,  |  1209. 

Attorney,  by,  $  1209. 

Attorney  practicing  without  license,  {  281. 

Bail  by  arrested  person,  §  1213. 

Bail  bond,  form  and  conditions  of,  |  1215. 

Commitment  may  issue,  $  1212. 

Committed  in  presence  of  court,  summary  punish- 
ment, §  1211. 

Committed  not  in  presence  of  court,  affidavit  or  state- 
ment of,  I  1211. 

Committed  not  In  presence  of  court,  attachment  or 
commitment,  §  1212. 

Conclusiveness  of  Judgment,  $  1222. 

Confinement,  extent  of,  §  1221. 

Damages,  when  party  fails  to  appear  at  hearing, 
I  1220. 

Disobedience  to  order  for  inspection  of  writings,  1 1000. 

Executor  committed  for,  to  be  removed,  fi  1721. 

Fine  for,  |  1218. 

Code  CiT.  Proc— 70. 
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Quardian  committed  for,  to  be  removed*  |  1721. 

Hearing,  i  1217. 

Hearing,  proceedings  if  party  fails  to  appear,  f  122A. 

ninesB  as  cause  for  non-appearance  of  part7  arrested, 
I  1221. 

Imprisonment,  §  1218. 

Imprisonment .  until  performance,  |  1219. 

Inferior  tribunal,  by,  $  1209. 

Interpreter,  when  guilty  of,  {  1884. 

Judgment  and  penalty,  |  1218. 

Judgment  in,  final  and  conclusive,  f  1222. 

Juror,  by,  |  1209. 

Justices'  courts,  in,  §§  90G-910.    See  Justice's  Gonrt 

Magistrate,  by,  $  1209. 

Mandamus,  disobeying,  §  1097. 

Non-residents,  |  1015. 

Notice  to  show  cause,  {  1212. 

Officer,  by,   §  1209. 

Omissions  amounting  to,  |  1209. 

Party,  by,  §  1209. 

Penalty  for,  i  1218. 
'    Power  of  judicial  officer  to  pimish  for,  {  178. 

Practicing  law  without  license,  $  281. 

Probate  court's  citation,  disobeying,  St  14o0,  1461. 

Punishment  for,  $  1218. 

Re-entry  after  eviction  is,  effect  of,  {  1210. 

Re-entry  after  eviction  is,  proceedings  on  convictioD 
of,  I  1210. 

Return  of  warrant  of  arrest,  and  undertaking,  officer 
must  make,  §  1216. 

Second  application  for  order  a,  {  183. 

Service  of  process,  §  1016. 

Sheriff  to  arrest  and  detain  person  till  discharged, 
$  1214. 

Subpoena,  disobedience  of,  {  1991. 

Subsequent   applications   for   orders   refused   by   an- 
other judge,  fi  183. 

Supplementary    proceedings,    disobeying    orders    in, 
§  721. 

Warrant  of  attachment,  f  1212. 

What  act  or  omission  is,  §  1209. 

What  constitutes,  §  1209. 
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Wltaess,  by,  §  1209. 

Writings,  disobedience  to  order  for  inspection  ot, 
i  1000. 

CONTEST,  probate,  of:  See  WUls  VIII,  IX. 

CONTINUANCE,  absence  of  evidence,  showing  required* 
i  695. 

Absence  of  attorney,  {  696. 

Absence  of  Judge,  proceedings  on,  {  189. 

Absence  of  party,  §  596. 

Absence  of  witness,  affldarit,  what  to  state,  f  696. 

Absence  of  witness,  admission  of  testimony,  f  696. 

AffldaYit  for,  |  696. 

Attorney,  party  or  witness  attending  on  legislature, 
§  696. 

Contempt  proceedings,  in,  §  1217. 

Commission  to  take  deposition,  non-return  of,  {  2027. 

Costs  may  be  imposed  as  condition  of,  |  1029. 

Deposition,  non-return  of,  showing  necessary^  i  2027. 

Deposition  of  witnesses,  |  696. 

Election  contest,  continuance  in,  §  1121. 

Forcible  entry  and  detainer,  on  amendment  in,  |  1178. 

Hearing  of  settlement  of  account,  postponement  of, 
$  1636. 

Jury,  continuance  of  cause  when  jury  required,  §  214. 

Jury,  demand  of,  continuance  of  cause,  §  214. 

Justice's  court,  §§  873-877.    See  Justice's  Court 

Justice's  court,  continuance  where  amendment  grant- 
ed, §  869. 

Legislature,  attendance  of  attorney,  party  or  witness 
on,  §  696. 

Mandamus  proceedings,  |  1090. 

Order  refusing  deemed  excepted  to,  |  647. 

Partition,  continuance  in,  for  purpose  of  determining 
respective  claims,  |  774. 

CONTRACTS.     "Agreement"    includes    deeds    and    wills, 
I  1866. 
Arrest,  when  ground  for,  §  479. 
Attachment,  when  ground  for,  §  687. 
Consideration  presumed  in  written  contract,  §  1993. 
Consideration,  recital  of,  effect  of,  I  1962. 
Construction,  circumstances  considered,  |  1860. 
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Construction,    construed   In   flavor   of  natural   rlsht. 

I  1866. 
Construction  construed  In  whose  favor,  f  1864. 
Construction,  court  confined  to  tenna  in  BubBtaiioe» 

§  1858. 
Construction,  duty  of  judge,  |  1858. 
Construction,  effect  to  be  given  to  all  parts,  §  1868. 
Construction,  evidence  that  words  used  in  peculiar 

sense,  |  1861. 
Construction,  lex  loci  governs,  |  1857. 
Construction  of,  in  general,  |  1858. 
Construction  of  language  relates  to  place  where  nsed, 

I  1857. 
Construction,  particular  provision  prevails  over  gen- 
eral, §  1859. 
Construction  of,  question  of  is  for  court,  |  2102. 
Construction,  of  two  constructiona,  which  preferred, 

I  1864. 
Construction,  terms  construed  in  general  acceptatioii, 

§fi  1861, 1865. 
Construction,  written  words  control  printed,  I  1862. 
Decedent's,  to  convey  land,  §§  1597-1607. 
Decedent's,  to  purchase  land,  %%  1665-1568. 
Execution  of,  defined,  |  1938. 
Joinder  of  actions  arising  out  of»  §  427. 
Joint:   See  Joint  Contracts. 
Lex  loci  governs  construction,  f  1857. 
Limitation  of  action  on  unwritten,  |  839. 
Limitation  of  action  on  written,  |  337. 
Limitation  of  action  on  written,  executed  out  of  state, 

S  339. 
Obligation  arises  from  contract  or  operation  of  law. 

S  26. 
Obligation,  definition,  ^  26. 
Offer  of  performance,  effect  of,  f  2074. 
Presumption  in  favor  of  consideration,  {  1963. 
PresumpUon  tbat  writing  is  truly  dated,  §  1968. 
Recitals  in,  conclusiveness  of,  1 1962. 
Reduced  to  writing  deemed  to  be  the  whole,  S  186^ 
Sealed,  distinction  between,  and  unsealed  inatmmeats 

abolished,  ft  1932. 
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Sealed,  may  be  discharged  or  changed  by  Qx&sealed» 
§  1932. 

Set  out  In  answer,  when  deemed  admitted,  |  448. 

Several  actions  on,  costs  and  disbursements  in  case  o( 
§  1028. 

Specific  kind  of  money,  {  667« 

Successiye  actions  on,  §  1047. 

Writing  deemed  to  contain  whole  agreement,  {  1856. 

Written,  merger  of  oral  negotiations,  f  1856. 
CONTRACTOR!,  bond  of,  §  1203. 

Lien  of:   See  Mechanic's  Lien. 
CONTRIBUTION:   See  Sureties. 

Debtors,  among,  $  709. 

Legatees  and  devisees,  among,  |  1564. 
CONTROVERSY,  submitting  without  acUon,  Si  1138-1140. 
CONVERSATIONS,  all  admissible  where  part  admitted* 

$  1854. 
CONVERSION,  acUon  for,  by  executor,  §  1583. 

Of  decedent,  action  for,  against  executor,  §  1584. 
CONVEYANCE:    See  Deeds. 

COPARCENERS.    Any  number  may  sue  or  defend  for  all. 
It  881,  384. 

Parties  in  suits  concerning,  §§  381,  384. 

Partition:    See  Partition. 
COPY,  amendments,  copies  to  be  served,  §  432. 

Certified,  custodian  of  public  writing  bound  to  give, 
i  1893. 

Demanding  of  writing,  {  1000. 

Lost  paper,  of,  when  may  be  used,  f  1045. 

Lost  pleading  or  paper,  supplied  by  cr  py,  {  1046. 

Public  record,  right  to  make  copies,  §  1892. 

Record,  copy  requires  seal,  §  153. 

Secondary  evidence,  copy  is,  §  1830. 

Writing,  demanding  copy  of,  $1000. 

Writing,  evidence  when  original  accounted  for,  etc, 
I  1855. 

Writing,  pleadings,  effect  of  setting  forth  in,  {i  447-449. 
CORONER,  limitation  of  action  against,  f  339. 

Powers  and  duties  of,  prescribed  by  Politic4d  and  Penal 
Codes,  f  262. 

Public  administrator,  act  requiring  coroner  to  act  as 
in  certain  cases,  p.  781. 
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CORPORATION,  attachment  of  stock,  §{  641,  542. 

Change  of  name,  procedure  on,  §  1276. 

DlsBolved  how,  §  1227. 

DiBBolution,  appeal,  {  1238. 

Dissolution,  application  for,  filing,  t  1230. 

Dissolution,  application  for,  hearing,  1 1232. 

Dissolution,  application  for,  how  signed  and  yerifled, 
$  1229. 

Dissolution,  application  for,  to  be  written,  §  1228. 

Dissolution,  application  for,  to  contain  what,  %  1228. 

Dissolution,  Judgment-roll,  |  1288. 

Dissolution,  objection  to,  |  1231. 

Dissolution,  publication  or  posting  of  notice,  |  1230. 

Dissolution,  where  applicant  is  savings  and  loan  asso- 
ciation, §  1234. 

Bzamination  of  witness,  entitled  to  be  present  at, 
I  2043. 

Bxecutton,  stock,  etc.,  subject  to,  {  688. 

Bxecutor,  guardian,  etc.,  as,  §  1348. 

Executor,  guardian,  trustee,  etc.,  power  to  act  as,  pp. 
768  et  seq..  Stats. 

Foreign,  security  for  costs,  |  1036. 

Foreign,  publication  of  summons,  $S  412,  418. 

Foreign,  service  of  summons  on,  §  411. 

Injunction  to  suspend  business  of,  {  631. 

Juror,  ofQcer  as,  §  602. 

Limitation  of  actions  against  directors  and  stock- 
holders, §  359. 

Limitations  of  action  to  recover  stock  sold  for  delin- 
quent assessment,  |  *341. 

Quo  warranto,  §  803. 

Receiver  for,  §  564. 

Receiver  upon  dissolution  of,  i§  564,  565. 

Savings  and  loan  association,  dissolution  of,  S  1234. 

Stock,  attachment  of,  §§  541,  542. 

Stock  and  interests  in,  subject  to  execution,  I  688. 

Summons,  service  on,  §  411. 

Summons,  publication,  §§  412,  413. 

Surety  corporation,  duty  of  insurance  oommlssioner, 
p.  762,  Stats. 

Surety  or  guarantor,  as,  ||  1056, 1057. 
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Surety,  when  may  act  as  sole  surety  and  when  not, 
pp.  762,  763,  Stats. 

Usurpation  of  franchise  by,  action  against,  i  808. 

Verification  of  pleading  by  officer  of,  §  446. 
CORROBORATIVE  EVIDENCE,  defined,  |  1839. 
COSTS,  affidavit  of,  |  1038. 

Agreed  case,  costs  prior  to  trial  not  allowed,  |  1139. 

Amendment  for  variance,  costs  on,  §§  469,  470. 

Amendment  of  pleading  of  course,  without,  |  472. 

Amendment,   Imposition  of   terms  on   allowance   of, 
I  473. 

Amendment,  in  complaint  in  forcible  entry,  not  im- 
posed, I  1173. 

Answer,  after  time,  imposition  of  terms,  {  478. 

Answer,  imposing  costs,  on  allowance  of,  |  4V2. 

Appeal,  of,  discretionary  with  court  in  wnat  cases, 
§  1027. 

Appeal,  on,  execution  therefor,  §  1034. 

Appeal,  on,  how  claimed  and  recovered,  §  1034. 

Appeal,  on,  memorandum,  of  filing  and  service,  |  1034. 

Appeal  to  superior  court,  on,  §  980. 

Apportionment  of,  %  1025. 

Attachment,  on  refusal  to  give  memorandum,  §  646. 

Attorney's  fees,  on  suit  by  executor  on  claim  against 
estate,  §  1510. 

Attorney's  fee,  in  action  on  bond  in  condemnation  pro- 
ceeding, I  1251. 

Attorney's  fees,  in  foreclosure,  §  726. 

Attorney's  fee,  in  foreclosure  of  mechanic's  Uen,  1 1195. 

Attorney's  fees,  in  injunction  suits,  §  582. 

Attorney's  fees,  in  partition,  §§  796,  798. 

Bill  of,  filing  and  serving,  ft  1033. 

Bill  of,  motion  to  tax,  $  1088. 

Bill  of,  notice  of  motion  to  tax,  time  to  file,  f  1038. 

Compromise,  costs  when  offer  of  rejected,  a  895,  997. 

Confession  of  Judgment,  costs  on,  1 1184. 

Confession  of  Judgment  in  Justice's  court,  on,  |  1136. 

Continuance,  on,  §  1029. 

County,  against,  |  1089. 

Decedent's  estate,  by  whom  to  be  paid,  $  1720. 

Decedent's  estates,  costs  of  partial  distribution,  §  1661. 

Decedent's  estate,  costs  of  final  distribution,  f  1664. 
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Decedent's  estate,  costs  on  suit  by  executor  sgnlnirf, 
$  1510. 

Decedent's  estate,  execution  for,  §  1720. 

Decedent's  estate,  proceedings  for  partial  distribution 
paid  by  applicant,  |  1668. 

Default  Judgment  includes,  |  686. 

Deposition  out  of  state  on  oral  interrogatories*  fees 
and  mileage  of  party,  |§  2026^. 

Discretion  of  court,  allowed  in*  when,  §  1026. 

Election  contest,  of,  §  1126. 

Eminent  domain,  in,  |  1255. 

Escheat  proceedings,  in,  §  1271. 

Estates  of  decedents,  §  1031. 

Execution  purchaser  refusing  to  comply  wltb  bid,  lia- 
bility for,  I  695. 

Executors,  actions  by  and  against*  I  1081. 

Executor,  liability  of,  for,  §  1509. 

Fees  of  referee,  amount  of,  $  1028. 

Fees  of  what  officers  included  in,  f  1021« 

Forcible  entry  and  detainer,  in,  |  1174. 

Foreclosure  suit,  in,  t  726. 

Frivolous  appeal,  on,  §{  967,  980. 

Garnishee,  refusing  to  give  memorandum  of  credits 
subject  to,  I  646. 

Guardian,  sale  by,  costs  of,  |  1786. 

Homestead,  costs  of  setting  apart  chargeable  to  es- 
tate, §  1486. 

Judgment,  costs  to  be  included  in,  §  1036. 

Judgment,  relief  from,  imposition  of  terms,  f  478. 

Justice's  court,  in,  included  in  judgment,  |  896. 

Justice's  court,  in,  on  amendment  of  pleadings,  f  869. 

Justice's  courts,  in,  prevailing  party  entitled  to,  S  924. 

Justice's  court,  in,  where  offer  of  compromise,  f  896. 

Justice's  court,  fees  in,  $|  91,  896.  924.  See  Justice's 
Court. 

Libel  or  slander,  bond  for  costs  in  actions  for,  p.  778, 
Stats. 

Mandamus,  in,  S  1095. 

Mechanic's  Hen,  in  action  involving,  |f  1198,  1195. 

New  trial,  defendant  in  eminent  domain  to  pay  wher# 
he  recovers  less,  $  1264. 

Nonsuit,  on,  H  681. 

Of  course  to  defendant,  in  what  cases,  |  1024. 
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Of  course  to  plaintiff,  in  what  cases,  1 1022. 

Partial  distribution  of  decedent's  estate,  of,  |  1661. 

Partition,  in,  §i  768,  769,  771,  796,  799. 

Partition,  of,  a  lien  on  shares  of  parceners,  |  796. 

Poor  litigants,  waiver  of  fees,  $  91 

Postponement  of  trial,  on,  $  1029. 

Probate  court,  in,  by  whom  to  be  paid,  {  1720. 

Probate  homesteads,  I  1483. 

Probate  of  will,  costs  of  contest  after,  {  1332. 

Quiet  title,  in  action  to,  §  739. 

Quo  warranto,  in,  §  809. 

Referee's  fees,  H  768,  1028,  1608. 

Refusal  to  accept  part  of  claim,  costs  not  recoverable, 

when,  I  1503. 
Remittitur,  filing  costs  after,  I  1034. 
Review,  other  than  by  appeal,  on,  $  1032. 
Security  for,  in  justices'  courts,  {  923. 
Security  not  given  for,  action  dismissed,  {  1037. 
Security  required  of  nonresident  or  foreign  corporation 

in  special  proceedings,  $  1036. 
Security,  when  plaintiff  nonresident  or  foreign  cor- 
poration, {  1036. 
Separate  defenses,  costs  in  case  of,  {  1026. 
Several  actions  brought  on  single  cause,  carry  costs  in 

but  one,  §  1023. 
Several  defendants  not  united  in  Interest,  costs,  S  1026. 
Sham  answer,  costs  on  striking  out,  I  453. 
Shorthand  reporter,  fees  of,  $  271, 
State,  against,  §  1038. 
State,  awarded  against,  {  1038. 
Tender,  how  affects,  $  1030. 
Three  hundred  dollars,  not  allowed  when  recovery  less 

than,  I  1025. 
Transfer  of  action  to  another  court,  for,  {  399. 
Trustees,  in  actions  by  and  against,  $  1031. 
Undertaking,   additional,   when  plaintiff   nonresident, 

I  1036. 
Undertaking,   when  plaintiff  nonresident  or  foreign 

corporation,  1 1036. 
Verification  of  memorandum  of  costs,  |  1033. 
Wages,  in  disputed  claim  for,  {  1207. 
What  included  under.  §  1021. 
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When  allowed  in  discretion  of  conrt,  1 1025. 

When  tender  made  before  suit,  |  1030. 
COTE N ANTS.    Any  number  may  sue  or  defend  for  all, 
{§  381,  884. 

Parties  in  suits  concerning,  |$  881,  884. 

Parties,  claimants  under  common  source  of  title  may 
unite,  I  881. 

Partition,  may  sue  for,  $  752. 

Partition  and  distribution  of  estates  of  decedents, 
H  1676, 1676. 

Partition,  §{  752-801.    See  Partition. 

Waste,  liabiUty  for,  $  782. 
COUNSEL:   See  Attorney. 
COUNTERCLAIM,  answer  may  contain  several,  |  441. 

Answer  to  contain,  |  437. 

Assigimient  does  not  bar,  $  440. 

Basis  for,  what  is,  {  488. 

ControTerted,  allegations  are  deemed,  when,  S  462. 

Cross  demand,  when  deemed  compensated,  |  440. 

Death  does  not  bar,  $  440. 

Demurrer  to,  $§  443,  444. 

Dismissal  in  case  of,  |  581. 

Judgment  when  counterclaim  exceeds  plaintiff's  de> 
mand,  $  666. 

Judgment  where  affirmative  relief  demanded  |  6S6. 

Jury  must  find  amount  of  recovery,  when,  $  626. 

Justice's  court,  in,  §§  865,  866,  886.   See  Justice's  Court 

Mechanic's  lien,  §  1184. 

Misjoinder,  demurrer  for,  $  444. 

Must  arise  out  of  what  transaction  or  obligation,  |  488. 

Omission  to  set  up,  effect  of,  |§  439,  856. 

Separately  stated,  must  be,  $  441. 

Transaction  which  must  arise  out  of,  $  488. 

Verdict  in  action  where  set  up,  requisites  of,  $  626. 

When  to  be  set  up,  fi  438. 
COUNTY,  actions  affecting,  where  brought,  $  894. 

Actions  affecting,  transfer  of,  to  another  county,  f  394. 

Bond,  need  not  give  in  action,  §  1068. 

Change  in  boundary,  succession  of  Justices,  $  107. 

Complaint  must  show  where  filed,  {  426. 

Costs  against,  how  paid,  {  1039. 
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Includes  city  and  coirnty,  f  17. 

Injunction  by,  undertaking  not  required,  |  629. 

Limitation  on  actions  rejected  by  supervisoiB,  |  842. 

New,  execution  of  process  in  case  of,  p.  780,  Stats. 

Mew,  Justice  has  authority  of  predecessor,  |  916. 

Officers  of,  exempt  from  Jury  duty,  |  200. 

Service  of  summons  on,  §  411. 

Summons  must  state  where  complaint  filed,  $  407. 

Venue,  action  brought  in  wrong  county,  change  of, 

I  896. 
Venue,  action  brought  in  wrong  county,  trial  of,  {  896. 
Verification  of  pleadings  by,  $  446. 
COUNTY  CLERK,  certified  list  of  Jurors,  to  be  placed  with, 
I  208. 
Disqualification  to  practice  law,  $  171. 
Duty  of,  as  to  list  of  Jurors,  §  209. 
Investment  in  name  of,  of  proceeds  In  partition  sale, 
I  789. 

See  Clerk. 
COUNTY  COURT.    Transfer  of  books,  records  and  actions 

to  superior  court,  {  79. 
COUNTY  TREASURER,  deposit  In  court  must  be  paid  to, 

{  673. 
COURSE  OF  PROCEEDING  when  code  does  not  specifi- 
cally provide  for,  §  187. 
COURT  COMMISSIONER/appointment,  {  268. 
Compensation  of,  $§  269,  729. 
Death  of,  elisor  to  execute  deed,  {  726. 
Examination  of  candidates  for  admission  to  bar,  S  276. 
Fees  of,  §§  269,  729. 
Findings,  exceptions  to,  |  646. 
Foreclosure,  §  726. 
May  not  grant  injunction,  |  269. 
Not  to  have  partner  practice  law,  {  172. 
Number  of,  {  268. 
Oath  of,  on  foreclosure,  $  729. 
Powers  of,  §  269. 
Powers  of,  limitation  on,  |  269. 
Qualifications,  |  268. 

Reference  to,  report  to  be  made  within  twenty  days, 
§  648. 
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Reference  to,  §$  638-641.    See  Reference. 

Report  of  concluBions,  |  269. 

Report  of  concltiaions,  exception  to,  |  259. 

Report,  findings  of  fact  and  conclusion  of  law,  uejitt 

rately  sUted,  S  643. 
Review  of  finding,  §S  259,  645. 
Sale,  report  of,  §  729. 
Sale  under  foreclosure,  fees  on,  |  729. 
Seal  of,  I  259. 

Undertaking  of,  on  foreclosure,  $  729. 
COURTSf  abbreviations,  use  of,  {  186. 

Absence  of  Judge,  proceedings  in  case  of,  |  189* 

Adjournment  for  absence  of  Judge,*  §  139. 

Adjournment  for  holidays,  §  135. 

Adjournment  of,  in  election  contest,  1 1121. 

Adjournment  of,  while  Jury  out,  S  617. 

Calendar,  {  593.    See  Calendar. 

Chambers,  powers  at:   See  Chambers. 

Change  in  place  of  holding,  Sl  142-144. 

Change  in  place  of  holding,  parties  must  appear,  1 148. 

Change  in  place  of  holding,  when  Judge  may  order, 

S  142. 
City,  abolition  of,  p.  763,  Stats. 
City,  transfer  of  books,  papers,  etc.,  to  Justice,  p.  763, 

Stats. 
Classification  of,  S  33. 

Costs  on  review,  other  than  by  appeal,  1 1032. 
Days  on  which,  may  be  held,  §  133. 
Days  on  which,  may  not  be  open,  §  134. 
Decision  of,  facts  found  and  conclusions  of  law  most 

be  stated  separately,  S  638. 
Decision  of,  on  question  of  fact,  filing,  f  688. 
Decision  of,  on  question  of  fact  must  be  written,  %  6S2. 
Decision,  time  for  giving,  $  632. 
Duties  and  powers  incident  to,  §8  128*130. 
English,  proceedings  to  be  in,  §  185. 
Enumeration  of  courts  of  Justice,  {  83. 
Figures,  use  of,  fi  186. 
Holidays,  courts  not  open,  except  for  what  parpoBe«» 

§134. 
Holidays,  holding  court  on  day  following,  §  185. 
Issues  triable  by,  §S  591,  592. 


COURTS.  841 

Judicial  days,  $  133-135. 

Judicial  remedies  defined  and  classified,  {{  20,  21. 

Jurisdiction,  means  to  carry  into  effect,  \  187. 

Motions  refused  for  intormaUty,  second  application, 
S  182. 

Nonjudicial  days,  {  134. 

Nonjudicial  days,  appointments  on,  {  135. 

Oaths,  power  to  administer,  $  128. 

Officers  of,  powers  and  duties  prescribed  by  Political 
and  Penal  Ck)des,  §  262. 

Order,  refusal  of,  second  application,  {  182. 

Place  of  holding,  provisions  respecting,  ($  142-1 44. 

Police  court,  provided  for  in  Political  Code,  f  121. 

Power  of,  to  which  an  action  is  transferred,  §  399. 

Power  to  amend  and  control  process,  1 128. 

Power  to  compel  attendance  of  witnesses,  §  128. 

Power  to  compel  obedience  to  Judgments,  orders,  pro- 
cess, §  128. 

Power  to  control  ministerial  officers,  {  128. 

Power  to  enfbrce  order,  $  128. 

Powers  and  duties  incident  to,  S8  128-130. 

Presumption  that  court  acts  within  Jurisdiction,  {  1963. 

Probate:    See  Probate  Court. 

Process,  power  to  amend  and  control,  {  128. 

Publicity  of  proceedings,  f  §  124, 125. 

Questions  of  law,  addressed  to,  §  2102. 

Record,  courts  of,  what  are,  $  34. 

Reporter,  |{  268-274.    Bee  Phonographic  Reporter. 

Rooms,  directing  sheriff  to  provide  suitable,  §  144. 

Rooms,   suitable,   provided  by  sheriff,   expense,   how 
payable,  §  144. 

Rules,  power  of  court  of  record  to  make,  (  129. 

Rules,  take  effect  when,  $  130. 

Seal   of,   supervisors,   failure   to   provide,   order   on 
sheriff,  |  151. 

Seal  of,  supervisors  to  provide,  S  151. 

Seals  of:   See  Seals. 

Seals,  what  courts  shall  have,  §  147. 

Sittings,  pubUc,  §  124. 

Sittings,  when  private,  |  125. 

Subsequent  applications  for  orders  refused,  contempt^ 
S  182. 
Code  Civ.  Proc— 71. 
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Subsequent  applications  for  orders  refused,  when  pro- 
hibited, S  182. 

Superior:    See  Superior  Court 

Supreme:    See  Supreme  Court 

Vacancy,  proceedings  not  affected  hj,  1 184. 

What  are  the  courts  of  Justice,  §  33. 
CREDITORS:    See  Debtors. 

Administrator,  when  may  be  appointed  as,  8  1865. 

"Cannot  sue  special  administrator,  {  1415. 

Claim  not  included  in  order,  how  disposed  of,  |  1630. 

Defrauding,  arrest,  {  479. 

May  apply  for  order  of  sale  of  estate,  {  1545. 

May  require  suits  brought  to  recover  property  of  es- 
tate, §  1590. 

May  except  to  administrator's  account,  1 1625. 

May  assent  to  deduction  on  contingent  claim,  |  164S. 

May  have  execution  issued  upon  Judgment  {  1649. 

Proceedings  of,  on  presentation  of  claim,  ||  1494-1504. 

To  present  claims  against  estate,  time  when,  |  1493. 

When  entitled  to  administer,  |  1365. 
CRIME,  conviction  of  as  ground  for  removal  of  attorney, 

{  287. 
CRIMINAL  ACTION:   See  Actions. 

Holidays,  court  may  exercise  powers  of  magistrate  on, 
§  134. 

Limitation  of  action  on  undertaking  given  in,  f  840. 

Penal  Code  provides  for,  4  31. 
CRIMINAL    CONVERSATION,   sitting   of   court   private, 

S  125. 
CRIMINAL   LAW.     Dying  declarations,  admissibUity  ot 
I  1870. 

Guilt  to  be  proved  beyond  reasonable  doubt,  S  2061. 

Intent  unlawful,  presumed  from  unlawful  act  I  1963. 

Juvenile  court  §  131. 

Jury,  manner  of  impaneling,  |  251. 

Penal  Code  provides  for  prosecution  of  criminal  actioii, 
{  31. 

Perjury,  number  of  witnesses  necessary,  |  1844. 

Presumption  of  innocence,  S  1963. 

Probationary  treatment  of  Juvenile  offenders,  f  131. 

Treason,  number  of  witnesses  necessary,  $  1844^ 
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CROSS-COMPLAINT,  answer  to,  S  442. 

Demurrer  to,  $  442. 

Necessary  parties,  to  bring  in,  {  $89. 

Service  of,  §  442. 

When  proper,  $  442. 
CROSS-DEMAND,  assignment  does  not  bar,  $  440. 

Death  of  party  does  not  affect,  |  440. 

Omission  to  set  up,  fatal,  §  439. 

When  deemed  compensated,  §  440. 
CROSS-EXAMINATION,  SS  2045,  2048.    See  Witnesses. 
CUMULATIVE  EVIDENCE,  defined,  $  1838. 
CURRENCY,  recovering  specific,  §  667. 
CUSTODY,  abstract  of  title  in  partition,  custody  of,  |  799. 

Custodian  of  writing  to  give  copies,  S  1893. 

Will,  custodian  of,  must  produce,  §§  1298,  1802. 
CUSTOM,  local,  governs  actions  concerning  mining  claims, 
I  748. 

Usage,  evidence  of,  {  1870. 
DAMAGES,  amount,  stating  in  complaint,  §  426* 

Appeal,  damages  for  delay,  S§  967,  980. 

Complaint,  stating  amount  in,  §  426. 

Contempt,  liability  of  party  failing  to  appear  at  hear- 
ing for,  S  1220. 

Death,  failure  to  give  notice  of  to  public  administrator, 
I  1728. 

Death  of  human  being,  for,  8  377. 

Default,  on  Judgment  by,  |  586. 

Double,  respecting  estates  of  decedents,  §§  1460,  1572. 

Double,  in  fraudulent  sale  by  executor,  S  1672. 

Ehninent  domain,  in,  {$  1248-1254.     See  Eminent  Do- 
main. 

Bminent  domain,  in,  assessment  of,  §  1248. 

Bzcessive,  as  ground  for  new  trial,  S  657. 

EiZemplary,  unmarried  female   may   recover,   for  se- 
duction, I  874. 

Forcible  entry,  treble  damages  in,  {{  735,  1174. 

Improvement,  setting  off  value  of,  §  741. 

Injunction  respecting  waters,    vacated    or    modified, 
whein,  I  632. 

Joinder  of  claims  for,  8  427. 

Jury,  when  to  be  assessed  by  on  failure  to  answer, 
8  686. 


848  DEFINITION. 

Exception,  8  646. 

Execution  of  instrument,  |  1933. 

Forcible  detainer,  §  1160. 

Forcible  entry,  |  1159. 

General  verdict,  I  624. 

Grand  Jury,  I  192. 

Incapable,  {  1767. 

Incompetent,  8  1767. 

Indirect  evidence,  §  1882. 

Indispensable,  8  1836. 

Inference,  8  1958. 

Injunction,  8  526. 

Injury  to  person,  8  29. 

Injury  to  property,  8  28. 

Issue,  8  588. 

Judgment,  8  577. 

Judgment  in  special  proceedlngi,  f  1064. 

Judicial  record,  8  1904. 

Judicial  remedies,  8  20. 

Jury,  8  190. 

Jury  of  inquest,  8  196. 

Law,  88  1896-1899. 

Law  of  evidence,  8  1826. 

Leading  questions,  8  2046. 

Liens,  8  1180. 

Mandamus,  8  1084. 

Material  allegations,  8  468. 

Mentally  incompetent,  8  1767. 

Month.  8  17. 

Motion,  88  1008,  1064. 

New  trial,  8  656. 

Nuisance,  8  731. 

Obligation,  8  26. 

Occupant,  8  1160. 

Oral  examination  of  witness,  f  8005. 

Order,  88  1003,  1064. 

Organic  law,  8  1897. 

Partial  evidence,  8  1884. 

Person,  8  17. 

Personal  property,  8  17, 

PlaintifT,  88  308,  1068. 

Pleadings,  8  420. 
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Presumption,  S  1959 
Prima  facie  evidence,  8  188S« 
Primary  evidence,  $  1829. 
Private  property,  §  1240. 
Private  statutes,  |  1898. 
Private  writings,  |  1889. 
Process,  S  17« 
Prohibition,  $  1102. 
Proof,  §  1824. 
Property,  §  17. 
Public  statutes,  {  1898. 
Public  writings,  S  1888. 
Real  property,  |  17. 
Redemptioner,  f  701. 
Respondent,  §  988. 
Satisfactory  evidence,  |  1885. 
Seal,  II  14, 1930,  1981. 
Seal,  public,  1 1931. 
Secondary  evidence,  f  1830. 
Section,  S  134. 
Slight  evidence,  §  1835. 
Special  proceedings,  I  23. 
Special  verdict,  ft  624. 
State,  I  17. 
Statute,  IS  1897, 1898. 
Statutes,  8  1897. 
Subpcsna,  8  1985. 
Subscribing  witness,  8  1985. 
.  Testify,  8  17. 
Trial  jury,  8  193. 
Trustee,  8  369. 
United  States,  8  17. 
Unlawful  detainer,  8  1161. 
Unwritten  laws,  8  1899. 
Verdict,  8  624. 
WUl,  8  17. 
Witness,  8  1878. 
Writ,  8  17. 
Written  law,  8  1896. 
DEMAND,  of  bill  of  particulars,  8  464. 
In  unlawful  detainer,  8  1161. 
Inspection  of  written  instrument,  demand  for,  |  449. 


850  DBUURRraL 

DEMURRER,  accusation  in  proceeding  to  remoye  attomej. 

to,  I  295. 
Amended  pleading,  to,  f  472. 
Answer,  to,  S|  422,  448. 
Answer,  to,  in  mandamus,  1 1091. 
Answer,  to,  effect  of  overruling,  f  472* 
Answer,  to,  grounds  tor,  |  444. 
Answer,  to,  time  for,  |  432. 
Answer  and,  at  same  time,  |  481. 
Answer  to  part  and  demurrer  to  part,  |  441* 
Answer,  to  part  of,  |  443. 
As  a  pleading,  §  422. 

Complaint,  may  be  taken  to  part  of,  8  481. 
Complaint,  to,  must  specify  grounds,  §  481« 
Complaint,  to,  time  for,  §  430. 
Counterclaim,  to,  §{  448,  444. 
Cross-complaint,  to,  |  442. 
Forcible  entry  and  detainer,  in,  $  1170. 
Grounds  for,  §{  480,  431. 

Grounds  of  demurrer  to,  opposition  to  probate,  i  1811. 
Intervention,  to,  §  387. 
Issues  raised  by,  I  689. 
Judgment  on,  proceedings  after,  8  686. 
Judgment-roll,  copy  of  order  on,  is  part  of,  8  670. 
Justice's  court,  in,  §§  854,  856-858,  860.    See  Justice's 

Court. 
Objection  to  complaint  waived,  when,  |  434. 
Order  sustaining  or  overruling  deemed  excepted  to, 

§  647. 
Overruled,  filing  answer,  8  472. 
Overruling  demurrer  to  answer,  facts  alleged  deemed 

denied,  8  472. 
Overruling,  imposition  of  terms  in  allowing  answer, 

8  472. 
Overruling,  time  to  answer,  8  476. 
Sustaining,  time  to  amend,  8  476. 
Time  for,  extending,  88  478,  1054. 
Time  within  which  may  be  taken  to  answer,  8  448. 
Time  within  which  must  be  taken  to  complaint,  8  'tt^* 
To  what  pleadings  may  be  taken,  8  42:2. 
Waived,  not  by  filing  answer  at  same  time,  8  472. 
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Walrer,  by  failure  to  demur,  $  484. 

Waiver  of  summons  by,  §  406. 

When  defendant  may  demur,  §  480* 
DENIAL:   See  Answer. 
DEPOSE,  bududes  what,  8  17. 
DEPOSIT,  appeal  to  superior  court,  on,  §  978. 

In  lieu  of  bail,  f  §  497-&09.   See  Arrest  and  Ball. 

In  lieu  of  undertaking,  on  appeal,  f  §  940,  ML,  948. 

Instead  of  undertaking,  in  justice's  court,  |  926. 
DEPOSIT  IN  court:    See  Eminent  Domain. 

Appointment  of  clerk  to  receive,  how  long  continues 
and  revocation  of,  I  2104. 

Appointment  of  clerk  to  receive  to  be  filed  with  treas- 
urer, I  2104. 

By  one  interpleading,  §  386. 

Condemnation  proceedings,  loss  ot,  who  to  bear,  8  1864. 

Moneys  to  be  delivered  to  clerk  or  deputies,  §  2104. 

Must  be  paid  to  clerk  and  deposited  with  county  treas- 
urer, 88  678,  2104. 

Of  proceeds  of  partition,  8  773. 

Of  surplus  after  foreclosure,  8  727. 

Of  surplus  on  sale  of  boat,  8  826. 

On  appeal,  88  926,  940,  941,  948. 

Order  for,  how  enforced,  8  674. 

Payment  in  condemnation  proceedings,  88  1262, 1264. 

Payment  to  county  treasurer,  his  liability  therefor, 
8  673. 

Payment  to  county  treasurer,  how  kept  by  him,  8  678. 

Proceeds  of  sale  of  mortgaged  realty,  8  1669. 

Sheriff  to  deposit  bail  money  in  court,  8  498. 

Treasurer,  duties  of,  8  2104. 

Trustee,  by,  8  672. 

When  court  may  order,  8  672. 
DEPOSITION,  absence  of  witness  to  be  proved  before 
reading  in  evidence,  8  2032. 

Another  state,  to  be  used  in,  how  taken,  88  2036-2038. 

Application  for  order  to  perpetuate  testimony  as  evi- 
dence, 8  2084. 

Before  whom  may  be  taken,  8  2031. 

Conunisslon,  from  Justice  court,  certificate,  8  2024. 

Commission,  to  whom  to  issue,  8  2024. 


862  DEPOSITION. 

Ck>mmis8ion,  nonreturn  of.  coattnoance  for,  showing 

necesBary,  {  2027. 
Commission,  procuring  deposition  iiltlioat,  |  2087* 
Court  commissioner  may  take,  |  259. 
Death  of  party,  deposition  may  be  read  in  caae  o( 

I  2032. 
Defined,  §  2004. 
Depose  defined,  f  17. 
Distribution  proceedings,  in,  {  1664.^ 
Effect  of,  8  2089. 

Either  party  may  take,  of  witness,  |  2031. 
Excluded  when  taking  was  not  fair,  |  2033. 
How  taken,  I  2006. 

In  state,  manner  of  taking,  ${  2081,  2082. 
In  state,  to  whom  directed  and  delivered,  8  2032. 
In  state,  reading,  subscription  and  certification,  i  2082. 
In  state,  sealing  and  enclosing,  §  2032. 
In  state,  right  to  read,  absence  of  witness,  {  2032. 
In  state,  may  be  used  by  either  party,  8  2032. 
In  state,  using  at  trial,  objections  to  form  of  question^ 

8  2032. 
In  what  cases  may  be  taken,  8  2021. 
Jurors  on  deliberation  may  not  take  with  them,  S  ^2. 
Justice  of  peace  may  take,  8  179. 
Justice  of  supreme  court  may  take,  8  179. 
Justice's  court,  postponement  of  trial,  testimony  may 

be  taken  on,  8  876. 
May  be  read  at  any  time,  8  2034. 
Notice,  depositions  are  made  upon,  8  2004. 
Notice  of  taking,  time  of,  8  2031. 
Out  of  state,  in  action,  when  may  be  taken,  8  2020. 
Out  of  state,  in  special  proceeding,  when  may  be  taken* 

8  2020. 
Out  of  state,  on  oral  interrogatories,  commission  to 

take,  8  2025^. 
Out  of  state,  on  oral  interrogatories,  fees  and  mileacs, 

where  not  taken,  8  2025^. 
Out  of  state,  on  oral  Interrogatories,  notice  of  taking; 

8  2026)6. 
Out  of  state,  right  to  use  of,  8  2028. 
Out  of  state,  taking  without  interrogatories,  8  202S. 
Out  of  state,  commission  to  take,  how  Issued,  8  2024. 
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Out  of  state,  commlBslon  to  take,  to  whom  directed, 
I  2024. 

Out  of  state,  commissioner's  authority  and  duty,  $  2026. 

Out  of  state,  interrogatories  to  be  annexed,  how  pre- 
sented and  settled,  §  2026. 

Out  of  state,  to  be  used,  how  taken,  §{  2035-2038. 

Perpetuating  testimony,  testimony,  how  perpetuated, 
I  2083. 

Perpetuating  testimony,  petition  to  be  verified,  8  2084. 

Perpetuating  testimony,  authority  of  person  appointed 
to  take  deposition,  $  2085. 

Perpetuating  testimony,  manner  of  taking  deposition, 
I  2086. 

Perpetuating  testimony,  petition  for  order  for,  f  2084. 

Perpetuating  testimony,  notice,  service  of,  §  2084^ 

Perpetuating  testimony,  order  for,  |  2084. 

Perpetuating  testimony,  order  and  petition  with  proof 
of  service  to  be  filed,  $  2086. 

Perpetuating    testimony,    petition    and    order    prima 
facie  evidence,  I  2087. 

Perpetuating  testimony,  effect  of  deposition,  %  2089. 

Perpetuating  testimony,  deposition,  when  may  be  pro- 
duced in  evidence,  §  2088. 

Police  judge  may  take,  §  179. 

Postponement  of  trial,  deposition  of  witness  on,  ad- 
missible, I  696. 

Postponement  of  trial,  testimony  may  be  taken  on, 
SI  596,  876. 

Prisoner's,  SI  1995-1997. 

Production  of  deposition  in  evidence,  8  2088. 

Reference  to  take,  in  proceeding  to  remove  attorney, 
I  298. 

Superior  judge  may  take,  |  179. 

Supreme  judge  may  take,  1 179. 

Time  of  taking,  |  2020. 

To  be  used  in  another  state,  how  taken,  88  2036-2038. 

When  may  be  used,  ii  2019,  2028,  2032,  2034. 

Who  may  take,  §  2031. 

Witness'  testimony  may  be  taken  on  postponement  of 
trial,  81  696,  876. 

Written  declarations  under  oath  to  be  by  deposition, 
8  2019. 
Code  CiY.  Proc.— 72. 


854  DEPUTY    CLERK- DISCRBTION     OF    COURT. 

DEPUTY  CLERK:    See  Clerk. 

DEPUTY  SHERIFF:    See  Sheriff. 

DESCENT,  right  of  possession  not  affected  by  descent  cast, 

§  827. 
DESCRIPTION.    Rules  for  construing  description  of  landt 
§  2077. 

Real  property  in  pleading,  |  466. 

Survey,  description  of  property  in  order  fori  $  743. 
DESTROYED  WILLS,  probate  of:     See  Wills,  XL 
DETINUE,  limitation  of  action  of,  f  888. 
DEVISE:    See  Wills,  m. 
DIRECTOR,  limitation  of  action  against,  {  859. 
DISABILITY,  acUon  not  abated  by,  I  385. 

Justices',  proceedings  thereon,  §  922. 

Justice's,  reassignment  and  transfer  of  action,  |  90. 

Presiding  Justice's,  substitute,  §  86. 

Superior  Judge's,  holding  court  by  another,  S  160. 

Statute  of  limitations,  effect  on,  §  828. 

See  Statute  of  Limitations. 
DISBURSEMENTS:    See  Costs. 

DISCHARGE,  of  prisoner  confined  on  civil  process,  $|  1143- 
1151.    See  Prisoner. 

£2xecutor:     See  Executors  and  Administrators,  IV« 
DISCLAIMER,  in  acUon  to  quiet  tltie,  f  |  738,  739. 
DISCONTINUANCE,  entering,  §  581. 
DISCOUNT  of  claims  against  decedent's  estate,  $  1648. 
DISCRETION  OF  COURT,  cosU  of  appeal,  when  in,  |  1027. 

Costs  on  postponement  of  trial,  are  in,  f  1029. 

Costs  on  proceedings  for  condemnation  of  land  in, 
I  1255. 

Evidence  on  collateral  questions,  admitted  in,  f  1868. 

Expenses  of  referees  in  partition,  {§  768,  796. 

Form  of  administering  oath,  in,  S  2096. 

Granting  stay,  under  writ  of  review  in,  1 1072. 

On  allowance  of  costs,  §  1025. 

Ordering  issues  in  mandate  to  be  tried  by  Jury  iiit 
i  1090. 

Order  of  proof  in,  $  2042. 

Order  of  trial,  §  607. 

To  order  reference  in  accusation  against  attorney* 
$298. 

View  by  jury  of  premises,  allowed  in,  $  1954. 
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DISMISSAL:    See  Appeals;  Judgments. 

Election  contest,  grounds  for,  $§  1117,  1122. 

Failure  to  enter  judgment,  dismissal,  §  681. 

How  made,  f  581. 

In  justices'  courts,  $  890.    See  Justice's  Covact 

Justice  court,  dismissal  of  action  without  prejudice  In, 
I  890. 

Of  action,  grounds  for,  $§  581,  594. 

Security  for  costs,  for  failure  of,  $  1037. 

To  be  entered  in  clerk's  register,  when,  S  681. 

To  be  entered  on  minutes  of  court,  when,  |  581. 
DISQUALIFICATION,  jurors,  of,  8  602. 

Justices  and  judges,  of,  §|  170,  838. 

Of  judge  in  probate  proceedings,  S  1480. 

Referees,  of,  S  641. 

See  Afflnity;  Ck>nsanguinity. 
DISSOLUTION:   See  Corporations. 

Of  savings  and  loan  association,  §  1234. 
DISTRIBUTION:    See  Estates  of  Decedents. 
DISTRICT  ATTORNEY,  duty  where  public  administrator 

fails  to  account,  |  1744. 
DISTRICT  COURT,  transfer  of  books,  records  and  actions 

to  superior  court,  |  79. 
DISTRICT  OF  COLUMBIA  included  under  state  and  Uni- 
ted States,  I  17. 
DIVORCE,  confession  of  adultery,  |  2079. 

Jurisdiction  of  proceedings  for,  §  76. 

Sitting  of  court,  private,  ft  125. 
DOCKET,  entries  made  how,  |  672. 

EiXecution  may  issue  on,  of  predecessor,  S  916. 

Foreign  Justice's,  copy,  evidence,  SS  1921,  1922. 

How  kept,  {  672. 

Inspection,  open  for  public,  {  673. 

Is  what,  I  672. 

Judgment  how  and  when  entered,  |  671. 

Justices  of  peace,  of,  {§  911-918.    See  Justice's  Court. 

Redemptioner  must  produce.  §  706. 

Satisfaction,  entering,  §  675. 

Transcript  of,  when  filed  in  another  county,  judgment 
becomes  lien  there,  §  674. 

What  to  contain,  §  672. 
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DOCUMENT,  proving:    See  Brldence. 

DOMICILE:    See  Residence. 

DRUGGIST,  exempt  from  jury  duty,  I  200. 

DYING  DECLARATION,  I  1870. 

EASEMENT  may  be  condemned  under  eminent  domain, 

S  1289. 
EJECTMENT,  alienation  pending  Buit,  does  not  prejudice, 
§  747. 

Costs  of  course,  when  allowed,  S  1022. 

Description  of  property  in  complaint,  S  465. 

Executor,  suit  by  or  against,  §  1582. 

Improvements  as  setoff,  I  741. 

Joinder  of  causes  of  action  with,  |  427. 

Measurement  of  shafts,  tunnels,  etc.,  on  land,  ft  742. 

Mining  claims,  evidence  of  custom  and  usage,  |  748. 

Parties,  i§  880,  381. 

Parties   defendant,   unknown,   claims  of,  how   deter- 
mined, §§  749-751. 

Parties  defendant,  who  may  be  Joined  as,  I  379. 

Summons  to  unknown  defendants,  §S  750,  751. 

Survey  of  land,  order  for,  what  to  contain  and  how 
served,  i  743. 

Survey  of  land,  order  may  issue  for,  %  742. 

Survey  of  land  in  dispute,  liability  for  injury  done  by, 
i  743. 

Termination  of  plaintiff's  title  pending  suit,  effect  oi^ 
S  740. 

Unknown  claimants,  determining  title  of,  %  761« 

Unknown  claimants,  summons  to,  §S  750,  751« 

Verdict  in,  i  625. 

Writ  of  possession,  f  380. 

Writ  of  possession  or  assistance:   See  Assistanoe. 
ELECTION,  annulment,  effect  of,  I  1127. 

Contest;  adjournment  of  court,  S  1121. 

Contest,  appeal,  I  1126. 

Contest,  citation  to  respondent,  clerk  to  Issue,  §  1119. 

Contest,  citation  to  respondent,  service  of,  |  lil9. 

Contest,  continuance  of,  i  1121. 

Contest,  costs,  i  1125. 

Contest,  court  may  declare  who  was  elected,  §  IISS. 

Contest,  dismissal,  grounds  f6r,  |f  1117,  1122. 

Contest,  grounds  for,  I  1111. 
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Contest,  judgment  of  court,  f  1122, 

CJonteat,  powers  of  court,  §  1121. 

Contest,  proceedings  on,  i  .1115. 

Contest,  rules  to  govern,  §  1122. 

Contest,  special  session  for  trial  of,  f  1118. 

Contest^  statement  of  cause  based  on  illegal  voting, 

list  of  illegal  votes  to  be  delivered  to  respond- 
ent, i  1116. 
Contest,  statement  of  cause  for,  affidavit,  f  1115. 
Contest,  statement  of  cause,  form  of,  not  to  vitiate, 

i  1117. 
Contest,  statement  to  be  verified,  S  1115. 
Contest,  statement  of  cause,  what  to  contain,  |  1115. 
Contest,  time  to  file,  i  1115. 

Contest,  witnesses,  attendance  of,  how  enforced,  1 1120. 
Contest,  who  may,  1 1111. 
Holiday,  day  on  which  election  held,  is,  S  10. 
Illegal  votes,  when  not  to  annul,  §  1114. 
Irregularity  and  misconduct  of  judges,  when  not  to 

annul,  §  1118. 
Irregularity  and  misconduct  of  judges  when  to  annul, 

i  1112. 
Preference  given  to  contested  election  cases  on  appeal, 

S  57. 
Public  officers,  of,  prescribed  by  Political  Code,  |  262. 
Superior  judges,  election  of,  S  65. 
Supreme  judges,  election  of,  §  40. 
Void,  office  vacant,  §  1127. 
Who  may  contest,  §  1111. 
ELECTRIC  COMPANIES,  eminent  domain,  f  1288. 
ELISOR,  appointment  of,  to  execute  deed  on  death  of  court 

commissioner,  i  726. 
Compensation  of,  for  smnmoning  jurors,  f  228. 
Summoning  jurors  to  complete  panel,  S  227. 
Summoning  jury  forthwith,  §  226. 
To  s^  incumbered  property,  I  726. 
EMBEZZLEMENT:     See  Estate  of  Decedent 
Administrator,  suspending  for,  |  1436. 
Arrest  for,  |  479. 

Arrest  in  justice's  court  in  case  of,  |  861. 
Ward's  property,  examination  of  person  suspected  of, 

ft  1800. 


868  EMINENT    DOMAIN. 

EMINENT  DOMAIN  acUon,  how  commenced,  %  1243. 
Action,  where  to  be  brought,  I  1243. 
Annulment  for  failure  to  pay  damages,  S  1252. 
Answer  may  show  what,  |  1246. 
Appeals,  effect  of,  S  1257. 
Appeals,  provisions  relating  to  apply,  f  1257. 
Attorney's  fees  in  action  on  bond  to  build  fences,  etc, 

§  1251. 
Bond  to  build  fences  and  cattle-guards,  S  1261. 
Cattle-guards  and  fences,  §S  1248,  1251. 
Common  use,  court  may  regulate  mode  of  enjoying, 

S  1247. 
Compensation,  court  to  order  money  deposited  to  be 

delivered  to  defendant,  when,  S  1254. 
Compensation,  defendant,  when  entitled  to  demand, 

S  1254. 
Compensation,  deposit  in  court,  amount  of  and  duty  of 

court,  i  1254. 
Compensation,  deposit  in  court,  county  clerk  liable  to 

plaintiff  for  loss,  §  1254. 
Compensation,  deposit  in  court  is  at  risk  of  plaintiff, 

S  1254. 
Compensation,  deposit  in  court,  plaintiff  to  make  loss 

good,  §  1254. 
Compensation,  deposit  of  money  with  state  treasurer 

and  his  duty,  i  1254. 
Compensation,  payment  to  defendant  an  abandonment 

of  defenses,  when,  I  1254. 
Compensation:    See  Damages,  post. 
Complaint  must  contain  what,  S  1244. 
Condemnation,  estates  and  rights  snbject  to,  §  1289. 
Condemnation,  facts  to  be  found  before,  |  1241. 
Conflicting  claims,  court  may  determine,  ft  1247. 
Construction  of  statute,  in  general,  S|  1258,  12M,  1263. 
Costs,  §  1255. 

Crossings,  court  may  regulate  mode  of  making,  §  1247. 
Curing  defective  title,  new  proceedings,  1 1260. 
Damages,  apportionment  of,  S  1248. 
Damages,  assessment,  manner  of,  i  1248. 
Damages,  benefits  to  be  considered  in  the  assessment* 

§  1248. 
Damages,  court.  Jury,  or  referee  to  assess,  S  1248. 
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Damages,  date  with  respect  to  wtiich  shall  be  assessed 
S  1249. 

Damages,  deposit  for  in  court,  §1  1252, 1254. 

Damages,  deposit  or  bond  for  payment  of,  §  1251. 

Damages,  failure  to  pay  annulment  of  proceedings, 
S  1252. 

Damages,  interest  on,  S  1249. 

Damages,  measure  of,  §  1249. 

Damages,  money  deposited  applied  on,  S  1257. 

Damages,  payment  of,  time  for,  §6  1251,  1254. 

Damages,  to  whom  to  be  paid,  li  1252,  1254. 

Damages  in  cases  inyolving  waters,  S  1248. 

Damages  not  to  include  improvements  made  subse- 
quently to  summons,  S  1249. 

Damages  to  be  assessed  for  each  source  of  injury  sepa- 
rately, S  1248. 

Defectiye  title,  new  proceedings  to  cure,  %  1250. 

Defense  against,  who  may  make,  §  1246. 

Defined,  fi  1237. 

Easement  may  be  condemned,  §  1289. 

Bntry,  right  of,  may  be  condemned,  f  1239. 

Bntn^  on  land  to  survey,  action  for,  I  1242. 

Estates  subject  to  condemnation,  i  1289. 

Execution  to  recover  damages,  |  1252. 

Fee  simple  may  be  condemned  for  what,  f  1239. 

Fences  and  cattle-guards,  H  1248-1251, 1257. 

For  what  purposes  may  be  exercised,  S  1288. 

Franchise  may  be  condemned,  ft  1240. 

Improvements  made  subsequently  to  summons,  no  com* 
pensation  for,  §  1249. 

Location  of  property,  manner  of,  i  1242. 

Location  of  property,  survey,  §  1242. 

May  be  exercised  on  behalf  of  what  uses,  f  1238. 

Municipality's  land  may  be  condemned,  1 1240. 

New  trial,  effect  of  motion,  §  1257. 

New  trial,  costs,  defendant  to  bear  when  he  recovers 
less,  I  1254. 

New  trial,  provisions  relating  to  apply,  |  1257. 

Order  of  condemnation,  filing,  ft  1253. 

Order  of  condemnatloUt  what  to  contain,  |  1253. 

Parties,  i  1246. 

Pending  proceedings  not  affected  by  code,  ft  1261. 
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PoBB688ion,  plaintiff  may  be  aattiorized  to  take  whet 

i  1254. 
Possession,  putting  plaintiff  in  on  payment  or  giilng 

bond  pending  new  triai  or  appeal,  S  1267. 
Power  of  court  to  determine  conflicting  claims,  1 1247. 
Practice,  rules  of,  16  1256,  1262. 
Preference  of  in  trial  over  other  proceedings,  §  126i 
Private  property,  what  included  under,  S  1240. 
Private  property  defined,  |  1240. 
Proceedings  to  condemn,  what  facta  must  be  shown, 

i  1241. 
Property  devoted  to  public  use,  what  must  be  shown 

before  condemnation  of,  i  1241. 
Property  devoted  to  public  use  may  be  condemned, 

i  1240. 
Public  property  may  be  condemned,  I  1240. 
Public  uses,  what  are,  i  1238. 
Respective  rights,  court  may  determine,  §  1247. 
Rights  of  way  may  be  used,  f  1240. 
Rights  subject  to  condemnation,  i  1289. 
State  land,  condemnation  proceedings,  how  malntalDed 

and  conducted,  §  1240. 
State  land,  condemning,  service  of  summons  and  com* 

plaint,  S  1240« 
State  lands  may  be  condemned,  f  1240. 
Statute  concerning,  construction  of,  in  general,  Sf  1258, 

1260,  1263. 
Statute  does  not  affect  right  of  city  to  take  street, 

i  1268. 
Statute  takes  effect  when,  if  1258,  1259. 
Submerged  lands,  I  1240. 
Summons  must  contain  what,  i  1245. 
Summons,  service  of,  i§  1240,  1246. 
Superior  court  of  county  has  Jurisdiction  of  proceed* 

ings,  §  1248. 
Time  when  statute  takes  effect,  f  f  1268, 1269. 
Title  relating  to,  when  takes  effect,  i  1259. 
Uses,  public,  what  are,  §  1288. 
Vesting  of  Utie,  |  1258. 

What  property  may  be  taken  under,  i  1240.  ^ 

When  may  be  exercised,  §  1238. 
Who  may  defend  against.  §  1246. 
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ENGINEER,  exempt  from  Jury  duty,  f  200. 
ENGLISH  LANGUAGE,  proceeding  In  court  tQ  be  in  Eng- 
lish, S  185. 
ENTRY,  buBinesg,  In  course  of,  i  1947. 

Decedent,  by,  S  1946. 

Judgment,  failure  to  enter,  dismissal,  f  681. 

Real  estate;  on,  limitation  of  actions,  IS  820,  328. 
EQUITY.    Adverse  claim,  action  to  determine,  §  1050. 
ERROR  in  law  as  ground  for  new  trial,  |  657. 

Wben  disregarded,  ft  475. 
ESCAPE,  assisting,  a  contempt,  i  1209. 

Limitation  of  action  for,  §§  339,  340. 
ESCHEATED  ESTATE,  answer,  S  1271. 

Appearance,  %  1271. 

Costs,  i  1271. 

Default,  S  1271. 

Infants,  limitation  of  actions  by,  f  1272. 

Information  by  attorney-general,  S  1269. 

Insane  person,  limitation  of  action  by,  I  1272. 

Issue  of  fact,  how  tried,  S  1271. 

Limitation  of  action  on  claims  to,  ft  1272. 

Married  women,  limitations  in  actions  by,  ft  1272. 

Money  deposited  with  treasurer  to  pay  claim  against 
estate  escheats  when,  ft  1514. 

Moneys  in  hands  of  public  administrator,  ft  1787. 

Order  to  person  interested  to  show  cause,  ft  1269. 

Parties,  ft  1271. 

Petition  of  person  claiming,  ft  1272. 

Pleadings,  ft  1271. 

Proceedings  by  persons  claiming  property,  ft  1272. 

Proceedings  relative  to,  manner  of  commencing,  ft  1269. 

Proceedings  to  recover  property,  judgment,  how  satis- 
fled,  ft  1272. 

Publication  of  order  to  appear,  ft  1269. 

Receiver,  appointment  of,  ft  1270. 

Sale  of,  ft  1271. 

Sale  of,  confirming,  ft  1271. 

Sale  of,  costs  and  attorneys'  fees,  ft  1271. 

Bale  of,  disposition  of  proceeds,  ft  1271. 

Sale  of,  notice  and  time  of,  ft  1271. 

Sale  of,  vacating,  ft  1271. 

Sale  of,  vesting  of  titie,  ft  1271. 
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Sheriff's  deed,  ft  l2Yl« 
Suniino^s,  |  1269. 
Trial  of  Issues,  §  1271. 
ESTATE,  escheated,  U  1269-1272.    See  ESscbeated  Estate. 
Estates  for  life:     See  Life  Estates. 
Life,  disposition  of,  on  owner's  death,  i  1728. 
ESTATE  INT  COMMON,  partition   and    distribution   of, 
ii  1675,  1676. 

See:     Cotenants;   Pari:ition. 
ESTATES  OF  DECEDENTS. 

I.    Jurisdiction  over;   disqualification  of  Judge* 
ii.    Proceedings  in  estates  under  $1,500.00. 
Hi.    Inventory  and  appraisement. 
IV.    Heirship,  suit  to  adjudge. 
V.    Embezzlement  of;  surrender  of  papers  or  prop- 
erty; possession  of  estate. 
VI.    Family  allowance. 
VII.    Homestead. 

VIII.    Death  after  action  brought  or  execution  levied. 
IX.    Death  pending  administration,  proceedings  on. 
X.    Debts  of  and  claims  against. 
XI.    Lease  of. 
XII.    Mortgage  of. 

XIII.  Sales  of: 

1.  Generally. 

2.  Of  personalty. 

3.  Of  realty  otlier  than  mines* 

4.  Of  mines. 

5.  Under  power  in  wUU 

XIV.  Distribution: 

1.  Partial. 

2.  Final. 

3.  Distribution  and  partitUm, 

4.  Estates  of  absentees. 

XV.    Estates  of  non-residents  or  absentees,  proceed- 
ings regarding. 
XVI.    Time  for  settlement  of  and  extension  of. 
XVil.    Costs  and  expenses  of  administration. 
XVI 1 1.    Appeals. 
See  Executor  and  Administrator;  Probate  Courta;  Pub- 
lic Administrator. 
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Specific  performance  of  decedent's  contract  to  (K}nyey: 
See  Executor  and  Administrator. 

I.  Jurisdiction  over;  disqualification  of  Judge. 
DlsQualifled  to  grant  letters,  in  what  cases,  ft  1430. 
Disqualified,  transfer,  because  Judge,  §S  1431,  1432. 
Disqualification  proceedings  to  be  transferred  to  ad- 
joining county,  S  1431. 

Disqualification,  clerk  to  transmit  certified  copy  of  or- 
der and  papers,  |  1431. 

Disqualification  of  Judge,  transfer  of  proceedings, 
power  of  Judge,  §  1481. 

Disqualification  of  Judge,  transfer  not  necessary  when 
Judge  of  adjoining  county  attends,  S  1431. 

Disqualification  of  Judge,  transfer  of  proceedings  does 
not  affect  right  to  letters,  §  1432. 

Disqualification  of  Judge,  transfer  of  proceedings  when 
proceedings  to  be  returned,  §  1433j 

Disqualification  of  Judge,  transfer  of  proceedings,  pow- 
ers of  Judge  on  retransfer,  S  1433. 

Disqualification  of  Judge,  transfer  of  proceedings,  re- 
transfer  of  papers,  I  1433. 

Disqualification  of  Judge,  retransfer  of  proceedings 
when  new  Judge  acts,  %  1482. 

Jurisdiction  decided  by  first  application,  when,  f  1296. 

Jurisdiction, 'wills  to  be  proved  in  what  county,  §  1294. 

Non-resident,  Jurisdiction  decided  by  first  application, 
i  1295. 

II.  Proceedings  in  estates  under  $1,500.00. 
Administration  when  does  not  exceed  fifteen  hundred 

dollars,  f  1469. 

Collection  of  deposit  In  bank  under  $600.00,  act  au- 
thorizing, p.  767. 

Collection  of  deposit  in  bank  under  $600.00,  procedure, 
p.  767,  Stats. 

Proceedings  on  setting  apart  estate  under,  i  1469. 

Setting  apart  estate  under,  i  1469. 
HI.    Inventory  and  appraisement. 

Appraisement,  M  1444,  1445. 

Appraisement,  after-discoyered  property,  f  1451. 

Appraisement,  after-discovered  property,  time  to  re- 
turn, S  1461. 

Appraisement,  manner  of,  f  1446. 
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Appraisement,  none  iX  estate  consists  of  mone^rs,  I  li4i 
Appraisement  of  partner's  interest,  S  1685. 
Appraisement,  time  to  return,  {  1443. 
Appraisement  wlien  part  of  estate  in  another  ooimty, 

I  1444. 
Appraisers,  appointment  and  compensation  of,  ft  1444 
Appraisers  may  be  appointed  at  chambers,  §  1€& 
Appraisers,  number  of,  I  1444. 
Appraisers,  oath  of,  SS  1446,  1449. 
Appraisers,  who  disquaUfled  to  act  as,  %  1444. 
Inventory,    after-acquired    property,   time    to    retara, 

S  1461. 
Inyentory,  after-discovered  property,  §  1461« 
Inventory,    after-discovered   property,   how   enforced, 

§  1461. 
Inventory,  executor  to  include  debt  or  demand  at 

§  1448. 
Inventory,  executor,  claim  acalnst,  to  be  Included  in, 

§S  1447,  1448. 
Inventory,  how  made,  %  1446. 
Inventory,  liability  for  failure  to  return,  t  1450. 
Inventory  may  be  received  at  chambers,  §  166. 
Inventory,  oath  to,  §  1449. 
Inventory  of  partner's  interest,  %  1685. 
Inventory,  revoking  letters  for  failure  to  return,  ft  1460. 
Inventory,  time  to  return,  S  1443. 
Inventory  to  accbunt  for  moneys,  §  1448. 
Inventory  to  be  returned,  including  homestead,  §  1443. 
Inventory  to  contain  what,  8  1446. 
Inventory  to  show  community  and  separate  property, 

i  1446. 
Inventory  where  a  debtor  named  as  executor,  f  1447. 
Inventory  where  estate  consists  of  moneys,  {  1446. 

IV.  Heirship,  suit  to  adjudge. 

Complaint  to  adjudge  heirship,  time  to  file,  fi  1664. 
Determining  heirship  on  final  distribution,  |  1664. 
Proceedings  to  determine,  fi  1664. 

V.  Embezzlement  of;  surrender  of  papers  or  property? 

postettion  of  estate. 

Citation  to  person  intrusted  with,  to  account,  fi  1461. 

Citation  of  person  suspected  of  having  writings  or  pa- 
pers belonging  to  deceased,  fi  1469. 
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DlBeloBures  may  be  compelled  by  imprisonment,  ft  1460. 
Embezzlement,  before  grant  of  letters,  liability  for, 

i  1458. 
Embezzlement,  citation  to  person  suspected,  |  1459. 
Bmbezslement,  citation  to  suspected  person,  penalty 

for  refusing  to  obey,  |  1460. 
Embezzlement,   examination  of  person  suspected,   SI 

1469,  1460. 
Embezzlement,*  expenses  of  person  cited  on  suspicion 

of,  i  1469. 
Embezzlement,  punishment  for,  I  1460. 
liability  for  double  damages,  §  1460. 
Papers  respecting,  concealed,  bow  obtained,  §S  1469, 

1460. 
Persons  intrusted  with,  may  be  cited  to  account,  i  1461. 
Possession,  executor  or  administrator  to  have,  |  1462. 
Possession,  recovery  of,  by  executor  or  administrator, 

i  1462. 
Possession  of  real  estate,  when  to  be  delivered  to  heirs 

or  devisees,  §  1463. 

VI.  Family  allowance* 

All  exempt  property  to  be  set  aside  for,  |  1465. 

Apportionment  of,  |  1468. 

Dates  from  death,  §  1467. 

Duration  of,  §  1466. 

Extra  or  additional,  |  1466. 

Fifteen  hundred  dollars,  estate  under,  I  1469« 

Homestead,  S§  1464-1468.    See  post,  VIL 

In  general,  §  1464. 

Possession  of  homestead,  |  1464. 

Preference  of,  |  1467. 

Provision  in  wiU  for,  H  1660, 1662. 

Wearing  apparel,  furniture,  etc.,  i  1464. 

When  to  be  paid,  i  1646. 

Widow  and  children  may  remain  in  home,  i  1464. 

Widow  with  income,  property  to  go  to  children,  S  1470. 

VII.  Homestead. 

Appraised  at  over  five  thousand,  I  1476. 

Appraisement,  proceedings  where  valuation  too  great, 
i  1476. 

Appraisers,  majority  and  minority  reports,  which  con- 
firmed, i  1477. 
Cod«  Cir.  Proc.— 78. 
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Appraieers,  majority  of  may  report,  I  1477. 

Appraisers,  minority  report  of,  i  1477. 

Appraisers,  proceeding  where  do  not  agree,  {  1477. 

Appraiser's  report,  action  on,  §  1477. 

Appraiser's  report,  confirmation  or  rejection,  §  147S. 

Appraiser's  report,  day  to  be  set  for  confirmation  or 

rejection,  i  1478. 
Appraisers'  report,  hearing,  i  1477. 
Appraisers,  report  of,  S  1476. 
Appraiser's  report,  objections  to,  fi  1478. 
Appraisers,  report  of  thereon,  %  1477. 
Appraisers'  report,  rejection  of,  ft  1477. 
Appraisers'  report,  rejection  of,  new  appraisers,  f  1478. 
Appraisers,  report,  what  to  state,  S  1477. 
Appraisers,  when  to  carve  out  of  original,  §  1476. 
Certified  copies  of  final  order  to  be  recorded,  ft  1486. 
Certified  copy  of  order  relating  to,  to  be  recorded, 

ft  1486. 
Costs  of  homestead,  proceedings  chargeable  to  estate, 

ft  1486. 
Disposition  of,  on  death  of  sponse,  ft  1723. 
Family  allowance,  ftft  1464-1468. 
Liens  and  incumbrances  on,  how  discharged,  |  1475. 
Liien  and  incumbrances  on  to  be  presented  and  al* 

lowed,  ft  1475. 
Out  of  what  property  set  apart,  ft  1465. 
Recording  decree  relative  to,  ft  1719. 
Rights  of  those  acquiring  interests  of  successors  to 

homesteads,  ft  1485. 
Sale  of,  distribution  of  proceeds,  ft  1476. 
Sale  of,  when  not  susceptible  of  division,  ft  1476. 
Selected  during  coverture,  in  whom  vests,  ft  1474. 
Selected  during  coverture,  not  liable  for  debts,  ft  1474. 
SelectioD  of  by  court  when  decedent  made  none,  ft  1465. 
Separate  property,  from,  setting  apart  of,  ft  1468. 
Separate  property,  from,  vests  in  heirs,  ft  1468. 
Setting  apart,  ftft  1465,  1476. 
Setting  apart  for  use  of  survivor  or  minor  children, 

ft  1465. 
Setting  apart  where  none  has  been  selected,  ft  1465. 
Successors  to  rights  of  homestead  owners,  powers  and 

rights  of,  ft  1486. 


ESTATBS    OF    DBCSDBNTS.  VII,  Vin,   IX,  X.  867 

Widow  or  children  entitied  to  remain  In  possesBlon, 
i  1464. 
VIII.    Death  after  action  brought  or  execution  levied. 

Bxecutlon  leyled  before  death,  S  1606. 

Execution  not  to  issue  after  death,  §  1505. 

Judgment  against  decedent  dying  after  yerdict  or  de- 
cision, effect  of,  §  1506. 

Judgment  against  decedent,  proceedings  where  execu- 
tion levied,  §  1505. 

Judgment  creditor  may  redeem  property,  f  1606. 
tX.    Death    pending    adminlstratloni    proceedings   on. 

Death  of  minor  child  pending  administration,  proceed- 
ings on,  S  1665. 
X.    Debts  of  and  claims  against. 

Claims  against,  action  on  after  time  aUowed  for  pres- 
entation, S  1496. 

Claims  against,  action  pending  at   time   of  decease, 
claim  to  be  presented,  §  1502. 

Claims  against,  aflldayit  and  allowance,  payment  with- 
out, S  1632. 

Claims  against,  afiELdavit  must  be  supported  by^  ft  1494. 

Claims  against,  afiEldavit  to  support,  requisites  of,  ft  1494. 

Claims  against,  allowance  in  part,  action  on,  §  1503. 

Claims  against,  allowance  in  part,  effect  of,  §  1503. 

Claim  against,  allowance  in  part,  refusal  to  accept 
costo,  S  1503. 

Claims  against,  allowance  of,  proceedings  on,  f  1496. 

Claim  against,  allowance  or  rejection,  time  for,  S  1496. 

Claim  against,  allowance  or  rejection  to  be  indorsed, 
S  1496. 

Claims  against,  allowance  where  claim  payable  in  par- 
ticular kind  of  money,  S  1496. 

Claims  against,  approved  claim,  i  1497. 

Claims  against,  approved  claim,  time  for  filing,  i  1497. 

Claims  against,  barred  by  limitatioh,  §  1499. 

Claims  against,  bearing  interest,  payment,  §  1513. 

Claims  against,  by  Judgment  creditors,  not  allowed  to 
be  filed,  H  1504-1606. 

Claims  against,  clerk  to  enter  in  register,  |  1497. 

Claims  against,  contingent,  paying  into  court,  §  1648. 

Claims  against,  decree  showing  notice  to  creditors  has 
been  given,  §  1492. 
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Claims  against,  deposit  with  treasurer,  proceedings 
where  claimant  does  not  claim,  ft  1514. 

Claims  against,  deposit  of  amount  of  claim  witn  treas- 
urer where  claimant  cannot  be  found,  |  1514. 

Claims  against,  disputed,  paying  into  court,  |  164S. 

Claims  against,  examination  of  claimant  as  to  ymUdity, 
§  1499. 

Claims  against,  executor  paying  for  less  than  its  Tahie, 
ft  1617. 

Claims  against,  filing,  ft  1497. 

Claims  against,  founded  on  instrument,  copy  thereof 
to  be  filed,  ft  1497. 

Claims  against,  indorsing  allowance  or  rejection,  §  149S. 

Claims  against,  interest  on,  ft  1513. 

Claims  against^  Judgment  against  executor,  effect  of, 
ft  1504. 

Claims  against,  judgment  creditors,  ft  1505. 

Claims  against.  Judgment,  when  not  a  lien  on,  ft  ft  1504, 
1506. 

Claims  against,  limitations,  what  time  not  included  in, 
ft  1501. 

Claims  against,  lost  instrument,  how  presented,  §  1497. 

Claims  against,  mortgage,  failure  to  present,  effect  of. 
ft  1500. 

Claims  against,  mortgage  need  not  be  presented  before 
action,  ft  1500. 

Claims  against,  mortgage,  presentation  of  claim  se- 
cured by,  ft  1497. 

Claims  against,  must  be  presented  before  suit,  except 
when,  ft  1500. 

Claims  against,  notary's  certificate  as  evidence  of  al- 
lowance or  rejection,  ft  1496. 

Claims  against,  not  due,  discoupt,  ft  1648. 

Claims  against,  not  included  in  order  for  payment  of 
debts,  how  disposed  of.  ft  1650. 

Claims  against,  notice  to  creditors,  copy  and  afildavlt 
of  publication  to  be  filed,  ft  1492. 

Claims  against,  notice  to  creditors,  decree  showing 
giving  of,  ft  1492. 

Claims  against,  notice  to  creditors,  failure  to  give,  lia- 
bility of  executor,  ft  1650. 

Claims  against,  notice  to  creditors,  form  of,  ft  1490. 
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Claims  against,  notice  to  creditors,  publication  or  post- 
ing ot  S  1490. 

Claims  against,  notice  to  creditors,  removal  or  resignar 
tion,  notice  by  snccessor,  S  1490. 

Claims  against,  notice  to  creditors,  time  for,  i  1490. 

Claims  against,  notice  to  creditors,  revoking  letters  for 
failupe  to  give,  i  1611. 

Claims  against,  notice,  time  to  present  claim  where 
claimant  had  no,  I  1493. 

Claims  against,  notice  to  creditors,  time  to  present 
claims,  I  1491. 

Claims  against,  payment  before  due,  S  1648. 

Claims  against,  presented  by  superior  judge,  proceed- 
ings thereon,  §  1495. 

Claims  against,  provision  for  disputed  and  contingent, 
I  1648. 

Claims  against,  purchase  of,  by  executor,  not  permitted, 
S  1617. 

Claims  against,  reference,  i  1507. 

Claims  against,  reference,  costs,  |  1508. 

Claims  against,  reference,  entering  minute  of  order, 
f  1507. 

Claims  against,  reference,  judgment  on  referee's  re- 
port, §  1508. 

Claims  against,  reference,  report,  confirmation  and  ef- 
fect, S  1508. 

Claims  against,  reference,  report  of  referee,  effect  of, 
f  1507. 

Claims  against,  reference,  trial  by  referee,  I  1508. 

Claims  against,  rejected,  must  be  sued  on  within  three 
months,  i  1498. 

Claims  against,  rejection  of,  proceedings  on,  %  1496. 

Claims  against,  rejection  of,  what  equivalent  to,  §  1496. 

Claims  against,  secured  by  lien,  describing  lien,  S  1497. 

Claims  against,  statement  of,  executor  to  return,  i  1512. 

Claims  against,  statement  of,  what  to  show,  S  1512. 

Claims  against,  statute  of  limitations  does  not  run 
against  pending  administration,  S  1569. 

Claims  against,  superior  judge  may  present,  §  1495. 

Claims  against,  time  for  presenting,  §S  1491, 1493, 1496. 

Claims  against,  time  for  presenting,  when  claimant  had 
no  notice,  S  1498. 
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Claims  against,  time  to  present,  effect  of  vacancy  im 

administration,  S  1601. 
Claims  against,  vouchers  may  be  required,  f  1494^ 
Claims  against,  wages  preferred,  f  1205. 
Claims  against,  withdrawing  original  vonchfir,  i  1497. 
Claims  of  executor  against,  presenting  and  allowing, 

ft  1610.    . 
Claims  of  executor  against,  rejection  of,  and  suit  then- 

on,  §  1610. 
Debts  against  executor,  discharge  or  bequest  of  in  will, 

§  1448. 
Debts,  apportionment  where  funds  Insufficient,  {§  1646, 

1647. 
Debts,  dividends  to  creditors,  when  estate  Insufficient, 

ft  1646. 
Debts,  execution  on  decree  for  payment  of,  I  1649. 
Debts,  funeral  expenses,  when  to  be  paid,  I  1646. 
Debts,  judgment  against,  order  of  payment,  §  1643. 
Debts,  last  sickness,  payment  of  expense  ot,  §{  1643, 

1646. 
Debts,  mortgage,  preference  of,  extent  of,  §  1644. 
Debts,  need  not  be  paid  until  court  orders,  fi  1646. 
Debts,  order  for  payment  of,  and  discharge  of  executor, 

i  1647. 
Debts,  order  of  pa3rment,  S  1643. 

Debts,  order  of  payment,  disposition  of  claims  not  in- 
cluded in,  §  1660. 
Debts,  pasring  according  to  provision  of  will,  S|  1560, 

1662. 
Debts,  personal  liability  of  executor  for,  after  decree 

of  payment,  S  1649. 
Debts,  preferences,  S§  1648-1646. 
Debts,  preference,  wages  preferred.  S  1206. 
Delfts,  priority,  none  between  real  and  personal  prop- 
erty for,  §  1616. 
Debts,  proceedings  where  funds  insufficient,  §  1647. 
Debts,  property  chargeable  with,  §  1616. 
Debts,  property  chargeable,  priority  between  realty 

and  personalty,  fi  1616. 
Debts,  property  fraudulently  conveyed  and  recovered 

to  be  used  for,  §  1691. 
Debts,  provision  in  will  respecting,  fifi  1660,  1662. 
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Debts,  specific  devises  and  legacies,  how  far  exempt, 

U  1563,  1564. 
Debts,  uncollected,  executor's  liability  for,  |  1616. 
Debts,  what  exempt  from,  §  1663. 
Debts,  what  subject  to,  §  1663. 
Devise,  specific,  how  far  exempt,  S  1563. 
Statute  of  limitations  does  not  run  pending  settlement 

of,  I  1669. 

XI.  Lease  of- 

Appralsement  of  rental  value',  S  1679. 

Effect,  i  1579. 

Execution  of,  i  1579. 

Hearing,  t  1679. 

Hearing,  witnesses,  t  1579. 

Irregularities  in,  effect  of,  S  1679. 

Jurisdiction,  t  1579. 

Order  for,  i  1679. 

Order,  certified  copy  to  be  recorded,  I  1679. 

Order  to  show  cause,  §  1579. 

Petition  for,  to  contain  what,  §  1679. 

Proceedings  for,  §  1679. 

Recording,  §  1579. 

Terms  of,  |  1579. 

When  may  be  authorized,  S  1577. 

Who  may  petition  for,  t  1579. 

XII.  Mortgage  of. 

Authorized,  when  may  be,  i  1677. 

Deficiency  Judgment,  §  1578. 

Effect,  §  1578. 

Execution  of  notes  and  mortgage,  S  1578. 

Foreclosure,  S  1578. 

Foreclosure,  indebtedness  remaining  unsatisfied,  how 

disposed  of,  §  1678. 
Hearing,  S  1578. 
Hearing,  witnesses,  S  1578. 
Insurance  on  mortgaged  buildings,  S  1578. 
Interest,  S  1578. 

Irregularities  in,  effect  of,  i  1578. 
Order  for,  f  1578. 

Order,  certified  copy  to  be  recorded,  §  1578. 
Order  of  payment,  \i  1643,  1644. 
Order  io  show  cause,  i  1578. 
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Petition  for,  to  oontain  what,  i  1678. 

Recording,  8  1578. 

Who  may  petition  for,  i  1678. 

XIII.    Sales: 

1.  Generally. 

Court  must  order  sale,  when,  |  1625. 
Debts,  all  property  liable  for,  8  1516. 
In  general,  i  1516. 
Must  be  under  oath,  8  1517. 

Non-resident,  sale  or  delivery  of  property  where  dece- 
dent a,  8  1667. 
No  priority  between  realty  and  personalty,  8  1616. 
Not  yalid  except  by  order  of  court,  |  1517. 
Petition  for,  defective,  curing,  8  1518. 
Petition  for,  requisites  of,  88  1518,  1519. 
Petition  for,  objections  to,  and  hearing  of,  8  1518. 
Petition  may  Include  realty  and  personalty,  8  1531 
Private,  time  of  making,  8  1549. 
To  be  confirmed,  |  1517. 
To  be  reported,  8  1517. 
What  property  to  be  sold  first,  8  1525. 
Where  decedent  a  non-resident,  8  1667. 

2.  Of  personalty. 
Conduct  of,  88  1526,  1639. 
Notice  of  application  for,  8  1523. 
Notice,  posting  and  publishing,  8  1526. 
Order  for,  8  1523. 

Partnership  interests  may  be  sold,  8  1524. 
Partnership  interests,  inaulry  b^Tore  confirmatloiiv 

8  1524. 
Partnership  interests,  how  sold,  8  1524. 
Perishable  property,  8  1522. 
Perishable  property,  liability  of  executor,  8  1522. 
Perishable  property,  no  notice  necessary,  8  1522. 
Personalty  fraudulently  transferred  by  decedent,  f  169t 
Personalty  must  be  present,  8  1526. 
Petition  for,  8  1523. 
Petition,  order  and   sale,  but  one  necessary   when, 

8  1522. 
Petitions,  renewing,  8  1^23. 
Place  of,  8  1526. 
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Public  attctlon,  i  1526. 

Sale  of  on  application  for  sale  of  realty,  |  1639. 
Unclaimed  personalty  of  absentee,  sale  of,  I  1698« 
Wben  will  be  ordered,  i  1525. 

3.  Of  realty  other  tlian  mines. 

Account  of,  to  be  returned,  S  1575. 

Account  of,  liability  of  executor  for  failure  to  make, 
§  1575. 

Account  of  attachment,  neglect  to  return,  |  1575. 

Account  of,  neglect  to  return,  revocation  of  letters, 
t  1575. 

Amount  to  be  returned  within  thirty  days,  S  1575. 

Application  for,  manner  of  sale  of  personalty  on,  S 1689. 

Appraisement,  sale  for  more  or  less  than,  i  1614. 

Bond  not  required  where  dispensed  with  In  will,  $  1396. 

Bond  required  although  dispensed  with  In  will,  when, 
S  1396. 

Bond,  additional,  when  and  when  not  ordered,  §  1389. 

But  one  petition,  order,  and  sale  to  be  had  when,  S  1519. 

Compelling  to  make,  i  1544. 

Confirmation,  petition  for  need  not  publish  description 
of  realty,  i  1712. 

Confirmation  of,  ftS  1552,  1553,  1556,  1561. 

, Confirmation,  increased  bid  of  ten  per  cent,  S  1552. 

Confirmation,  when  to  be  confirmed,  $  1554. 

Confirmation  of,  recording  the  order,  S  1554. 

Confirmation,  order  of,  to  show  proof  of  notice,  I  1556. 

Contract  for  purchase  of  land^  conditions  of  sale,  S  1566. 

Conyeyance,  contents  of,  ft  1555. 

Conveyance,  execution  of,  i  1655. 

Conveyance,  what  passes,  {  1555. 

Credit,  8  1544. 

Credit,  security,  S  1551. 

Deed,  requisites  of,  i  1555. 

Description  of  realty  to  be  sold,  one  publication  suf- 
ficient, t  1712. 

Bn  masse,  or  parcels,  S  1544. 

Executor  cannot  purchase  or  be  interested,  §  1576. 

Fraudulent,  liability  of  executor,  S  1572. 

Fraud  in,  executor  liable  in  double  damages,  i  1572. 

Fraudulent  conveyance  by  decedent,  I  1591. 
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Fraudulently  conyeyed   by   decedent  and   recovered, 

S  1591. 
Fraudulent  conyeyance  by  executor,  dispositioii  of  xwp- 

erty  on  recoyery,  I  1591. 
Grounds  for  ordering,  SS  1536, 1642, 1543. 
Hearing,  §  1640. 

Hearing,  claims  may  be  passed  on  at,  |  1640. 
Hearing,  examination  of  executor,  i  1641. 
Hearing,  examination  of  witnesses,  S  1541. 
Hearing,  order  of  sale,  S  1643. 
Incumbered,  mortgagee  or  lienbolder    as    purchaser, 

i  1570. 
Incumbered  realty,  proceeds  bow  applied,  §  1669. 
Incumbered,  deposit  of  proceeds  in  court,  §  1569. 
Incumbered  realty,  surplus,  i  1669. 
In  general,  8  1536. 

Limitation  of  actions  to  set  aside,  SS  1678,  1674. 
Limitation  of  action  to  yacate,  H  1673,  1674. 
Limitation  of  action  to  recoyer  estate  sold,  ff  167X, 

1674. 
Limitation  of  actions  to  set  aside,  effect  of  disabilities. 

tS  1578,  1674. 
Manner  of  sale  of  land,  S  1544. 
Misconduct  in,  executor's  liability,  SS  1671,  1672. 
Neglect  or  misconduct  of  executor,  liability  for,  §  167L 
Kotice  dispensed  with  by  assent  in  writing,  S  1639. 
Notice  of,  posting  and  publishing,  i  1647. 
Notice  of,  requisites,  8  1647. 
Notice  of,  to  be  proved,  8  1566. 
Objections  to  confirmation  of,  8  1553. 
One  published  description  sulficient,  8  1712. 
Order  for,  what  to  contain,  8  1544. 
Order  may  include  all  or  any  part,  when,  f  f  1642, 164S. 
Order  to  show  cause,  8  1538. 
Order  to  show  cause,  proof  of  service,  8  1640. 
Order  to  show  cause,  service  of,  8  1639. 
Personalty,  sale  of  on  application  for  sale  of  realty. 

8  1639. 
Petition  to  be  filed,  8  1588. 
Petition  by  interested  party  when  executor  negleeti 

to,  8  1546. 
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Petition   by   Interested   party,   contents   and   notice, 

t  1646. 
Petition  may  include  personalty,  |  1536. 
Petition  for,  failure  to  set  fortli  requisite  facts,  i  1637. 
Petition  for,  verified,  S  1637. 
Petition  for,  what  to  contain,  S  1637. 
Place  and  time  of,  t  1648. 
Place  of,  where  land  in  two  counties,  S  1648. 
Po6ti>onement  of,  i  1667. 
Postponement  of,  notice,  I  1668. 
Private,  appraisement,  {  1660. 
Private,  bids,  §  1649. 
Private,  how  made,  S  1649. 
Private,  ninety  per  cent  must  be  offered,  S  1550. 
Private,  notice  of  posting  and  publishing,  §  1649. 
Private  sale,  notice  of,  what  to  state,  t  1649. 
Provision    by  will  Insufficient,   what  property    sold, 

§  1562. 
Provision  in  will,  §S  1660.  1661. 
Public  or  private,  S  1644. 
Refusal  of  purchaser  to  comply,  S  1554. 
Resale,  8$  1662,  1664. 
Return  and  hearing  thereon,  t  1552. 
Return  of  sale  to  be  made,  S  1576. 
Return  of,  failure  to  make,  punishment  for,  i  1575. 
Time  and  place  of,  8  1648. 
Vacation  of,  §  1662. 

What  title  and  interest  pass,  §  1655. 
When  may  be  ordered,  H  1536,  1642, 1548. 
Where  part  devised*  §  1644. 
Without  order  of  court,  8  1661. 

4.  Of  mines. 
Mines  may  be  sold  when,  8  1529. 
Notice  may  be  dispensed  with  when,  1 1531. 
Order  of,  how  made,  8  1532. 
Order  of,  when  will  be  made,  8  1532. 
Order  to  show  cause,  8  1531.  ' 

Petition  for,  by  partner,  8  1530. 
Petition  for,  what  to  contain,  |  1530. 
Proceedings  on  sale  of,  8  1583. 
Who  may  petition  for,  8  1530. 
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5.  Under  power  in  ioiU, 
Directions  to  be  followed,  S  1561. 
Order  not  necessary,  S  1561. 
To  be  confirmed,  8  1661. 
To  be  returned  and  confirmed,  {  1561« 
XIV.    Distribution: 

1.  Partial 

Bond  for,  ||  1658,  1661,  1668. 

Bond  may  be  dispensed  with  when,  {  1663. 

Bond,  payment  or  suit  on,  |S  1662,  1663. 

Costs,  If  1661,  1663. 

Costs  of  proceedings  for,  paid  by  applicant,  {1663. 

Execution  of  order  for,  i  1661. 

Ebtecutor  or  administrator 'may  resist,  8  1660. 

Heir,  legatee  or  devisee  may  petition  for  after  om 

year,  8  1663. 
Notice  of  application  for,  8S  1659,  1663. 
Order  for,  8  1661. 

Order  for  delivery  of  property,  8  1663. 
Partition,  8  1661. 
Petition  for,   executor  or  administrator  may  reslBt, 

8  1663. 
Petition  for,  any  Interested  person  may  resist,  88  1660. 

1668. 
Proceedings  to  determine  Interest  of  heir,  legatee  or 

devisee,  8  1663. 
Time  for,  8  1658. 
When  may  be  ordered,  8  1661. 
Who  may  apply  for,  8  1660. 
Who  may  resist,  88  1660,  1663. 

2.  Final. 

Advancements  to  heirs,  questions-  as  to  determined, 

8  1686. 
Answer  and  service  thereof,  8  1664. 
Appeal,  8  1664. 

Appearance  to  be  filed,  8  1664. 
Appearance  to  be  entered,  8  1664. 
At  time  of  executor'8  settiement»  8  1634. 
Attorney  for  minor,  8  1664. 

Attorney  to  file  written  evidence  of  authority,  8  IWL 
Complaint  and  service  thereof,  |  1664. 
Conclusiveness  of,  8  1664. 
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Conclusiyeness  of  decree,  §  1666. 

Costs,  i  1664. 

Decree  for,  to  contain  what,  §  1666. 

Decision  on  question  of  advancements,  eftect  of,  1 1686. 

Decree  relating  to  to  be  recorded,  §  1719. 

Default  to  be  adjudged,  i  1664. 

Depositions,  i  1664. 

Evidence,  §  1664. 

Executor's  statement  of  account,  1 1665. 

Hearing,  §  1668. 

Heirship,  determining  on,  §  1664. 

Homestead,  setting  apart  on  death,  f  1475* 

Infant  or  Incompetent  without  guardian,  proceedings 

in  case  of,  S  1703^. 
Infant  or  incompetent  without  guardian,  deposit  with 

treasurer,  and  how  withdrawn,  §  1708  Mi. 
Judgment  in,  conclusiveness  of,  §  1664. 
Jurisdiction  after  to  settle  accounts  of  trustees^  i  1699. 
Jurisdiction,  when  acquired,  §  1664. 
Manner  of,  §  1666. 
New  trial,  t  1664. 
Notice,  I  1668. 

Notice  of,  proof  of  service,  1664. 
Notice  of,  requlsitles,  ft  1664. 
Notice  of,  service,  i  1664. 
Notice,  further,  i  1668. 
On  whose  petition  made,  |  1668. 
Order  for  where  all  debts  paid  by  first  distribution, 

i  1651. 
Order  not  necessary,  S  1561. 
Order  to  show  cause,  S  1664. 
Parties,  §  1664. 
Partition,  S  1668. 
Petition  for,  i  1664. 
Practice,  rules  of,  i  1664. 
Setting  petition,  §  1668. 
Settiement  of  executor's  account,  i  1665. 
Statement  of  receipts  and  disbursements,  i  1665. 
Taxes  must  be  paid,  S  1669. 
To  whom  made,  {  16G5. 
When  may  be  made,  §  1666. 
Who  may  petition  for,  S  1668. 
Cod«  ClT.  Proc.~74. 
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3.  Distribution  and  partition. 

Any  person  Interested  may  petition,  §  1676. 
Assigning  whole  estate  to  one  on  payment  to  others, 

§  1680. 
At  time  of  executor's  settlement,  S  1634. 
Commissioners  for  partition,  appointing,  I  1675. 
Commissioners  to  make,  not  necessary,  wben,  f  1685. 
Commissioners,  time  of  appointment,  i  1676. 
Commissioners,  number  of,  i  1675. 
Commissioner,  one  only  may  be  appointed,  |  1675. 
Commissioner,  to  be  sworn,  §  1675. 
Commissioners,  appointment,  oath  and  warrant,  §  1675. 
Commissioners,  lowers  of,  i  1683. 
Commissioners  may  take  testimony,  etc.,  S  1683. 
Commissioners  to  report,  t  1684. 
Commissioners'  report,  confirming  or  rejecting,  f  1684. 
Commissioners'  report,  recording,  $  1684. 
Commissioners,  new,  §  1684. 
Notice,  i  1683. 

Of  estate  in  common,  §§  1675,  1676. 
Of  estate  in  different  counties,  §  1677. 
Owelty,  §  1681. 

Payments  for  equality,  §  1681. 
Petition,  notice  of,  for,  §  1676. 

Petition  and  notice,  time  for  filing  and  giving,  S  1676. 
Petition  for,  notice  of,  to  whom  given,  $  1676. 
Proceedings,  where  property  cannot  be  divided  without 

injury,  fi  1681. 
Sale  may  be  ordered,  S  1682. 
Sale  for  distribution  and  partition,  §  1681. 
Sale,  how  conducted,  §  1682. 
Shares  to  be  set  out  by  metes  and  bounds,  $  1679. 
Where  some  heirs  parted  with  interest,  i  1678. 
Who  may  petition  for,  t  1676. 
Whole  estate  assigned  to  one,  when,  $  1680. 

4.  Estates  of  absentees:    Bee  post,  XV. 

XV.    Estates  of  non*residents  or  absentees,  proceedings 
regarding. 
Absentee's  interest  in,  disposition  of,  §$  1691-1695. 
Certificate  of  absentee  for  proceeds  of,  §  1696. 
Distribution,  absentee,  agent,  statute  providing  for  ap- 
plies to  pending  estates,  S  1691. 
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Distribution,  absentee,  agent,  appointment  of,  to  take 

possession,  %  1691. 
Distribution,  absentee,  agent  for,  bond  and  compensar 

Uon  of,  H  1692,  1695. 
Distribution,  absentee,  agent  liable  on  his  bond,  8  1695. 
Distribution,  absentee,  agent  for,  accounting  by,  |  1694. 
Distribution,  absentee,  agent,  evidence  in  accounting 

by,  i  1694. 
Distribution,   absentee,   certificate   of,   for   proceeds^ 

i  1696. 
Distribution,  absentee,  court  appoint  agent  for,  i  1691. 
Distribution,  absentee,   deposit  of  moneys  for,   with 

county  treasurer,  §  1691. 
Distribution,  absentee,  interest  of  sold,  when,  f  1694. 
Distribution,  absentee,  unclaimed  personalty  in  hands 

of  agent,  disposition  of,  S  1693. 
Distribution,  where  decedent  non-resident,  delivery  of 

property,  S  1667. 
Sale,  absentee's  interest,  of,  S  1694. 
Unclaimed:     See  Public  Administrator,  S  1739* 
Unclaimed,  how  disposed  of,  I  1693. 

XVI.  Time  for  settlement  of  and  extension  of. 
Closing  administration,  petition  for,  i  1670. 
Continuance  of  administration,  procedure  to  obtain, 

§  1670. 
Bxtension  of  time  for  administration,  where  will  puts 

limitation  thereon,  ft  1670. 
Settlement,  final,  extension  of  time  for,  §  1651. 
Settlement,  final,  when  to  be  made,  I  1652. 
Settlement:     See  ESzecutor  and  Administrator,  XIL 

XVI I.  Costs  and  expenses  of  administration. 
Costs,  by  whom  to  be  paid,  §  1720. 

Cost  of  final  distribution,  i  1664. 

Costs  of  proceedings  for  partial  distribution,  SS  1660, 

1661,  1663. 
Costs,  execution  for,  S  1720. 
Expenses  of  administration,    executor    may    retain, 

I  1646. 
Sxpenses  of    administration,    provision    in   will   for. 

Si  1560,  1562. 
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XVIII.    Appeals. 

Appeal  lies  from  what  orders  respectlnir.  I  963. 

Appeal  from  order  respecting,  time  for,  $  9S9. 
ESTOPPEL  in  pals,  S  1962. 

Landlord  and  tenant,  §  1962. 

Standing  by,  S  1962. 

Sureties  bound  by,  i  1912. 

To  deny  Judgment,  U  1908-1915. 
EVICTION  of  execution  purchaser,  redress,  i  708. 
EVIDENCE. 

I.    Definitions. 

II.    Kinds  and  degrees  of: 

1.  Generally, 

2.  Primary  and  secondary. 
8.  Indispeneahle, 

4.  Prima  fade, 
6.  Partial. 

6.  Condueiive  and  unanHoerdble, 

7.  Direct,  indirect,  inferences,  presumptions, 

8.  Cumulative;    corroborative;    slight;    satisfa^ 

tory, 

III.  Parol  evidence. 

IV.  Expert  and  epinfen  evidence* 
V.    Judicial  notice. 

VI.    Declarations,  admissions,  conversations,  emission* 
VII.    Documentary  evidence. 
VIII.    Usages  and  customs. 
IX.    Hearsay;  res  geets»;  material  objeetsb 
X.    Burden  of  proof. 
Xlt    Admissibility  and  relevancy: 

1.  Gen^atXy, 

2.  On  subject  of  handwriting. 

3.  On  question  of  pedigree, 

4.  Testimony  at  former  trial. 

5.  Particular  facts  or  questions,  how  proved. 
XII.    Weight  and  sufficiency  of. 

XIII.    Questions  of  practice  relating  to« 
L    Definitions. 

Conclusive,  defined,  S  1887. 

Corroborative,  defined,  {  1839. 

Cumulative,  defined,  §  1888. 


fiVIDBNCB.  1,  IX,  ^fll 

Direct,  defined,  S  1881. 
SMdence  defined,  t  1823. 
Indirect,  defined,  t  1832. 
Indispensable,  defined,  f  1836. 
Inference,  defined.  |  1958. 
Law  of,  defined,  I  1823. 
Proof  defined,  8  1824. 
SUght,  defined,  §  1885. 
II.    Kinds  and  degrees  of  evidence: 
!•  Generally. 
Degrees  of,  specified,  f  1828. 
Kinds  of,  four,  §  1827. 

2.  Friniary  and  eecondary. 
Certified  copies,  admissible,  S  1898. 
Copies  of  aflldaTlts  as,  I  2011. 
Copies  of  entries,  wben  admissible,  §  1947. 
Copies  of  records,  certified,  admissible  without  further 

proof,  i  1951. 
Judicial  record  of  foreign  country,  secondary  evidence 

of,  S  1907. 
Law,  certified  copy  of,  admissible,  §  1901. 
Lost  paper,  when  copy  may  be  used,  1 1046. 
Parol  evidence  of  writing,  is  secondary  evidence,  i  1830. 
Primary  defined,  §  1829. 
Record,  certified  copies  of,  admissible  without  further 

proof,  I  1961. 
Secondary,  definition  of,  i  1830. 
Secondary,  copy  of  judicial  record  of  foreign  country, 

when  admissible,  l  1907. 
Secondary,  of  contents  of  writings,  when  admissible, 

§  1866. 
Secondary,  where  party  fails  to  produce  writing  after 

notice,  i  1938. 
Transcript  of  court  minutes  to  be  evidence  equivalent 

to  letters  of  administration,  §  1429. 
Writing,  copy  of,  is  secondary  evidence,  8  1830. 
Writings,  lost,  proof  of  loss  necessary,  8  1937. 
Writing,  notice  to  produce,  disobedience,  secondary  evi- 
dence, 8  1938. 
Writing,  oral  contents  of,  Is  secondary,  8  1830. 
Writing,  original  mUat  be  produced,  8  1937. 
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[V^riting,  parol  evidence  o^  is  secondary  evlaenoe^ 

i  1830. 
Writing,  public,  certified  copy  of,  admissible,  f  190L 
Writings,  secondary,  of  contents  of  lost,  1 1937. 
Writing,  secondary,  when  not  produced  after  notice^ 

§  1938. 
Written  Instrument  best  evidence  of  its  existence  and 

contents,  8  1829. 

8.  Indispensablcm 
Defined,  i  1836. 
In  general,  U  1967-1970. 
Perjury,  §  1968. 

Perjury,  number  of  witnesses  necessary,  |  1844. 
Treason,  t  1968. 

Treason,  number  of  witnesses  necessary,  i  1844. 
Wben  necessary,  S  1967. 

4.  Frima  facie. 

Boards,  entries  by,  {$  1920,  1926. 
Books  of  science  or  art,  t  1936. 
Certificate  of  recording  ot&cer,  §  1883. 
Charts,  i  1936. 
Decedent's  entries,  S  1946. 
Definition  of,  S  1833. 
Historical  books,  §  1936. 
Justice's  docket,  §  912. 
Maps,  i  1936. 

OfELcer's  entries,  St  1920,  1926. 
Orders  not  final,  t  1909. 
Presumption,  what  is,  S  1969. 
Reporter's  notes,  transcript  of,  |  273. 
Third  person,  obligation  of,  evidence  against  him  is 
evidence  against  party,  l  1861. 

5.  Partial. 
Defined,  S  1834. 

Evidence  of  possession  of  remote  occnpant  on  questioii 

of  titie,  8  1834. 
When  admissible,  8  1834. 

6.  ConcHuaive;  unansw&rahUm 
Conclusive,  defined,  |  1837. 
CoDclusive,  in  general,  8  1978. 
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GoncluBlve,  record  of  court,  parties  cannot  contradict, 
i  1837. 

Entry  in  minutes  conclusive  evidence  of  notice  of  pe- 
tition for  letters,  $  1376. 

Record  of  court,  parties  cannot  contradict,  §  1S37. 

Unanswerable,  in  general,  §  1978. 

7.  Direci,  indirect,  j^esumptians,  inferences* 
Direct,  defined,  t  1831. 

Direct,  evidence  of  witness  to  agreement  is,  §  1881. 

Direct,  evidence  of  witness  to  writing  is,  S  1831. 

Indirect,  classified,  §  1957. 

Indirect,  defined,  t  1882. 

Inferable,  facts  from  wliich  other  facts  are,  i  1870. 

Inference  arises,  when,  §  1960. 

Inference,  defined,  $  1968. 

Inference  from  admission,  i  1832. 

8.  Cumulative;  corroborative;  slight;  satisfactory^ 
Corroborative,  defined,  §  1S39. 

Cumulative,  defined,  $  1838. 
Satisfactory,  defined,  S  1835. 
Slight,  defined,  ft  1835. 

III.  Parol  evidence. 

Instrument,  evidence  that  words  have  peculiar  signifi- 
cance, S  1861. 

Of  contents  of  writing,  i  1870. 

Of  laws  of  sister  state  or  foreign  country,  |  1902. 

To  establish  illegality  or  fraud,  fi  1856. 

To  explain  ambiguity  in  writing,  S  1856. 

Will,  parol  evidence  not  admissible  to  affect,  f  1856. 

Writing,  parol  evidence,  when  admissible  to  afiect, 
I  1856. 

IV.  Expert  and  opinion  evidence. 
Expert  may  decipher  instrument,  §  1863. 
Expert:     See  Witnesses. 

Insanity,  opinion  of  subscribing  witness  as  to,  f  1870. 
Insanity,  opinion  of  intimate  acquaintance  as  to,  §  1870. 
Interpreter,  when  summoned,  and  duty  of,  1 1884. 
Opinion  as  to  identity  or  handwriting,  t  1870. 
Opiniona  on  questions  of  science,  art  or  trade,  |  1870. 
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V.  Judicial  notic8. 

Court  to  declare  to  jury,  i  2102. 
In  general,  i  1827. 
Is  taken  of  what  facts,  §  1876. 
Nature,  laws  of,  Judicially  recognized.  |  1875. 
Official  acts,  public  and  private,  are  Judicially  recog- 
nized, §  1875. 

VI.  Declarations;  admissions;  conversations;  omlsslonSi 
Admission,  Inference  from,  §  1832. 

Admission  of  execution  of  writing,  1 1942. 

Admission,  offer  to  compromise  is  not,  i  2078. 

Admissions  of  predecessor,  S  1849. 

Admissions,  oral,  viewed  with  caution,  S  2061. 

Conversation,  all  admissible  where  part  admitted, 
§  1854. 

Declarations,  acts  or  omissions  of  another,  one  person 
not  alfected  by,  fi  1848. 

Declarations,  admissible  against  party  making,  S  1870. 

Declarations,  agent,  as  evidence,  i  1870. 

Declarations,  agent,  when  admissible,  i  1870. 

Declaration,  all  admissible  if  part  admitted,  i  1854. 

Declarations  as  part  of  res  ^estsa:     See  post,  IX. 

Declarations,  conspirator,  I  1870. 

Declarations,  decedent,  admissibility  against  his  suc- 
cessor in  interest,  i  1863. ' 

Declarations,  decedent,  against  Interest,  §  1870. 

Declarations,  decedent,  relating  to  birth,  i  1870. 

Declarations,  decedent,  relating  to  death,  §  1870. 

Declarations,  decedent,  relating  to  marriage,  i  1870. 

Declarations,  decedent  as  to  pedigree,  §t  1832,  1870. 

Declarations,  decedent  respecting  relationship,  i  1870. 

Declarations,  decedent,  acts  or  omissions  of,  admissi- 
bility against  successor,  fi  1853. 

Declarations  of  decedent  generally,  i  1870. 

Declarations,  dying,  t  1870. 

Declarations,  in  general,  §  1870. 

Declarations,  member  of  family  as  to  common  reputa- 
tion, §  1852. 

Declarations,  member  of  family  as  to  pedigree,  %  1S51 

Declarations,  one  Jointly  interested,  when  admissible^ 
§  1870. 

Declarations,  partner,  when  admissible,  8  1870. 
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Declarations  of  predecessor,  i  1849. 
Declarations,  tlilrd  person,  when  admissible,  t  1870. 
Declarations,  third  person,  not  to  prejudice,  i  1848. 
Declarations  of  third  person,  conduct  in  relation  to, 

i  1870. 
Declarations,  written  under  oath  to  be  by  deposition, 

i  2020. 
Omissions,  as  evidence  against  party,  {  1870. 

VII.    Documentary  evidence. 
Affidavits,  what  provable  by,  H  lS79f  2009. 
Accounts,  summary  of,  admissible  when,  t  1855. 
Acknowledgment,  certificate  of  as  evidence,  §  1948. 
Books  containing  law  presumed  correct,  i  1900. 
Books  containing  published  decisions  admissible,  1 1902. 
Books,  official,  entries  in  as  evidence,  §  1920. 
Books,  historical,  fi  1936. 
Books  of  art,  |  1936. 
Books  of  science,  ft  1936. 

Books,  presumption  in  favor  of  correctness,  §  1968. 
Certificate  of  purchase  or  of  location  of  lands,  8  1925. 
Charts  as,  1 1936. 

Entries  by  officers  as  evidence,  SS  1920,  1926. 
Entries  in  family  Bibles  or  books,  §  1870. 
Entries  in  Justice's  docket  prima  facie  evidence,  t  912. 
Entries  in  official  books  prima  facie  evidence,  i  1820. 
Entries  of  decedents,  when  admissible,  i  1946. 
BSxecution-book  as,  ft  683. 
Judgment  as,  §t  1908-1915, 1962. 
Judicial  record  defined,  $  1904. 
Judicial  record,  how  authenticated  as  evidence,  t  1906. 
Judicial  record  of  another  state,  effect  of,  §$  1913, 1921, 

1922. 
Judicial  record  of  court  of  admiralty,  effect  of,  t  1914. 
Judicial  record  of  foreign  country,  effect  of,  S  1916. 
Judicial  record  of  foreign  country,  how  authenticated, 

i  1906. 
Laws,  written  and  unwritten,  H  1895-1899. 
Letter  admitted,  answer  may  be  given,  {  1854. 
Haps  as,  S  1936. 
Notice  to  adverse  party  to  produce  writings,  S§  1856, 

1938. 
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Notice  to  produce,  when  tumecessary,  f  1938. 

Notice  to  produce,  disobedience,  secondary  eridence, 
f  1938. 

Notice,  refusal  to  produce  books  and  papers,  exclnsloa 
of  evidence,  §  1000. 

Notice,  refusal  to  produce  books  and  papers,  presump- 
tion on,  f  1000. 

Officers,  entries  by,  as  evidence,  f  S  1920,  1926. 

Records,  officers',  are  admissible,  %  1920. 

Will,  admissible  where  action  to  quiet  title  involves 
gift  or  trust  under,  S  738. 

Writings,  accounts,  summary  of,  admissible  when, 
f  1855. 

Writings,  construction  of,  f  S  1856-1866.    See  Gontracta. 

Writing,  contents  of,  when  admissible,  %  1870. 

Writings,  inspection  of,  in  what  cases  may  be  de- 
manded, §  1000. 

Writing,  inspection  of  by  opposite  side,  |  2054. 

Writing,  called  for  and  inspected  need  not  be  put  in 
evidence,  S  1939. 

Writing,  if  part  admitted  all  is  admissible,  S  1854. 

Writing,  shown  to  witness,  reading  of,  §  2054. 

VIM.    Usages  and  customs. 
Local  customs  and  usages  in  actions  concerning  mintng 

claims,  {  748. 
Usage,  §S  748,  1870. 
Usage,  admissible  for  what  purpose  only,  |  1870. 

IX.  Hearsay;  res  gestae;  material  objects. 
Confined  to  personal  knowledge,  {  1845. 
Declarations  a  part  of  transaction,  f  1850. 
Declarations,  res  gestffi,  S  1850. 
Exhibits,  material  objects,  S  1954. 
Hearsay,  what  admissible,  $  1870. 
Objects,  material,  S  1954. 

Res  gest®,  S  1850. 

X.  Burden  of  proof. 

Affirmative  allegations  to  be  proved,  S  1869. 
Affirmative  allegations  only,  to  be  proved,  (  1869. 
Affirmative,  one  holding  must  produce  entience,  ^  X%SL 
Affirmative  of  issue  to  be  proved,  {  2061. 
Burden  of  proof,  alteration  of  writing,  {  1982. 
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Burden  of  proof,  in  general,  f  1981. 
Burden  of  proving  action  is  barred,  (  468. 
Burden  of  proving  Jurisdiction,  where  judgment  plead- 
ed, «  456. 
Negative  allegation,  whether  to  be  proved,  (  1869* 

XI.    Admissibility  and  relevancy: 

1.  Generally. 

Character,  good,  evidence  of,  admissibility,  (  2058. 

Collateral  fact,  inquiry  into,  (  1868. 

Common  reputation  respecting  facts  over  thirty  years 
old,  S  1870. 

Confined  to  material  allegation,  S  1868. 

Declarations  of  third  person,  conduct  in  relation  there- 
to, S  1870. 

Facts  which  may  be  proved  on  trial,  §  1870. 

Inscriptions  as  evidence  of  common  reputation,  |  1870. 

Letter  admitted,  answer  may  be  given,  §  1854. 

Material  allegation  only,  to  be  proved,  §  1867. 

Monuments  as  evidence  of  common  reputation,  |  1870. 

Part  of  transaction  proved,  whole  admissible,  (  1864. 

Relevant,  must  be,  fi  1868. 

Relevant,  what  Is,  fi  1870. 

Reputation,  common,  when  admissible,  §  1870. 

Third  person,  evidence  relating  to,  S  1851. 

2.  On  aubjeet  of  hartdwriting. 

Ancient  writing,  comparison,  how  made,  (  1946. 
Comparison  of  handwriting,  {  1944. 
Evidence  of,  by  comparison,  {{  1944,  1945. 
Genuineness  of,  to  prove  a  writing,  {  1940. 
How  proved,   {   1943. 
Opinion  respecting,  S  1870. 

8.  On  questions  of  pedigree. 
Ancient  facts,  evidence  of  common  reputation,  i  1870. 
Common  reputation,  {  1862. 

Declarations,  member  of  family  as  to  common  reputa- 
tion, S  1862. 
Declarations  of  member  of  family  as  to,  {  1852. 
Engravings  as  evidence  of  pedigree,  |  1870. 
Evidence  admissible  on  question  of,  {  1870. 
EMdence  of  common  reputation,  S  1870. 
Family  portraits  on  subject  of,  §  1870. 
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Reputation,  common,  what  admissible  to  show,  1 187& 
What  admissible  as  evidence  of,  f  1870. 

4.  Testimony  at  former  trial. 

Deceased  witness,  testimony  at  former  trial,  S  1S70. 
Jurisdiction,  testimony  of  witness  at  former  trial  who 

is  out  of,  §  1870. 
Testimony  at  former  trial*  (  1870. 

5.  Particular  facta  or  questiona,  how  proved. 
Accounts,  how  proved,  S  1866. 

Affidayits,  identity  of  non-resident  may  be  established 

by,  S  1379. 
Congress,  proceedings  of,  how  proved,  S  1918. 
Departmental  documents,  how  proved,  S  191& 
Destroyed  writing,  how  proved,  S  1866. 
Documents,  foreign,  how  proved,  S  1918. 
Documents,  official,  manner  of  proving,  {  1918. 
Bxecutive,  acts  of,  how  proved,  S  1918. 
Instrument,  contents  of,  how  proved,  S  1866. 
Justice's  judgment  of  sister  state,  how  proved,  |(  1921, 

1922. 
Laws,  foreign,  how  proved,  f  1902. 
Laws,   unwritten,   of   foreign   country,   how   proved, 

S  1902. 
Laws,  unwritten,  of  other  states,  how  proved,  |  1902. 
Laws,  sister  state,  how  proved,  %  1902. 
Legislature,  proceedings  of,  how  proved,  i  1918. 
Lost  writing,  how  proved,  (  1866. 
Municipalities,  proceedings  of,  how  proved,  (  1918. 
Newspaper,  publications  in,  how  proved,  S  2010. 
Public  record  of  private  writing,  how  proved,  I  1919. 
Record,  how  proved,  {  1866. 
Record,  Judicial,  how  proved,  IS  1906,  1906. 
United  States  documents,  how  proved,  $  1918. 
United  States,  public  writings  of,  effect  of,  how  proved. 

S  1924. 
Writing,  how  proved  where  subscribing  witness  deny 

or  forget  execution,  S  1941. 
Writings,  lost,  how  proved,  (  1937. 
Writings,  public,  of  territories,  how  proved,  and  effect 

ot,  S  1924. 
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XII.    Weight  and  sufRciency  of. 
AccompUce,  testimony  ta  be  Tieved  with  distrust, 

f  2061. 
AfflrmatlYe  allegations,  proof  of:    See  ante,  X. 
Degree  of  certainty  required,  {  1826. 
Bstimated  how,  S  2061. 

Guilt  to  be  proved  beyond  reasonable  doubt,  S  2061. 
Xnstructlon  as  to  effect,   character,   and  weight  of; 

S  2061. 
Insufficiency  of,  as  ground  for  new  trial,  (  657. 
Jury  Judges  of  effect  of,  §  2061. 
Jury,  rules  governing  in  estimating  evidence,  t  2061. 
Preponderance  of,  controls,  |  2061. 
Production  of  weaker  testimony,  effect  of,  S  2061. 
Reasonable  doubt,  S  2061. 
Rules  governing  In  weighing  testimony,  (  2061* 
Satisfactory,  will  sustain  verdict,  {  1835. 
Weight  of,  fi  2061. 
Witness,  one  sufficient,  S  1844. 
Witnesses:     See  Witnesses. 

Xill.    Questions  of  practice  relating  to. 
Admissibility  of,  question  for  court,  §  2102. 
Clerk  to  take  testimony,  when,  S  1051. 
Modes  of  taking  testimony,  S  2002. 
New  trial  for  disregard  of,  §  662. 
Newly  discovered,  as  ground  for  new  trial,  f  657. 
Notice  to  produce  books  or  papers:    See  ante,  VIL 
Order  of  Introducing,  §§  607,  2042. 
Order  of  proof,  how  regulated,  {  2042. 
Proceedings  to  perpetuate,  §ft  2083-2089. 
Production  of,  court  may  stop  where  already  full, 

S  2044. 
Questions  of  fact,  when  for  Jury,  §  2101. 
Questions  of  law,  when  for  court,  {  2102. 
Rules  of,  to  be  decided  by  court,  {  2102. 

EXCEPTION,  absence  of  party,  decision  in  deemed  except 
ed  to,  f  647.. 
After  Judgment,  how  settled,  (  661. 
Bill  of:     See  Appeal. 
Bill  of,  amendments  to,  S  650. 
Bill  of,  amendments  to,  service  of,  S  650. 

Code  Civ.  Proc.—TS. 
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Bill  of,  a  part  of  record  on  appeal,  $  661. 
Bill  of,  application  for  new  trial,  wnen  may  be  made 
on,  §  668. 

Bill  of,  as  part  of  Judgment-roll,  |  670. 

Bill  of,  certifying,  f  650.' 

Bill  of,  delivery  to  absent  judge,  I  650. 

Bill  of,  delivery  to  judge,  ft  650. 

BiU  of»  filing  with  clerk,  §  650. 

Bill  of,  may  be  settled  and  signed  after  officer  or  Judge 
ceases  to  be  such,  §  653. 

Bill  of,  must  contain  what,  ft  650. 

Bill  of,  preparation,  manner  of,  §  650. 

Bill  of,  presenting  to  judge,  §  650. 

Bill  of,  presentation  and  settlement  on  decision  by  Ja- 
dicial  officer  other  than  Judge,  ft  653. 

Bill  of,  refusal  to  allow,  application  to  supreme  court 
to  prove  same,  ft  652. 

Bill  of,  settlement  by  supreme  court,  manner  and  ef- 
fect of,  ft  652. 

Bill  of,  settlement  by  referee,  ft  650. 

Bill  of,  settlement,  by  officer  other  than  judge,  ft  6i9. 

Bill  of,  settlement,  notice  of,  ft  650. 

Bill  of,  settlement,  on  death,  disqualification,  absence, 
refusal  of  Judge  or  officer,  ft  653. 

Bill  of,  settlement,  on  motion  for  new  trial,  ft  669. 

Bill  of,  settlement,  to  decision  after  judgment,  ft  651. 

Bill  of,  settlement,  service  on  adverse  party,  ft  650. 

Bill  of,  settlement  without  notice  to  adverse  party, 
ft  650. 

Bill  of,  signature  by  Judge  or  referee,  ft  650. 

Bill  of,  striking  out  redundant  matter,  ft  660. 

Bill  of,  to  be  signed  by  Judge  and  filed  with  clerk,  ft  649. 

Bill  of,  to  decision  after  Judgment,  settlement  of,  ft  651. 

Bills  of,  extension  of  time,  ft  1054. 

Ck)ntinuance,  order  refusing  deemed  excepted  to,  ft  647. 

Court  commissioners'  findings,  exception  to,  how  made, 
ft  645. 

Defined,  ft  646. 

Demurrer,  order  sustaining  or  oTerrullng  deemed  ex- 
cepted to,  ft  647. 

Documents  on  file,  how  incorporated,  ft  648. 

Filing  with  clerk,  ft  649. 
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Final  decision  deemed  excepted  to,  S  647. 

Fonn  ot  S  648. 

Form  of,  when  made  on  insufficiency  of  evidence,  §  648. 

Insufficiency  of  evidence,  on  ground  of,  requisites,  §  648. 

Interlocutory  order  or  decision  deemed  excepted  to, 
S  647. 

Judge  out  of  office  may  settle,  S  653. 

Hatters  deemed  excepted  to,  §  647. 

Orders,  when  deemed  excepted  to,  S  647. 

Order  or  decision  from  which  appeal  lies  deemed  ex- 
cepted to,  S  647. 

Pleading,   amendment,   order    allowing    or    refusing 
deemed  excepted  to,  §  647. 

Pleading,  order  strlMng  out  deemed  excepted  to,  (  647. 

Referee's  finding,  to,  how  made,  8  645. 

Settlement  of,  time  for,  §§  649,  650,  659. 

Signing  by  judge  or  judicial  officer,  |  649. 

Statement  on  appeal,  §  661.    See  Statement 

Statement  on  motion  for  new  trial:     See  New  TriaL 

Time  for,  §  646. 

Verdict  deemed  excepted  to,  S  647. 

What  deemed  excepted  to,  §  647. 
EXECUTION:    See  Supplementary  Proceedings. 

After  five  years,  $  685. 

Against  the  person,  §  632. 

Any  debtor  may  pay  creditor,  |  716. 

Appeal,  restitution  where  property  sold  under,  and 
judgment  reversed,  I  957. 

Attached  property  may  be  sold  as  under,  when,  |  548. 

Attached  property,  sale  under,  §  550. 

Book  as  evidence,  §  683. 

Book,  how  kept  and  what  to  contain,  $  688. 

Claim  of  property,  bond,  claimant  may  give 'and  re- 
lease property,  S  710. 

Claim  of  property,  bond,  amount  of  and  conditions  In, 

S  710%. 
Claim  of  property,  bond,  estimate  of  value  and  new 

bond,  S  712%. 
Claim  of  property,  bond,  filing  and  serving  of,  |  711. 
Claim  of  property,  bond,  justification,  approval  and 

disapproval,  S  712. 
Claim  of  property,  bond.  Justification,  manner  of,  S  718. 


•92  BXBCUTION. 

Claim  of  property,  bond  of,  objections  to,  (  711^ 
Claim   of   property,    bond,   when    becomes    eftectoal. 

S  718%. 
Claim  of  property,  how  made,  fi  689. 
Claim  of  property,  indemnity  and  undertaking  on,  (  €81. 
Contribution  among  debtors,  notice,  §  709. 
Costs,  for,  on  appeal,  §  1084. 

Costs  in  probate  proceedings,  execution  for,  |  1720l 
Damages  in  eminent  domain,  to  recover,  (  1252. 
Death,  not  to  issue  after,  §  1505. 
Death  of  party,  when  may  issue  after,  §  686. 
Decedent,  decree  for  payment  of  debts  of,  execntloa 

for,  S  1649. 
Decedent,  judgment  against,  no  execution  can  issuer 

ft  1505. 
Dormant  Judgment,  on,  ft  685. 
Eminent  domain,  to  recover  damages  in,  ft  1252. 
E^orcing  order  by,  ft  1007. 
Enforcement,  when  Judgment  requires  performance  of 

particular  act,  ft  684. 
Enforcement,  when  Judgment  requires  sale  of  property, 

ft  684. 
Executor,  against,  to  enforce  personal  liability,  ft  1641 
Executor,  Judgment  against,  no   execution  to  issoe^ 

ft  1504. 
Exempt,  what  property  is,  ft  690. 
Exemptions,  materials  for  building  not  subject  to  eze> 

cuUon,  ft  1196. 
Forcible  entry  and  detainer,  in,  ft  1174. 
Form  of,  ft  682. 

Inspection,  execution  book  open  to,  ft  688. 
Issuance  of,  time  of,  ft  681. 

Issuance,  time  of,  when  stayed  or  enjoined,  ft  681. 
Issuance,  to  whom  may  issue,  ft  687. 
Issuance,  to  whom  issued  when  property  required  to  be 

delivered,  ft  687. 
Issuance  of,  after  five  years,  ft  681. 
Issuing  to  different  counties  at  same  time,  ft  687. 
Issue,  may,  to  any  sheriff,  ft  687. 
Issue  of,  where  Judgment  for  delivery  of  property,  1 6S1 
Issues  in  name  of  people,  ft  628. 
Judgments  against  oflicers,  how  enforced,  ft  710. 
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Judgment,  manner  of  enforcing,  {  684. 

Judgment  barred  by  limitation,  {  685. 

Justices'  courts,  from,  8S  901-905.    See  Justice's  Court 

Justice's   judgment  docketed   in   superior   court,   on* 

S  899. 
Levied  before  death,  proceedings  on,  §  1505. 
Levy,  defendant  may  indicate  property  when,  (  691. 
Leyy,  how  made,  S  691. 
Levy,  property  subject  to,  St  688«  1196. 
Levy,  property  subject  to,  {  688. 
Levy,  writ  how  executed,  {  682. 
Levy,  property  in  hands  of  heirs,  tenants,  trustees,  etc., 

<  682. 
Levy,  until,  property  not  affected  by,  |  688. 
Levy  to  be  made  only  on  part  of  property,  if  sufficient, 

S  691. 
Limitation,  Judgment  barred  by,  S  685. 
Limitation  of  action  against  officer  for  money  collected 

upon,  S  339. 
Limitations  of  action  against  officer  for  selziure,  S  341. 
Materials  for  building  not  subject  to,  §  1196. 
May  issue  at  same  time  to  different  counties,  |  687. 
May  issue  to  any  sheriff,  S  687. 
Money,  amount  and  kind  of,  payable  in,  S  682. 
Order,  enforcing  by,  f  1007. 
Payment  by  any  creditor,  sheriff's  receipt,  (  716. 
Pasrment  in  specific  kind  of  money,  {  682. 
People,  to  issue  In  name  of,  S  682. 
Person,  against  the,  S  682. 

Person,  against  the,  after  return  unsatisfied,  t  684. 
Preferred  claims  for  wages,  f  1206. 
Prisoner,  discharge  of,  §S  1143-1164.    See  Prisoner. 
Prisoner,  plaintiff  to  advance  funds  for  support  of, 

§  1154. 
Property  in  hands  of  heirs,  tenants,  trustees,  etc., 

S  682. 
Property  subject  to,  S  688. 
Receiver,  in  aid  of,  S  564. 
Redemption  by  a  redemptioner,  i  703. 
Redemption,  Judgment  creditor  may  redeem  estate  of 

decedent,  §  1505. 
Redemption  by  Judgment  debtor,  (  703. 
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Redemption,  certificate  of,  filing  and  recording,  (  7GS. 

Redemption,  notice  of,  §  703. 

Redemption,  notice  to  be  filed  with  recorder  wben, 

S  703. 
Redemption  of  estate  of  decedent,  S  1505. 
Redemption  of  realty,  who  may  effect,  §  701. 
Redemption,  payment  in  kind  of  money  apecified  la 

judgment,  {  704. 
Redemption,  payments  may  be  made  to  whom,  (  704. 
Redemption,  property  subject  to,  with  what  exception, 

f  700. 
Redemption,  rents  and  profits  a  credit  on,  f  707. 
Redemption,  tender  equivalent  to  payment,  $  704. 
Redemption,  time  within  which  may  be  had,  |S  702,  KjH. 
Redemption,  time,  extension  of,  where  purchaser  fails 

to  account,  {  707. 
Redemptloner,  what  he  must  do  to  redeem,  {  705. 
Redemptioner,  affidavit  by,  §  705. . 
Redemptloner  must  pay  what  Interest,  taxes  and  liens, 

§§  702,  703. 
Redemptloners,  who  are,  S  701. 
Rents  and  profits  from  time  of  sale  till  redemption. 

§  707. 
Rents  and  profits  from  time  of  sale  to  execution,  ac- 
counting for,  f  707. 
Rents  and  profits  from  time  of  sale  to  red^mpaoo. 

statement  of,  §  707. 
Requisites  of,  S  682. 

Return,  gold  dust  to  be  returned  as  money,  S  688. 
Return,  failure  to  make,  of  sale,  attachment  for,  S  1575. 
Return  of,  recording  where  realty  levied  on,  §  683. 
Returnable  to  whom,  S  683. 
Returnable  when,  S  683. 
Sale,  between  what  hours  to  be  held,  S  694. 
Sale,  certificate  of,  fi§  698,  699. 

Sale,  certificate  of,  filing  duplicate  with  recorder,  S  704. 
Sale,  certificate  of  sale,  sheriff  to  give,  S  700. 
Sale,  certificate  of,  what  to  contain,  i  700. 
Sale,  damages* to  realty,  purchaser  may  recover  for, 

S  746. 
Sale,  delivery  of  property  susceptible  of  manual  deUv- 

ery,  §  698. 
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Sale,  dellyery  of  property  not  susceptible  of  manual 

delivery,  {  699. 
Sale,  enjoining  Injury  to  property  after,  and  before 

conveyance,  S  745. 
Sale,  evicted  purchaser,  remedy  of,  S  708. 
Sale,  excess  In  proceeds,  how  disposed  of,  (  691* 
Sale,  extent  of  officer's  liability,  §  697. 
Sale,  how  conducted,  S  694. 
Sale,  manner  of,  S§  698,  694. 
Bale,  notice,  how  given,  S  692. 

Sale,  notice,  penalty  for  defacing  or  taking  down,  §  698. 
Sale,  notice  in  case  Judgment  specifies  kind  of  money 

payable  in,  {  692. 
Sale,  notice  in  case  of  perishables,  S  692. 
Sale,  notice  in  case  of  personalty,  {  692. 
Sale,  notice  in  case  of  realty,  S  692. 
Sale,  notice,  without,  penalty,  {  693. 
Sale,  officer  or  deputy  not  to  purchase,  (  694. 
Sale,  order  of,  judgment  debtor  may  direct,  S  694. 
Sale,  personalty,  manner  of,  S  694. 
Sale,  property  not  susceptible  of  delivery,  certificate  of 

sale,  S  699. 
Sale,  purchaser,  failure  to  get  possession  because  of 

irregularity,  rights  of,  S  708. 
Sale,  purchaser  may  recover  damages  for  injuries  to 

realty,  {  746. 
Sales,  purchaser  not  getting  possession,   revival  of 

judgment  in  favor  of,  §  708. 
Sale,  purchaser,  rights  of  on  a  reversal  or  discharge  of 

judgment,  §  708. 
Sale,  refusal  of  purchaser  to  comply,  his  liability,  S  695. 
Sale,  refusal  of  purchaser  to  comply,  his  subsequent 

bid  refused,  S  696. 
Sale,  refusal  of  purchaser  to  comply,  proceedings  on, 

S  695. 
Sale,  to  be  at  public  auction,  S  694. 
Sale,  to  cease  when  sufficient  property  sold,  S  694. 
Sale,  to  be  In  separate  lots  or  parcels,  {  694. 
Sale,  what  bids  may  be  refused,  S  696. 
Sale,  what  title  j>a8ses,  S  700. 
Sale,  when  absolute,  S  700. 
Sale,  when  conveyance  to  be  made,  |  703. 
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Satisfaction  of  Judgment  by  return  of,  f  675. 
Sheriff's  deed,  when  purchaser  entitled  to,  S  703. 

Ships,  against,  application  of  proceeds,  fi  825. 

Subrogation  by  debtor  paying,  S  709. 

Subrogation  of  surety  paying,  (  709. 

Supplementary  proceedings,  {§  714-721.     See  Supple- 
mentary Proceedings. 

Third  person,  claim  of  property  by,  (  689. 

Time  of,  after  five  years,  S  681. 

Time  within  which  may  Issue,  f  681. 

Time  within  which  may  issue,  when  stayed  or  enjoined. 
S  681. 

To  issue  in  name  of  people,  (  682. 

To  issue  to  whom,  when  concerns  real  property,  i  €87. 

To  whom  may  issue,  S  687. 

To  whom  to  issue,  when  property  required  to  be  deUv- 
ered,  S  687. 

Until  levy,  property  not  affected  by,  S  688. 

Vessels,  against,  application  of  proceeds,  $  825. 

Wages,  claim  for  preferred,  f  1206. 

Waste  may  be  restrained  until  time  to  redeem  explrait 
S  706. 

Waste,  what  is  not,  S  706. 

What  liable  to  be  seized  on,  S  688. 

What  property  exempt  from,  §  690. 

What  to  contain,  §  682. 

What  to  require,  S  682. 

Who  may  issue,  f  682. 

Whom  to  be  directed  to,  S  682. 

Writ  of,  how  executed,  S  691. 

Writ  to  require  what  of  sheriff,  (  682. 

EXECUTION-BOOK,  S  683. 

EXECUTION  OF  INSTRUMENT,  defined,  |  1988. 

EXECUTORS  AND  ADMINISTRATORS. 

I.    Who  competent  and  entitled  to  act;  nomination; 

appointment, 
il.    Letters  testamentary  or  of  administration. 

III.  Bond  and  oath. 

IV.  Termination   of  authority;    removal;   suspension: 

renunciation. 
V.    Powers,  duties  and  liabilities;  possession  of  estate^ 
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VI.    Debts  of;  claims  of  against  estate;  naming  debtor 

as  executor. 
VII.    Actions  by  and  against;  actions  commenced  during 

life  of  decedent. 
VIII*    Contracts  of  decedent  for  purchase  or  sale  of  land: 

1.  For  purchase  of  land. 

2.  Enforcement  of  contract  for  sale  of  land, 
IX.    Joint  executors. 

X.    8pecial  admlnletrators. 
XI.    Executors  de  son  tort. 
XII.    Accounting  and  settlement. 
XIII*    Time  to  close  administration  and  extension  of. 
XIV.    Appeals. 

XV.    Costs;    fees;    expenses;    compensation;    commie- 
slons. 
See  Estates  of  Decedents;  Public  Administrator;  Pro- 
bate Court. 

I.    Who  competent  and  entitled  to  act;  nomination;  ap- 
pointment. 

Absence  of  executor  named  from  state,  proceedings  in 
case  ot  §  1854. 

Administrator,  creditor  as,  |  1365. 

Administrator,  guardian  of  infant  or  lunatic  as,  (  1368. 

Administrator,  infant  incompetent  as,  §  1369. 

Administrator,  lunatic  incompetent  as,  S  1369. 

Administrator,  married  woman  as,  §  1370. 

Administrator,  non-resident  incompetent  as,  S  1369. 

Administrator,  order  of  persons  entitled  to  be  appoint- 
ed, S  1865.' 

Administrator,  partner  as,  S  1365. 

Administrator,  persons  equally  entitled  to  act  as,  who 
preferred,  §  1366. 

Administrator,  male  preferred  to  female,  |  1366. 

Administrator,  whole  blood  preferred  to  half,  S  1366. 

Administrator,  who  incompetent  to  act  as,  {  1369. 

Administrator,  who  may  act  as,  S  1365. 

Administrator,  who  appointed,  when  all  others  incom- 
petent, §  1426. 

Administrator  with  will  annexed,  appointment  of  on 
death  or  incompetency  of  all  representatives, 
I  1426. 
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Administrator  with  will  annexed  when  other  propertf 
discovered,  f  1698. 

Appointment,  certificate  of,  seal,  f  153. 

Appointment,  nuncupative  will  as  in  other  cases,  i  1S41 

Appointment  of  guardian  of  incompetent  as  admlnlstra* 
tor,  ft  1368. 

Appointment,  transcript  of  court  minutes  to  be  evi- 
dence, ft  1429. 

Code  sections  governing  appointment,  powers  and 
duties,  ft  304. 

Corporation  as  execuitor,  ft  1848. 

Corporation,  act  authorizing  to  act  as  executor,  p.  7C8. 

Creditor,  application  by,  for  letters,  aMK>intment  at 
another  on  request  of  another  creditor,  ft  1367. 

Drunkard,  incompetent,  ft  1369. 

Executor,  who  incompetent  to  serve  as,  ft  1S50. 

Executrix,  married  woman  may  be  appointed  as,  ft  1352. 

Incompetency  of  all  representatives,  appointment  of 
administrator,  ft  1426. 

Infknt  as  executor,  ftft  1350,  1354. 

Infant  or  incompetent,  who  appointed  administrator 
when  appointed,  ft  1368. 

Infant,  minority  of  executor,  proceedings  on,  §  1354. 

Infant  or  incompetent,  when  nominated,  guardian  ap- 
pointed administrator,  ft  1368. 

Insane  person  incompetent  as  administrator,  ft  1369. 

Married  woman  may  act  as  administratrix,  |  1870. 

Nomination,  administration  granted  at  request  of  pei^ 
son  entitled  to  letters,  ft  1379. 

Nominee  of  surviving  husband  or  wife,  ft  1366. 

Non-resident  as  administrator,  ft  1369. 

Nuncupative  will,  executors,  manner  of  appointmentt 
ft  1346. 

Order  of  persons  entitled  to  administer,  ft  1365. 

Preference  among  those  equally  entitled,  ftft  1366, 1367. 

Who  to  act  as,  when  all  acting  are  incompetent,  ft  142C. 

II.    Letters  testamentary  or  of  administration. 
Discovery  of  property  after  settlement,  issuance  of  let- 
ters, ft  1698. 
Form  of  letters  oi  administration,  ft  136S, 
Form  of  letters  testamentary,  ft  1423. 
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Letters  may  be  granted  to  one  or  more,  where  several 

equally  entitled,  S  1367. 
Letters,  objections  to  issuing  to  be  heard  and  deter- 
mined, fi  1351. 
Letters,  objection  to  issuing,  petition  for  letters  may 

be  filed  with,  S  1351. 
Letters  to  issue  to  party  entitled  after  hearing  allegar 

tions  and  proof,  {  1375. 
Letters,  subsequent  issue  of,  after  final  settlement, 

§  1698. 
Letters,  to  issue  to  persons  named,  S  1349. 
Letters  durante  minore  eetate,  §  1354. 
Letters,  to  be  issued  to  persons  named  executors, 

S  1349. 
Letters,  oath  to  be  attached  to,  fi  1387. 
Letters  to  be  signed  and  sealed,  ft  8  1356,  1361. 
Lietters,  recording,  S  1387. 

Letters  of  administrator  to  be  filed  with  clerk,  S  1356. 
LiStters  of  administration,  when  executor  absent  from 

state,  §  1354. 
Letters  of  administration,  petition  for  may  be  filed 

with  objections  to  letters  to  executor,  §  1351. 
Letters  of  administration,  examination  before  granting, 

I  1378. 
Letters  of  administration,  failure  to  apply  for,  grant  to 

others,  fi  1377^ 
Letters  of  administration,  form  of,  8  1362. 
Lietters  of  administration,  time  for  granting,  S  1372. 
Letters  of  administration,  what  proofs  must  be  made 

before  granting,  fi  1378. 
Letters  of  administration  with  will  annexed,  form  of, 

68  1356,  1361. 
Letters  testamentary,  form  of,  8  1360. 
Letters,  who  may  object  to  granting,  8  1351. 
Non-resident  entitled  to  letters,  identity  of,  how  estab- 
lished, 8  1379. 
Petition,  executor  forfeits  right  to  letters  on  failure  to, 

I  1301. 
Petition  for  letters  of  administration,  what  to  state, 

8  1371. 
Petition  for  letters  of  administration,  contesting,  8  1374. 
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Petition  tor  letters  of  administration,  hearing  of,  S 1S7S. 

Petition  for  letters  of  administration,  how  made,  f  137L 

Petition  for  letters  of  administration,  Juriadictional 
averments,  S  1871. 

Petition  for  letters  of  administration,  notice  of,  otI- 
dence  of,  S  1376. 

Petition  for  letters  of  administration,  notice  ot,  post- 
ing. S  1373. 

Petition  for  letters  of  administratlpn,  notice  of,  re^ioi- 
sites,  S  1378. 

Petition  for  letters  of  administration,  requisitea  ot 
S  1371. 
.  Petition  for  letters  of  administration,  setting  for  heai^ 
ing,  S  1373. 

Petition  for  letters  of  administration,  entrj  of  uroof 
and  notice  conclusive,  S  1876. 

Subsequent  issue  of  letters  after  final  discharge,  1 1697. 

Settlement  of  estate,  discovery  of  property  after.  Issu- 
ance of  letters  on,  S  1698. 

Transcript  of  court  minutes  to  be  evidence  equivalent 
to  letters,  I  1429. 

III.    Bond  and  oath. 
Appear  and  qualify,  must,  §  1349. 
Bond,  amount  of,  fi  1388. 
Bond  to  be  given  by  administrators,  §  1426. 
Bond,  representative  must  give,  S  1388. 
Bond,  suspending  powers  pending  motion  to  require. 

S  1401. 
Bond,  approved,  must  be,  by  judge  of  superior  ooort, 

S  1393. 
Bond,  approve,  judge  may,  at  chambers,  S  166. 
Bond  of  administrator  appointed  on  death  or  inoooh 

petency  of  all  representatives,  S  1426. 
Bond  of  corporation  as,  §  1348. 
Bond,   certificate  of  justification  to  be  attached  to, 

S  1393. 
Bonds,  to  be  recorded  by  clerk,  S  1387. 
Bond,  citation  to  sureties  on  insuflicient,  I  1394. 
Bond,  additional,  citation  when  securiqr  insufficient 

|§  1398,  1402. 
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Bonds,  additional,  citation,  time  and  manner  of  senrice, 
S  1398. 

Bond,  additional,  appllclitlon  for,  when  may  be  made, 
S  1406. 

Bond,  additional,  citation,  service  where  executor  ab- 
sconds or  cannot  be  found,  S  1398. 

Bond  of,  additional,  petition  for,  hearing,  S  1399. 

Bond  ot  addditlonal,  petition  for,  new  bond  ordered 
when,  S  1399.  • 

Bond  of,  additional,  petition  for,  suspending  power  of 
representative,  §  1401. 

Bond  of,  additional,  petition  for,  when  bond  insufficient, 
S  1397. 

Bond  of,  additional,  petition  for  when  sureties  falling, 
etc.,  f  1397. 

Bond,  additional,  applications  for,  orders  on  to  be  en- 
tered in  minutes,  I  1406. 

Bonds,  additional,  hearing  of  evidence,  S  1399. 

Bond,  additional,  suspending  powers  until  matter  deter- 
mined, i  1401. 

Bond,  additional,  when  ordered,  S  1399. 

Bond  of,  additional  for  sale  of  real  estate,  $  1389. 

Bond  of,  additional  security  when  bond  insufficient, 
S  1394. 

Bond  of,  additional,  when  not  required,  S  1389. 

Bond  of,  another  representative  may  sue  on,  S  1586. 

Bond  of,  citation  to  sureties  to  be  examined,  §  1394. 

Bond  of,  conditions  of,  S  1390. 

Bond  of,  examination  of  sureties,  S  1394. 

Bond  of.  failure  to  give,  devests  of  right  to  adminis- 
ter, S  1395. 

Bond  of,  form  and  requisites  of,  S  1388. 

Bond  of,  further  security,  when  ordered  without  appli- 
cation for,  S  1402. 

Bond  of,  insufficient,  citation  to  sureties,  $  1394. 

Bond  of.  Justification  of  sureties,  S  1393. 

Bond  of,  liability  on,  kind  of  money,  S  1407. 

Bond,  liability  on  when  executor  resigns,  §  1427. 

Bond  of,  new,  revoking  letters  for  failure  to  give, 
S  1405. 

Bond  of,  new,  revoking  letters  for  neglect  to  give, 
S  1400. 

Code  ClT.  Proc— 76. 
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Bond  of,  new  sureties,  release  of  old,  §  1404. 

Bond,  sureties,  release  of,  citation,  service  of  when 
executor  absent,  S  1403. 

Bond,  requirement  of,  although  will  dispenses  with, 
S  1896. 

Bond  of,  petition  to  require,  when  will  proYldes  that 
none  be  given,  S  1401. 

Bond  of,  provision  in  will  that  none  shall  be  given*  ef- 
fect of,  4S  1396,  1401. 

Bond  of,  reduction  of  on  deposit  of  fund  with  corpora- 
tion, p.  770,  S  4,  Stats. 

Bond  of,  release  of  sureties,  petition  for,  $$  1403, 1404. 

Bond  of,  release  of  sureties,  citation  to  give  other  se- 
curity, S  1403. 

Bond,  right  to  administer  ceases  if  sufficient  not  given, 
S  1395. 

Bonds,  sureties,  applications  of  to  be  released,  |  1406. 

Bond  of,  separate,  when  more  than  one  representative, 
S  1391. 

Bond  of,  several  recoveries  on,  {  1392. 

Bond  of,  stand  as  security  on  appeal,  $  938. 

Bond  of,  dispensed  with  when  will  so  provides,  {  1396. 

Ck>rporation,  as,  oath  of,  §  1348. 

Corporation  as,  bond  of,  p.  770,  S  6,  Stats. 

Corporation  as,  qualification  of,  p.  768,  %  1,  Stats. 

Oath  of,  before  letters  issue,  §  1387. 

Oath  of  special  administrator,  §  1414. 

IV.  Termination  of  authority;  removal;  suspension;.  re> 
nunciatlon. 

Death  of,  letters  of  administration  with  will  annexed 
to  be  issued,  S  1353. 

Death  of,  executor  of  not  entitled  to  letters,  §  1353. 

Death,  administration  with  will  annexed  to  be  issaed, 
on,  of  executor,  §  1353. 

Marriage  of  administratrix  does  not  terminate  author- 
ity, S  1370. 

Marriage  of  executrix  does  not  terminate  authority, 
S  1352. 

Removal  for  disobedience  of  orders,  S  1721. 

Removal,  when  committed  for  contempt,  S§  1588,  172L 

Removal,  failure  to  make  return  of  sales,  S  1675. 
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Removal  for  contempt,  §  1721. 

Removal,  failure  to  make  Inventory  of  after-discovered 
property,  §  1451. 

Removal,  citation  to,  to  show  cause,  S  1437. 

Removal  of,  the  hearing/ attachment  to  compel  attend- 
ance, §  1440. 

Removal  of,  the  hearing,  compelling  attendance,  S  1440. 

Removal  of,  the  hearing,  examination  under  oath, 
S  1440. 

Renunciation,  failure  to  petition  for  letters  amounts  to, 
S  1301. 

Renunciation  by  executor,  appointment  of  another, 
S  1301. 

Resignation  of,.  S  1427. 

Resignation  of,  accounting,  and  delivery  of  property, 
S  1427. 

Resignation  of,  revocation  of  letters  and  appointment 
.   of  administrator,  §  1427. 

Resignation  of,  liability  on  bond,  $  1427. 

Revocation  of  probate  of  will,  effect  on  powers  and 
duties  of,  S  1331. 

Revocation,  accounting,  for  dereliction  in,  SS  1627, 1630. 

Revocation,  account  after,  {f  1423,  1629. 

Revocation,  all  acts  before,  are  valid,  S  1428. 

Revocation,  citation  to  administrator,  §S  1384,  1385. 

Revocation,  duty  of  remaining  jexecutors,  §  1425. 

Revocation,  failure  to  obey,  citation,  S  1437. 

Revocation,  for  contempt,  §  1721. 

Revocation,  for  failure  to  return  inventory,  S  1450. 

Revocation,  for  neglect  to  give  new  bond,  f  1405. 

Revocation,  for  failure  to  give  new  bond,  S  1400. 

Revocation,  for  failure  to  give  notice  to  creditors, 
{  1511. 

Revocation,  for  failure  to  make  return  of  sale,  f  1575. 

Revocation,  failure  to  return  account  of  sale,  S  1575. 

Revocation,  hearing  of  petition,  §  1385. 

Revocation,  how  obtained,  S  1333. 

Revocation,  notice  of,  S  1384. 

Revocation,  of  administration  on  petition  of  person  en- 
titled to  letters,  |  1385. 

Revocation  of  administration  upon  probate  of  will, 
S  1423. 
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Revocation  of  letters  for  failure  to  acconnt,  {  1630. 

ReYOcation  of  letters   of  administrator,   citation  to, 
§§  1384,  1385. 

RsTOcation,  of  representatlye  resigning,  S  1427. 

Revocation,  on  proceedings  to  suspend  representadTe, 
S§  1437,  1440. 

Revocation,  petition  for,  $$  1388,  1884. 

Revocation,  power  of  subsequent  representative,  §  1424. 

Revocation,  prior  rights  of  relatives  entitle  them  to 
revoke  prior  letters,  $$  1383, 1886. 

Revocation,  upon  probate  of  later  will,  §  1423. 

Revocation,  when  account  shows  neglect,  etc,  f  f  1621, 
1627. 

Revocation,  of  all  representatives,,  appointment  of  ad- 
ministrator, S  1426. 

Revocation,  when  granted  to  one  other  than  compe- 
tent, S§  1888,  1386. 

Revocation,  who  may  obtain,  §  1383. 

Suspension  of,  grounds  for,  §  1436. 

Suspension,  for  waste,  §  1401. 

Suspension  of,  any  interested  party  may  appear  at 
hearing,  S  1438. 

Suspension  of,  citation,  $  1437. 

Suspension,  notice,  publication  of  when  executor  ab- 
sent or  conceals  himself,  §  1439. 

Suspension  of,  executor  may  answer  or  demur  to  appli- 
cation, S  1438. 

Suspension  of,  manner  of  proceeding,  §  1486. 

Suspension  of,  notice,  S  1487. 

Suspension  of,  notice  to   absconding  representative, 
publication  of,  S  1439. 

Suspension  of,  power  of,  §  1401. 

Suspension  of,  the  hearing,  §  1438. 

Suspension  of,  the  hearing,  pleadings,  §  1438. 

Suspension  of,  the  hearing,  punishment  for  refusal  to 
answer  questions,  §  1440. 

Suspension  of,  removal  of,  on  proceedings  for,  |  1437. 

Suspension,  issues  raised  to  be  determined  by  court, 
§  1438. 
'  Suspension,  judge  may  suspend  at  chambers,  {  16S. 

Suspension  of,  pending  petition  for  additional  bond, 
S  1401. 
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Biupenslon  of,   pending   petition   that   executor   give 

bond,  i  1401. 
V.    Powera,  dutlet  and  liabilities;  poaasMlon  of  estato. 
Acts  of,  valid  until  power  revoked,  i  142S. 
AdmlnlBtrator  wltb  will  annexed,  power  of,  gf  1356, 

1424. 
AdmlnistTAtor  with  will  annexed,  acta  of,  effect  of, 

I  13G6. 
Appraisement,  Increase  or  aecreaae  of  estate,  effect  of, 

I  1614. 
Appraisement,  rights  and  liabilities  on  sate  for  more 

or  leas  than,  |  1614. 
Authority  of  admlnlatrators  with  will  anuexea,  i  13&G. 
Cannot  purchase  claims  agalDSt  estate,  i  161T. 
Cannot  purchase  property  of  estate,  g  1576. 
Chargeable    with    estate    at    value    of    appraisement, 

I  1613. 
Cbargeabre  with  Interest,  profit  and  income  of  estate, 

I  161S. 
Claim  against  estate,  not  to  purchase.  |  leiT. 
Code  sectlona  goTemlng  powers  and  duties,  §  304. 
Compounding  debt  by,  1  1588. 
Compromise  of  debt  by.  f  ITSS. 
Corporation  acting  as  executor,  powers  and  liabilities, 

p.  771,  II  6  et  aeq..  Stats. 
Corporation,  depoalt  of  funds  with  corporation,  p.  769, 

I  S.  Stats. 
DebU,  uncollected,  liability  for,  g  1615. 
I>epreclaUon  of  estate  without  fault,  executor  not  to 

lose  by,  f  1614. 
Executor,  power  of,  when  appointed  after  revocation 

of  prior  letters,  f  1424. 
Increase  or  decrease  of  estate,  eCCect  ot,  %  1614. 
Investment  of  funds  pending  settlement,  j  1640. 
Investment  ol  funds,  in  wliat  securities,  9  164U. 
Investment  of  funds,   procedure  in   obtalniiig   order, 

i   1640. 
Lease  of  estate  by,  |  1G79. 

Liability  lor  faUure  to  give  notice  to  creditors,  i  1650. 
Liability  of,  statute  of  frauds,  i  IGVi. 
Liability  on  debts  after  decree  of  payment,  |  1649. 
Liability  for  selling  for  less  than  appraisement,  li  1614. 
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LiabUity  for  uncoUected  debts,  i  1616. 

Liability,  on  promise  to  answer  out  of  own  estate, 

S  1612. 
Liable,  personally,  to  creditor  for  allowed  claim*  S 1641 
Mortgage  of  estate  by,  S  1578. 
Not  to  profit  by  increase  of  estate,  S  1614. 
Possession  of  estate,  to  take,  S  166L 
Possession  of,  is  possession  of  heirs  or  devisees,  for 

what  purposes,  %  1581. 
Possession  of  heirs  or  devisees  subject  to  possession  o^ 

S  1581. 
Possession,  heirs  or  devisees  may  sue  for,  |  1452. 
Possession,  heirs  may  sue  for  jointly  with  executor, 

S  1452. 
Possession,  right  of  heirs  and  devisees  to,  {  1681. 
Possession  by,  of  personal  and  real  estate,  entitled  to^ 

{  1452. 
Possession  of  estate,  recovery  of,  by  representative, 

S  1462. 
Possession  of  real  estate,  when  to  be  delivered  to  hetn 

or  devisees,  fi  1458. 
Profit  by  increase  of  estate,  not  to,  S  1614. 
Property  to  be  kept  in  good  repair,  f  1462. 
Rents  and  profits,  to  receive,  f  1462. 
Repair  of  buildings,  duty  of  executor  as  to^  |  1462. 
Territorial  limiU  of  authority,  {  1918. 
To  collect  debts  due  estate,  |  1581. 

VI.  Debts  of;  claims  of  against  estate;  naming  debtor 

as  executor. 
Attorneys'  fees  in  suit  by  executor  against,  |  1610. 
Claims  of,  against  estate,  presentation  and  allowanos 

of,  §  1610. 
Claims  of,  against  estate,  rejection  of,  suit  thereon. 

costs,  §  1510. 
Costs  and  attorney's  fee  in  suit  by  executor  on  claim 

against.  S  1510. 
Debtor,  eftect  of  naming  as  executor,  {  1447. 
Discharge  or  bequest  of  debt  due  by  executor,  §  1448. 

VII.  Actions  by  and  against;  actions  commenced  during 

life  of  decedent. 
Action  by,  within  what  time  may  be  brought,  Sf  863, 
855. 
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Actions  against,  within  what  time  may  be  brought, 
S  353. 

Actions  on  contracts  may  be  maintained  by  or  against, 
§  1582. 

Action  to  determine  adverse  claim  lies  by  or  against, 
f  1682. 

Contest  of  will:  See  WUls  VUI,  IX. 

Conversion,  action  for,  f  1583. 

Conversion  of  decedent,  action  for,  against  represen- 
taUve,  §  1584. 

Costs  in  action  by  or  against  executors,  chargeable 
against,  S  1031. 

Death  caused  by  negligence,  may  sue  for,  §  877. 

Death,  wrongful,  may  sue  for,  f  377. 

Ejectment  lies  by  and  against,  S  1582. 

Execution  after  death  of  party,  executor  may  have  is- 
sued, §  686. 

Execution  against,  to   enforce  personal   liability  on 
debts  of  estate,  S  1649. 

Fraudulent  conveyance  by  decedent,  action  by,  to  re- 
cover property,  §  1589. 

Fraudulent  conveyance,  executor  not  bound  to  sue  for, 
S  1590. 

Fraudulent  conveyance,  creditor  asking  executor  to  set 
-     aside,  to  advance  costs,  $  1590. 

Fraudulent  conveyance,  recovery  of  property,  S§  1589, 
1590. 

Fraudulent  conveyance,  recovery  of,  sale  of,  and  dis- 
position of  proceeds,  S  1591. 

Fraudulent  conveyance  of  decedent,  recovery  by  rep- 
resentative, S§  1589-1591. 

Judgment  after  death,  how  paid,  §  669. 

Judgment  against,  effect  of,  f  1504. 

Judgment  against  executor,  transcript  of  to  be  filed 
among  papers,  S  1504. 

Judgment  against  executor,  no  execution  to  issue  on 
I  1604. 

Judgment  against  executor,  creates  no  lien  on,  S  1504 

Limitation  of  action  by  or  against,  SS  353,  356. 

May  sue  without  Joining  persons  beneficially  interest 
ed,  S  369. 

Negligence  causing  death,  may  sue  for,  §  377. 
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Parties,  representativee  not  quallfylnK  need  not  be 

made,  §  1687. 
Partition,  posBesslon  of  exeetttom  Is  pcsseBSlon  of  hein 

for  purpose  of,  $  1681. 
Partner,  snryivlng,  failure  to  account,  action  to  cob- 

pel,  S  1686. 
Quieting  title,  action  lies  for  purpose  of,  9  1682. 
Quieting  title,  possession  of  representatiyea  for  pm> 

pose  of,  9  1681. 
Quieting  title,  possession  of  executors  is  poesesslon  of 

heirs  for  purpose  of,  |  16S1. 
Quiet  title,  action  to,  lies  by  or  against,  §  1582. 
Quiet  title,  heirs  or  dOTlsees  may  sue  to,  {  1452. 
Quiet  title,  heirs  may  Join  with  representatlTea  to^ 

i  1452. 
Restraining  executor  during  proceedinga  to  establiab 

lost  will,  S  1341. 
Substitution  of,  as  party,  $  S86. 
Trespass,  action  for,  |  1683. 
Trespass  of  decedent,  action  f6r,  against  repreaenta- 

tive,  S  1684. 
Troyer,  action  of  by  or  against,  ||  1688,  1684. 
Waste,  action  for,  S  1588. 
Waste  of  decedent,  action  for,  against  repreaentatiye. 

S  1584. 
VIII.    Contracts  of  decedent  for  purehaae  or  sale  of  land: 

1.  For  purchase  of  kind. 

Contract  for  purchase  of  land  by  decedent,  sale  oC 

SS  1665-1668. 
Contract  for  purchase  of  land,  executor  to  assign  on 

confirmation  of  sale,  S  1668. 
Contract  of  decedent  for  purchase  of  land,  bond  of  par 

chaser,  SS  1666,  1667. 
Contract  for  purchase  of  land,  sale  of,  condltiona  of 

purchase,  f  1566. 

2.  Enforcement  of  contract  for  edU  of  lamd. 
Contest  of  specific  performance  of,  |  1599. 
Conyeyance  under  decree  passes  title,  |  1608. 
Court  will  decree  conyeyance  by  executor  when,  §  1609. 
Death  of  yendee  before  conyeyance,  rights  on,  |  160& 
Decree  for,  §  1600. 

Decree  may  direct  surrender  of  possession,  |  1607. 
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Decree  directing  certtfled  copy  prima  fade  evidence, 

I  1601. 

Decree  directing  representative  to  complete,  1|  ISOO- 

1607. 
Effect  of  specific  performance  of,  |  1603 
Executor  may  be  decreed  to  conTey,  1  1E9T. 
Execution  of  conveyance  by  repreBentatlve,  and  record 

tbereof,  1  ISOl. 
Hearing,  f  15S8. 
Notice,  S  1698. 
FetlUon  for,  f  1E98. 

Petition  for  representatlTe  to  complete,  |  1698. 
Petition  for  representative   to  complete,   contest  of, 

f  159». 
Petition    for    representative    to    complete,    bearing, 

II  1698,  1699. 

Petition  for  representative  to  complete,  notice,  |  1698. 
Petition  to  enforce  dlsmlsaed  without  prejudice  wben, 

I  leoz. 

Becording  of  decree  for  conveyance  gives  rlglit  to  pos- 

sees  Ion,  1  1604. 
Recording  decree  for  conveyance  does  not  supersede 

power  of  court  to  enforce,  |  1606. 
Recording  decree  of,  and  effect  thereof,  ||  1604,  1606. 
Representative  to  complete  contract,  |  1697. 
Right  to.  in  general,  |  1697. 

IX.  Joint  executor*. 

Acts  of,  portion  of  valid.  |  1355. 

Executor  remaining  vben  colleagues  disqualllled,  du- 
ties of,  I  1425. 

Less  than  whole  number  of,  may  act,  |  1356. 

Majority,  acts  of.  are  valid,  |  1366. 

Two  executors,  acts  of  one.  wtien  effectual,  |  1366. 

Where  all  not  appointed  those  appointed  have  full  ati- 
thortty,  f  13E6. 

X.  Special  admlnlttratora. 
Account  of,  I  1417. 

Appeal,  none  from  appointment,  |  1413, 
Appointment  of,  time  and  manner  of,  {  1412. 
Appointmen'.  of,  on  resignation  of  executor  or  admin- 
istrator, I  1427. 
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Bond  ot  I  1414. 

Claims,  special  administrator  not  liable  to  actions  oq, 
S  1416. 

Delivery  of  property  to  successor,  §  1416. 

DuUes  of,  §  1415. 

Issue  of  letters  to,  |  1412. 

Judge  may  issue  letters  at  chambers,  %  16& 

Liabilities  of,  S  1415. 

Notice  not  necessary,  §  1412. 

Not  liable  to  creditor  on  claim,  S  1415. 

No  notice  of  appointment,  $  1412. 

Oath  of,  S  1414. 

Powers  of,  U  1411,  1416. 

Powers  of,  cease  when  letters  testamentary  or  of  ad- 
ministration issue,  f  .1416. 

Preference  to  persons  entitled  to  letters,  %  1418. 

Suit  begun  by,  S  1416. 

Suits  by  and  against,  |  1415. 

When  may  be  appointed,  %  1411. 

XI.  Executors  de  ton  tort. 
De  son  tort,  §  1428. 
Liability  as,  §  1428. 

XII.  Accounting  and  settlement. 

Account  of»  after  authority  revoked,  §  1629. 
Account  of,  after  letters  revoked,  S  1423. 
Account,  allowance  of,  conclusiveness  of,  I  1637. 
Account,  at  expiration  of  term,  S  1628. 
Account,  at  expiration  of  term,  attachment  to  compel, 

§  1628. 
Account,  attachment  for  disobeying  citation  to  accoant, 

§  1627. 
Account,  attachment  to  compel,  citation  to  issue  before. 

S  1628. 
Account,  citation  to  executor  to  render,  when  issued, 

8§  1623,  1625. 
Account,  citing  persons  intrusted  with  estate  to,  o& 

oath,  §  1461. 
Account,  debts  presented  and  allowed  to  be  exhibited, 

t  1628. 
Account,  failure  to  render,  citation,  S  1623. 
Account,  final,  when  to  be  made,  S  1562. 
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Account,   increase  or   decrease  of  estate,   effect  of, 

S  1614. 
Account,  may  be  examined  under  oath,  $  1681. 
Account  may  be  received  at  chambers,  §  166. 
Account,  objections  to,  and  conteilt  of,  S  1635. 
Account,  objections  to,  examination  of  executor,  i  1626. 
Account,  on  final  distribution,  S  1666. 
Account,  payment  of  debts  without  affidavit,  and  al- 
lowance, S  1632. 
Account,  petition  that  executor  be  required  to  render, 

who  may  file,  §  1624. 
Account,  revoking  letters  for  dereliction  in,  S{  1627, 

1680. 
Account,  time  to  render,  SS  1622,  1628. 
Account,  to  show  what,  §§  1622,  1628. 
Account,  vouchers  for  items  less  than  twenty  dollars, 

i  1632. 
Account,  vouchers  for  items,  when  accepted,  S  1632. 
Account,  vouchers  to  remain  in  court,  §  1631. 
Account,  vouchers  to  support  claim,  may  require,  S 1494. 
Account,  voucher,  withdrawal  of,  i  1631. 
Account,  voucher,  lost,  proof  of  payment,  {  1631. 
Account,  when  may  be  required,  S  1622. 
Account,  who  may  contest,  $  1626. 
Account,  who  may  require,  S  1622. 
Account,  special  administrator,  {  1417. 
Accounting,  sale  for  more  than  appraisement,  §  1614. 
Chargeable  with  all  of  estate,  $  1618. 
Claim  against  estate,  paying  for  less  than  Its  value, 

allowance  to,  f  1617. 
Discharge  of,  from  liability,  decree  ot  when  to  be 

made,  S  1697. 
Settlement,  account,  when  regarded  as  final,  §  1647. 
Settlement,  appointing  the  day,  S  1688. 
Settlement,  apportionment  where  funds  insufficient  to 

meet  debts,  {  1647. 
Settlement,  conclusiveness  of,  |  1687. 
Settlement,  contest  of  claims,  S  1636. 
Settlement,  extension  of  time  for  final  account,  %  1651. 
Settlement,  hearing,  postponement  of,  S  1636. 
Settlement,  final,  notice,  §  1653. 
Settlement,  final,  and  discharge,  ft  1697. 
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Settlement,  bearing,  %  1636. 

Settlement,  heirs  may  contest  all  matters,  |  1686. 

Settlement,  neglect  to  render  final  account,  procee<l- 

ings  to  compel,  §  1668. 
Settlement,  notice  of,  §S  1633,  1634. 
Settlement,  notice  of,  further,  §  1633. 
Settlement,  notice,  decree  must  show  proof  was  made; 

S  1638. 
Settlement,  notice,  decree  to  show  pfoof  made,  |  1638. 
Settlement,  on  final  distribution,  §  1666. 
Settlement,  order  for  payment  of  debts,  and  dlsctuuige 

of  representative,  S  1647. 
Settlement,  final  account,  partition  and  distribution  at 

same  time,  §  1634. 
Settlement,  proof  of  notice,  necessary  before,  f  1688. 
Settlement,  reference  of,  S  1636. 
Settlement,  when  conclusive,  and  when  not,  |  1637. 
Settlement,  when  final  to  be  made,  S  1652. 

XMI.    Time  to  close  administration,  and  extension  of. 

Continuance  of  time  for  administration,  where  will  puts 
limitation  thereon,  S  1670. 

Discovery  of  property  after  settlement,  issuance  of  let- 
ters, I  1698. 

XIV.  Appeals. 

Appeal  from  appointment  of  special  administrator  does 
not  lie,  §  1413. 

Appeal  lies  from  what  orders  respecting,  |  963. 

Dispensing  with  security,  S  946. 

Official  bond,  sufficient,  §  966. 

Orders  relating  to  issuing,  refusing  to  issue  or  revok- 
ing letters  appealable,  §  963. 

Reversal  of  order  appointing,  validity  of  acta,  S  866. 

XV.  Costs;  fees;  expenses;  compensation;  eommlsaionai 
Allowances,  attorney's  fee,  S  1616. 

Allowances,  necessary  expenses,  S  1616. 
Commissions  and  allowances  of,  f  1618. 
Commissions,  where  estate  distributed  in  kind,  S  161&. 
Compensation,  contract  with  heirs,  etc.,  for  hlgbtf. 

§  1618. 
Compensation,  extra  allowance,  when  made,  S  1618. 
Compensation,  extra  allowance,  limitations  upon,  $  1611 
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Compensation,  provision  therefor  In  will,  SS  1G16, 1617. 

Corporation  acting  as  executor,  compensation  of,  p.  768, 
i  1,  Stats. 

Costs,  allowance  of,  to,  |  1609 

Costs,  individually  liable  for,  {  1609. 

Bzpenses    of    administration,    executor    may    retain, 
{  1646. 
EXEMPLARY  DAMAGES:     See  Damages. 
EXEMPTION  from  jury  duty,  fi  200. 

From  jury  duty,  affidavit^  §  202. 

Judgment  against  officers,  how  enforced,  |  710. 

What  property  exempt  from  execution,  S  690. 
EXHIBITS.    Material  objects,  S  1954. 
EXONERATION  of  bail,  8§  488,  489,  491. 
EXPERT  TESTIMONY:    See  Witnesses. 
EXPRESS  AGENT  exempt  from  Jury  duty,  {  200. 
EXTENSION  OF  TIME,  in  general,  {  1054. 

FACTS,  ancient,  evidence  of  common  reputation  as  to, 
S  1870. 

Collateral,  inquiry  into,  §  1868. 

Conclusions  of  law  not  supported  by  finding  of  fact 
setting  aside  judgment  for,  S  663. 

Degree  of  certainty  required  to  establish,  S  1826. 

Brrors  in,  setting  aside  judgment  for,  S  663. 

Findings  of:    See  Findings. 

Insufficiency  of,  ground  for  demurrer,  S  430. 

Issue  of,  how  it  arises,  S  690. 

Issues  of,  by  whom  tried,  {  592. 

Jury  as  judges  ot  S  2101. 

Of  which  court  will  take  judicial  notice,  S  1875. 

Questions  ot  to  be  tried  by  jury,  |  2101. 

Service  of  summons  by  person  other  than  sheriff,  fee 
for,  p.  762,  Stats. 

Special  issues  ngt  made  by  pleadings^  how  tried,  §  809. 

.To  be  stated  in  complaint,  i  426. 

What  facts  may  be  proved  on  trial,  %  1870. 
:    When  general  or  special  may  be  given,  S  625. 
FALSE  IMPRISONMENT,  limiUUon  of  acUon  for,  S  340. 
FARMER,  property  of,  exempt  from,  execution,  §  690. 
FAMILY  BIBLES,  entries  in,  as  evidence,  f  1870. 

Code  Civ.  Proc.— 77. 
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FATHER:     See  Parent  and  Child. 
FEDERAL,  Judgment,  limitation  of  action  on,  |  SS6. 
FEE8  diargeable  to  estates  in  hands  of  public  admlnlaira- 
tor,  when  and  by  whom  paid,  §  1741. 
Court  commissioner's,  §  259. 
Depositions  out  of  state  on  oral  interrogatories,  fees 

and  mileage  of  parties,  §  2025^. 
Justice's  court,  in,  {  91. 
Justices'  courts,  in,  collection,  report  and  payment  into 

treasury,  S  103. 
Notice  of  completion  of  building,  fee  for  recording, 

S  1187. 
Of  attorney,  how  to  be  paid,  $  1021. 
Officer's,  when  proceedings  stayed  on  appeal  to  supe- 
rior court,  S  979. 
Official  reporter's,  $  274. 
Payment  of  in  justice's  court,  §  91. 
Recording  claim  of  lien,  for,  I  1189. 
Referees',  §§  768,  1028,  1508. 
Witness',  i  1987. 
FEMININE,  masculine,  includes,  §  17. 
FENCES,  eminent  domain,  i§  1248, 1251,  1257. 
FERRY,  keeper  of,  exempt  from  jury  duty,  §  200. 
FICTITIOUS  NAME,  suing  party  by,  i  474. 
FIDUCIARY  RELATION,  judgment  for  money  receiyed  In. 

payable  in  same  kind  of  money,  S  667. 
FIGURES  may  be  expressed  by  figures  or  numerals.  §  186. 
FINDINGS:    See  Court  Commissioners,  Reference. 
Commissioners,  effect  and  force  of,  S  644. 
Commissioners,  judgment  on,  S  644. 
Conclusions  of  law  inconsistent  with,  vacation  of  Judg- 
ment, I  668. 
Conclusions  of  law  not  supported  by  findings  of  tBci, 

setting  aside  judgment  for,  S  668. 
Errors  in,  setting  aside  judgment  for,  {  668. 
Judgment-roll,  as  part  of,  §  670. 
Must  be  in  writing  and  filed  within  thirty  days,  {  6S1 
Notice  of  motion  to  set  aside  judgment  for  errors  is. 

how  made,  and  hearing  of,  S  668%. 
Of  fact  may  be  waived,  how,  §  634. 
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Of  fact  and  conclufiiona  of  law  must  be  stated  separ 
rately,  $  683. 

Referee's,  effect  and  force  of,  S  644. 

Referee's,'  how  excepted  to  and  reviewed,  §  645. 

Referee's  Judgment  on,  §  644. 

Referee's  must  state  conclusions  of  law  and  fact  sepa- 
rately, §  643. 

Referees  to  report  within  twenty  days,  |  648. 

Signing  of,  constitutes  decision,  S  1038. 

Waived  by  consent  In  writing,  §  684. 

Waived  by  failure  to  appear,  §  684. 

Waived  by  oral  consent  In  court,  §  684. 

FINE:     See  Penalty. 

Arrest  for.  In  justice's  court,  §  861. 

Arrest  In  action  for,  S  479. 

Claim  and  delivery,  affidavit  In  relation  to,  §  510. 

Contempt,  for,  $  1218. 

Contempt,  for,  before  Justice  of  peace,  S  909. 

Costs  of  cause,  in  action  Involving,  {  1022. 

Juror,  for  failure  to  attend,  §  238. 

Justice's  court,  recovery  in,  §  112. 

Mandamus,  for  disobeying,  {  1097. 

Police  court,  violation  of  ordinance,  §  982. 

Public  adminis^tor  subject  to,  for  failure  to  account, 

S  1744. 
Transmitting  papers  on  appeal  to  superior  court,  for 

not,  I  977. 
Usurpation  of  office,  for,  {  809. 

FIRE  COMPANY,  apparatus  pertaining  to,  exempt,  $  690. 

FIRE  DEPARTMENT.   Actions  for  damages  or  on  contract 

to  be  brought  against  city,  §  890. 
Apparatus  of,  exemption  of,  S  690. 
Members  of  department  cannot  be  sued  for  damages 

or  on  contract,  S  390. 
Members  of,  exempt  from  Jury  duty,  §  200. 

FI8HERMAN,  what  property  of,  exempt,  §  690. 

FORCIBLE  ENTRY  AND  DETAINER,  answer  in,  |  1170. 
Answer  to  be  verified,  {  1175. 
Appeal  from  Judgment,  effect  of,  S  1176. 
Appeal  from  Judgment,  how  taken,  S  1178. 
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Appeal  in,  juriBdictton  of  supreme  court,  f  52. 

Appeals,  proYisions  relating  to,  apply  in,  S  1178. 

Appearance  of  defendant,  §  1170. 

Appearance,  failure  to  make,  default  Judgment,  f  11€9. 

Arrest,  i  1168. 

Complaint,  amendment  of,  S  1173. 

Complaint,  amendment  to,  terms  not  imposed,  S  1173. 

Complaint,  requisites  of,  S  1166. 

Complaint  to  be  verified,  H  1166,  1176. 

Complaint  to  set  forth  wliat,  S  1166. 

Continuance,  i  1173. 

Costs,  §  1174. 

Coverture  not  a  defense,  S  1164. 

Damages,  amount  of,  S  1174. 

Damages,  treble  in,  S  735. 

Default  judgment,  S  1169. 

Defendant  may  show  what  in  defense,  1 1172. 

Demurrer,  S  1170. 

Evidence,  what  defendant  may  show  in  defense,  1 1171 

Evidence,  9  1172. 

Evidence,  showing  required  of  plaintiff,  i  1172. 

Execution  on  Judgment,  S  1174. 

Forcible  detainer,  what  constitutes,  S  1160. 

Forcible  detainer,  who  is  occupant,  §  1160. 

Forcible  entry,  what  constitutes,  §  1159. 

Forfeiture  of  lease,   proceedings   for  relief   ^p^*"^ 

S  1179. 
Forfeiture  of  lease,  who  may  apply  for  relief  agninit, 

fi  1179. 
Forfeiture,  relieving  against,  S  1179. 
Forfeiture,  saving  lease  from  by  performance,  §  1161 
Holding  over  of  agricultural  land,  effect  o^  S  1161. 
Judgment,  enforcement  of,  9  1174. 
Judgment,  generally,  §  1174. 
Judgment  binds  all  entering  under  tenant,  {  1164. 
Judgment,  nature  and  amount  of,  $  1174. 
Judgment  satisfied  by  interested  party  paying  dait- 

ages,  $  1174. 
Jurisdiction,  concurrent,  of  superior  and  Justice's  ooort 

i  1163. 
Jurisdiction  in  cases  of,  |S  76,  118. 
Jurisdiction  of  Justice's  court,  ||  IIS,  838. 
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Jurisdiction  of  superior  court,  f  1168. 

Jury,  how  formed,  S  1171. 

Jury  trial,  §  1171. 

Justice's  court.  Jurisdiction  of,  fS  713,  838. 

Married  woman,  execution,  enforcement  of,  8  1164. 

New  trial,  provisions  relating  to  apply,  S  1178. 

Notice,  service  of,  §{  1161,  1162. 

Notice,  failure  to  serve  on  subtenant,  no  defense, 
S  1164. 

Parties,  §|  1164,  1166. 

Parties,  non-joinder,  judgment  to  be  rendered  against 
party  served,  S  1164. 

Parties,  non-joinder,  non-suit  not  to  be  granted,  S  1164. 

Parties,  non-joinder,  proceedings  not  to  abate,  §  1164. 

Practice,  rules  of,  §  1177. 

Restitution  of  the  premises,  §  1174. 

Subletting  terminates  tenancy,  {  1161. 

Summons,  to  whom  directed,  §  1167. 

Summons,  requisites  of,  S  1167. 

Simimons,  service  of,  §  1167. 

Summons,  when  to  issue,  S  1166. 

Summons,  return  of,  S  1167. 

Summons,  return  of,  new  summons,  f  1167. 

Summons,  time  of  return  of,  {  1166. 

Summons,  alias.  In,  §  1167. 

Tenant  may  bring  proceedings  against  subtenant, 
§  1161. 

Treble  damages  In,  S  735. 

Unlawful  detainer,  notice  to  tenant,  S  1161. 

Unlawful  detainer,  notice  to  tenant,  service  of,  SS  1161« 
1162. 

Unlawful  detainer,  who  guilty  of,  §  1161. 

Unlawful  detainer,  who  not  guilty  of,  §  1161. 

Unlawful  detainer  by  subtenant,  S  1161. 

Unlawful  detainer  by  subtenant,  proceedings  by  tenant, 
{  1161. 

Unlawful  detainer,  saving  lease  from  forfeiture  by  per- 
formance, S  1161. 

Verdict,  §  1174. 

Verification  of  pleadings,  S  1175. 

Waste,  committing,  terminates  tenancy,  i  1161. 
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FORECLOSURE  OF  MORTQAQE.    Appeal  Ues  from  Into' 
locutory  Judgment  in  action  to  redeem,  S  963. 

Attorneys'  fees,  9  726. 

But  one  action  for,  S  726. 

Chattel  mortgage,  of,  undertaking  on  appeal  irom,  |  Ml 

Commissioner,  S  726. 

Commissioner,  compensation  of,  §  729. 

Commissioner,  conduct  of  sale,  §  726. 

Commissioner,  death,  disqualification,  absence  ot,  eli- 
sor, S  726. 

Commissioner,  oath  and  undertaking  of,  §  729. 

Commissioner,  powers  of,  {  726. 

Commissioner,  report  of,  force  of,  f  729. 

Commissioner,  report  of  to  contain  what,  S  729. 

Commissioner,  time  to  file  report,  S  729. 

Costs.  S  726. 

Debt  falling  due  at  different  times,  proceedings  in  etas 
of,  S  728. 

Decedent's  estate,  deficiency  judgment,  §  1578. 

Decedent's  estate,  mortgage  of,  S  1678. 

Decedent's  estate,  redemption,  §  1505. 

Deficiency,  personal  liability  for,  S  726. 

Deficiency  judgment,  {  726. 

Deficiency  judgment,  estate  of  decedent,  S  1578. 

Elisor  to  sell,  oath  and  undertaking  of,  {  726. 

Exclusive  remedy,  {  726. 

Injunction  to  prevent  injury  to  property,  S  745. 

Installments,  S  728. 

Interlocutory  Judgment  in  action  to  redeem,  time  for 
appeal,  §  939. 

Judgment  creditor  may  redeem  estate  of  decedent, 
§  1505. 

Lis  pendens,  filing,  {  409. 

Parties,  who  need  not  be  made,  S  726. 

Place  of  trial,  S  392. 

Pleading,  written  instruments,  $S  447-449. 

Proceedings,  in  general,  S  726. 

Proceedings  when  debt  falls  due  at  different  tlmei^ 
f  728. 

Receiver,  appointment  of,  {  564. 

Redemption,  note  of  record  of 'mortgage  to  be  produced, 
S  705. 
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Hedemptlon  of  estate  of  decedent,  S  1605. 

8ale,  maimer  of,  {  726. 

\Siirplii8,  dispoBitlon  of,  8  727. 

g*urplii8  money  to  be  deposited  in  court,  S  727. 

TJndertaking  to  stay,  on  appeal,  $  945. 

Unrecorded  conveyances  and  incumbrances,  f  726. 

Waste,  enjoining,  §  745. 
•^OREIGN  language,  instrument  in,  experts  may  testify. 
9  1863. 

OUicial  documents,  how  proved,  S  1918. 
rO»LfQN  CORPORATION,  security  for  cosU,  (  1036. 

fl'^rvice  on,  S  411. 

frummons,  publication,  SS  412,  413. 
l?OFtfe:IQNER:     See  Aliens. 

I«M'4£IGN  JUDGMENTS,  conclusiveness  of,  general  rulei 
{  1916. 
Ck>py  of  foreign  judicial   record,    when    admissible, 

{  1907. 
Judgment  of  court  of  admiralty,    conclusiveness    of, 

S  1914. 
Judicial  record  of  foreign  country,  how  proved,  f  1906. 
Sister  state,  effect  of  judicial  record  of,  S  1913. 
FOREIGN    LAWS,   books   containing,   presumed   correct, 
f  1900. 
How  proved,  fit  1901,  1902. 
Presumption  as  to  books  containing  reports  of  cases 

adjudged,  S  1963. 
Statutes  of  limitations,  {  361. 
Unwritten,  how  proved,  {  1902. 
FOREIGN  RESIDENT,  summons,  how  served  on,  I  412. 
FOREIGN  SEAL,  effect  of,  S  1931. 
FOREIGN  WILLS,  probate  of:     See  Wills,  X. 
FORFEITURE.    Bxecutor  failing  to  petition  for  letters, 
i  1801. 
Jujrtlce'B  court,  recovery  of  in,  f  112. 
Leiase,  of,  fit  1161, 1179.    See  Landlord  and  Tenant. 
Limitation  of  action  on,  fifi  838,  840. 
Limitation  of  action  to  recover  from  stockholders  or 

directors,  fi  869. 
Mechanic's  lien,  of,  fi  1202. 
Of  lease,  relief  against,  fi  1179. 
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On  sale  under  execution,  without  notice,  S  69S. 
Place  of  trial  in  actions  for.  <  3d3. 
Venue  of  action  to  recover,  §  393. 
FORMS  OF  ACTION.    But  one  form,  fi  307. 
FRANCHISE,  action  against  party  usurping,  S  803. 
Condemnation  of,  under  eminent  domain,  S  1240. 
Usurpation  of,  proceedings  by  attorney-general,  |  803. 
Usurpation,  $S  802-810.    See  Usurpation  of  Office  and 

Franchise. 
FRAUD,  arrest  for,  S  479. 

Arrest  for,  in  justice's  court,  S  861. 
Award,  vacation  of,  for,  S  1286. 
Impeachment  of  judgment  for,  (  1916. 
In  sale  of  decedent's  estate,  executor's  liability,  §  1571 
Limitation  of  actions  for  {  338. 
Limitation  of  action,  how  afTected  by,  H  338,  1573. 
Parol  evidence  to  show  in  writing,  |  1856. 
Receiver,  appointment  of,  S  564. 
Suspending  administrator  for,  S  1436. 
FRAUDULENT  CONVEYANCE,  appointment  of  receiver, 

§  564. 
Bond,  grantee  may  give,  on  suit  to  set  aside,  I  676. 
Bond  by  grantee  on  suit  to  set  aside,  filing  of,S  677H' 
Bond  by  grantee  on  suit  to  set  aside,  condition  and 

amount  of,  S  677. 
Bond  by  grantee  on  suit  to  set  aside,  objections  to 

sureties,  S  678. 
Bond  by  grantee  on  suit  to  set  aside,  manner  of  Jn- 

tification  of  sureties,  S  679%. 
Bond  by  grantee  on  suit  to  set  aside,  when  beoomei 

effective,  S  680. 
Bond  by  grantee  on  suit  to  set  aside,  judgment  when 

may  be  rendered  on,  {  680%. 
Bond  by  grantee  on  suit  to  set  aside,  sureties,  jnstti- 

cation,  approval  and  disapproval,  {  673^. 
Bond  by  grantee  on  suit  to  set  aside,  living,  may  cob* 

vey  or  incumber,  |  676. 
Bond  by  grantee  on  suit  to  set  aside,  objection  that 

estimated  value  less  than  market  value,   pro- 
ceedings on,  S  679. 
Of  decedent,  recovery  by  ezecntor,  |S  1589-1591. 
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FRESNO  COUNTY^  acts  IncreaslDg  and  lessening  number 

of  supeilor  Judges  in,  p.  765. 
FUNERAL  EXPENSES,  §S  1643,  1646. 
FURNITURE  exempt  from  execution,  {  690. 
FUTURE,  included  in  present  tense,  {  17. 
GARNISHMENT:     See  Attachment 

Garnishee,  when  liable  to  plaintiff,  |  544. 
GENDER  of  words  in  code,  S  17. 

GIFT.    Actions  involving  validity  of  gifts  under  will:    See 
Wills,  m. 
Action  involving  validity  of  gift  under  will,  conclusive- 
ness of  determination,  §  738. 
Action  to  quiet  title  involving  gift  under  will,  will  ad- 
missible, I  738. 
GOVERNOR,  direction  to  attorney-general  to  bring  quo 
warranto,  |  803. 
Request  of,  to  superior  Judge  to  hold  court  fbr  an- 
other, §  160. 
Vacancy  in  superior  court>  governor  to  fill,  |  70. 
GRAND  JURY,  ballot-box,  depositing  name  in,  S  ^09. 
Constituted,  how,  S  242. 
Defined,  §  192. 
Drawing  of,  order  for,  {  241. 
Drawing  names  by  clerk,  |  242. 
Drawn,  how,  |  241. 

Drawing,  certifying  and  listing,  S  241. 
Impaneled,  when  may  be,  §  241. 
Impaneling,  SS  241-243. 
Impaneling,  manner   of,   prescribed   by  Penal   Code, 

S  243. 
List  of  jurors,  by  whom  and  when  made,  {  204. 
List  of,  to  be  placed  with  county  clerk,  {  204. 
Names  of  Jurors,  how  drawn,  §  242. 
Names  of  Jurors  not  drawn  to  be  placed  on  list  for 

succeeding  year,  §  211. 
Names  of  Jurors  not  impaneled  to  be  replaced  in  box, 

S  241. 
Names  to  be  drawn  from  grand  Jury  box,  {  211, 
Number  of  Jurors,  §§  192,  241,  242. 
Number  of  times  to  be  drawn  each  year,  {  241. 
Panel,  how  filled,  $  242. 
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Selecting  and  liBting  of  grand  jurors  required,  |  20i 
Superior  court  may  direct  drawing  o£,  when,  {  24L 
When  may  be  impaneled,  S  241. 

QROWINQ  TREES,  damages  for  cutUng  or  injury,  U  7S:. 
734. 

GUARANTOR:     See  Surety. 

GUARANTY.    Representation  as  to  credit  of  third  penoa 
to  be  written,  f  1974. 
Statute  of  frauds,  effect  of,  |  1973. 

GUARDIANS. 

I.    Who  entitled  to  act;  nomination;  appointment 
II.     Letters. 

III.  Qualification;  bond. 

IV.  Inventory  and  appraisement. 
V.    Powers,  duties  and  liabilities;  custody  of  minor. 

VI.  Sale  of  property. 

VII.  Lease  or  mortgage  of  property;  partition  of.  | 

VIII.  Non-residents,  guardians  of. 

IX.  Joint  guardians. 

X.  Accounting.  I 

XI.  Compensation;  expenses;  allowance. 

XII.  Appeals. 

XIII.  Termination  of  authority. 

XIV.  Miscellaneous  provisions. 

I.    Who  entitled  to  act;   nomination;  appointment.  j 

Act  authorizing  corporation  to  act  as,  pp.  768  et  seq. 
Appointment,  certificate  of,  seal,  (153. 
Appointment,  notice,  $  1747. 

Appointment  of»  order  for  operates  as  a  decree,  f  ISOl 
Appointment  of,  order  of,  how  entered,  §  1808. 
Appointment,  power  to  make,  {  1747. 
Appointment,  preference  in,  who  entitled  to,  S  1751. 
Appointment  to  be  made  on    petition    after  notice, 

S  1747.  I 

Appointment  to  fill  vacancy,  S  1801. 
Corporation  may  act,  S  1348. 

Court  to  appoint  when  infant  under  fourteen,  I  1748. 
Judge,  power  of  at  chambers  in  matters  of  guardisft- 

ship,  §  166. 
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Juror,  relation  of  guardian  and  ward  as  affecting  qual- 
ification ot  S  602. 

Nomination,  infant  may  make  when  be  la  fourteen, 
Si  1748,  1760. 

Nomination,  failure  of  infant  over  fourteen  to  make, 
court  may  appoint,  §  1749. 

Nomination  by  infant  over  fourteen,  court  may  still  ap- 
point, when,  §  1749. 

Nomination  of  another  guardian,  infant  may  make  on 
reaching  fourteen  years,  $  1750. 

Nominee  of  minor  fourteen  or  over  to  be  appointed, 
S  1751. 

Notice  of  appointment,  {  1747. 

Petition  for  appointing,  who  may  file,  S  1747. 

Preference  in  appointment  of,  who  entitled  to,  |  1751. 

Referee,  relation  of  guardian  and  ward  as  affecting 
qualification  of,  §  641. 

When  may  be  appointed,  generally,  S  1747. 

II.  Letters. 
F6rm  of,  S  1754. 

Oath  of  guardian  to  be  indorsed  on,  S  1754. 
Oath  of,  to  be  indorsed  on  letters,  §  1754. 
To  be  recorded,  §  1756. 
When  to  be  issued,  §  1754. 

III.  Qualification;  bond. 

Bond,  conditions  of,  duty  to  perform,  §  1766. 

Bond,  code  provisions  applying  to,  §  1809. 

Bond,  discharge  of  sureties  on  old  bond,  {  1803.  < 

Bond,  liability  on,  kinds  of  money,  {  1407. 

Bond,  limitation  of  actions  on,  U  1805,  1806. 

Bond,  may  be  prosecuted  for  benefit  of  any  person 
interested,  §  1804. 

Bond,  new,  when  required,  $  1803. 

Bond  of,  conditions  of,  (  1754. 

Bond  ot,  conditions  in,  court  may  Insert  in  order  ap- 
pointing, §  1755. 

Bond  of,  for  selling  property,  §  1788. 

Bond  of  testamentary,  §  1758. 

Bond,  sureties  on  qualifications  of,  S  1809. 

Bond,  surety  company  may  act  as  surety,  {  1809. 

Bond,  testamentary  guardian  need  not  give  unless 
court  directs,  i  1758. 
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Bond,  to  bd  filed,  S  1804. 
Bond,  to  be  recorded,  §  1756. 

Bonds,  where  more  than  one  guardian  appointed,  fi  1807. 
Corporation  as,  qualification,  oath  and  bond,  i  1348. 
Corporation,  deposit  of  funds  with  and  reduction  of 
bond,  pp.  769,  770,  {{  2,  4,  Stats. 

IV.  Inventory  and  appraisement. 
Appraisement  of  estate,  how  made,  S  1773. 
Appraisement  to  be  recorded,  §  1773. 
Appraisement  of,  after-acquired  property,  §  1773. 
Inventory,  guardian  to  return,  {  1773. 
Inventory  of  after-acquired  property,  {  1773. 
Inventory  to  be  recorded,  §  1773. 

Inventory  to  be  sworn  to,  S  1773. 
Inventory,  when  and  how  made,  {  1773. 

V.  Powersy  duties  and  liabllltlea;  custody  of  minor. 
Accounts  of  ward,  guardian  to  settle,  |  1769. 
Appearance  by  ^[uardian,  S  1722. 

Appearance  by,  in  Justice's  court,  for  infant  or  ineooh 

petent,  S  S43. 
Custody  of  minor,  court  may  direct  sheriff  to  take^ 

pending  proceedings,  when,  §  1747. 
Custody  of  minor,  temporary,  pending  hearing  of  pro 

ceedings,  court  may  provide  for  when,  (  1747. 
Death  of  ward  or  injury  to,  guardian  may  sue*  I  376b 
Debts  due  ward,  guardian  to  recover,  I  1769. 
Debts  due  ward,  may  compound,  {  1769. 
Debts  of  ward,  how  to  be  paid,  i  1768. 
Duty  to  attend  to  interests  of  ward,  S  1722. 
Education  of  ward,  guardian  has,  when,  S  1752. 
Education   of   ward,   sale   or   mortgage  of  property, 

§§  1777,  1779. 
Education,  authority  of  guardian  over,  continues  how 

long,  S  1753. 
Infant  to  appear  by,  or  by  guardian  ad  litem,  f  873. 
Investment  of  money,  (§  1779,  1780,  1792. 
Investments,  authority  of  court  over,  §  1792. 
Investment  on  order  of  court,  notice  of,  {  1792. 
Maintenance  of  ward,  §  1770. 
Maintenance  of  ward,  allowing  guardian  credit  for. 

i  1771. 


aUARDIANS»  V.  VL  925 

Maintenance  of  ward,  applying  proceeds  of  sale  to, 

S  1779. 
Maintenance  of  ward  by  third  person,  (  1771. 
Maintenance  of  ward,  how  enforced,  i  1771. 
Maintenance  of  minor  out  of  Income  of  own  property, 

I  1767. 
Maintenance  and  education  of  ward,  sale  or  mortgage 

of  property,  S  1777. 
Management  of  estate,  duty  of  guardian,  {  1770. 
Mortgage  or  sale  of  estate  to  maintain  ward,  f  1770. 
Mortgage  of  property  for  maintenance  or  education  of 

ward,  S  1777. 
Power  and  duty  of  guardian  of  the  estate,  S  1753. 
Power  and  duty  of  guardian  of  the  person,  |  1753. 
Powers  and  duties,  testamentary  guardian,  §  1758. 
Seduction  of  ward,  guardian  may  sue  for,  §  375. 
Service  of  summons  on  guardian,  S  411. 
Seryice  on,  equivalent  to  service  on  ward,  S  1722. 
Service  on  ward,  guardian  may  waive,  S  1722.  '. 
Territorial  limit  of  authority,  9  1913. 
Testamentary,  powers  and  duties  of,  (  1758. 
To  manage  estate,  how,  |  1770. 
To  maintain  ward,  S  1770. 
To  represent  ward  in  suits,  {  1769. 
Waste,  liability  for,  |  732. 

VI.    Gale  of  property. 
Bond  for,  {  1788. 
Consent  filed,  S  1783. 
Ck>nveyance,  guardian  decreed  to  make,  when  vendor 

becomes  incompetent,  f  1810. 
Costs,  S  1786. 

Court  may  order  public  or  private,  f  1787. 
Disposition  of  proceeds,  {  1779. 
For  maintenance  of  ward,  S  1770. 
Hearing  of  application  for,  §  1784. 
Hearing  of  application,   who  may  be  examined   at, 

S  1785. 
Hearing,  compelling  attendance  of  witnesses,  (  1785. 
Investment  of  proceeds,  ((  1779,  1780. 
Investment  of  proceeds,  court  may  order,  §§  1780, 1792. 
Limitation  of  action  to  recover  property  sold,  §  1806. 

Code  ClT.  Proc.— 78. 
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Maintenance  and  education  of  ward,  sale  for,  |  ITH. 
Maintenance    and*  education,    applying   proceeds  to, 

S  1779. 
Notice  to  next  of  kin,,  f  1782. 
Of  minor  heirs,  conditions  of,  {  1791. 
Order  for,  when  granted,  S  1787. 
Order  for,  obtained  how,  §  1781. 
Order  for,  service  and  publication  of,  {  1783. 
Order  for,  to  specify  what,  {  1787. 
Order  to  show  cause,  S  1782. 
Order  for,  expires  in  one  year,  |  1790. 
Personalty,  when  sold,  %  1782. 
Petition  for,  what  to  contain,  S  1781. 
Petition  to  be  verified,  S  1781. 
Practice  governing,  §  1789. 
Proceedings  for,  in  general,  {  1789. 
Procedure  as  in  sale  of  decedent's  realty,  S  1789. 
To  be  made  upon  order  of  court,  when,  (  1778. 
When  may  be  ordered,  §  1777. 

VII.  Lease  or  mortgage  of  property;   partition  of. 
Lease  or  mortgage  of  estate  of  ward,  S§  1577-1579. 
Lease  by,  proceedings  to  obtain,  S  1579. 
Mortgage  of  estate  by,  {  1577. 

Mortgage  by,  proceedings  to  obtain,  S  1678. 
Mortgage  of  estate  to  maintain  ward:    See  ante,  Y, 
Partition,  §§  777,  783,  793,  794. 
Partition,  assent,  authority  of  court,  how  obtained, 

(  1772. 
Partition,  assent,  authority  of  court  necessary,  {  1771 
Partition,  authority  of  guardian,  S  1772. 
Partition,  guardian  may  assent  to,  |§  795.  1772. 
Partition,  guardian  may  consent  to  and  execute  re» 

leases  §  795. 

VIII.  Non-residents,  guardians  of. 
Appointment,  when  made,  $  1793. 
Appointment,   excludes  jurisdiction    of    every    other 

court,  i  1796. 
Bond  of,  S  1795. 

Guardianship  shall  extend  to  what,  {  1796. 
Inventory,  account  and  disposal  of  property,  {  179S. 
Notice,  hearing  and  examination,  §  1793. 
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Powers  and  duties  of,  §  1794. 
Property,  remoyal  of.  §S  1797.  1798. 
Property,  removal  of,  discharge  of  person  In  posses- 
sion, S  1799. 
Property,  removal  of.  notice  of  application.  S  1798. 
Property,  removal  of,  proceedings  for,  SS  1797,  1798. 
Proper^,  removal  of,  receipt,  {  1799. 
Who  may  apply  for,  {  1793. 

IX.  Joint  guardian. 

Several  may  he  appointed.  {  1807. 
Joint,  allowance  of  accounts,  §  1776. 

X.  Accounting. 

Account  to  be  sworn  to,  {  1773. 

Allowances  for  sums  spent  In  maintenance  of  ward, 

S  1771. 
Compelling,  f  1778. 
Failure  to  account,  removal.  9  1801. 
Of  Joint  guardians,  S  1775. 
When  to  be  made,  Sf  1773.  1774. 

XI.  Compensation;  expenses;  aliowance. 
Allowances  to.  S  1776. 

Allowances  for  sums  spent  In  maintenance  of  ward, 

§  1771. 
Compensation  of.  f  1776. 
Disbursements,  allowance  of,  S  1776. 
Expenses  of,  I  1776. 

XII.  Appeals. 

Appeal  by  guardian,  official  bond  sufficient,  fi  965. 

Appeal  from  order  respecting  letters,  time  for,  {  939. 

Order  and  judgments  relating  to  guardianship  appeal- 
able, S  963. 

Reversal  of  order  appointing  guardian,  validity  of  acts, 
§  966. 

XI I I.  Termination  of  authority. 
Account,  failure  to  make,  removal,  fi  1801. 
Authority  of  continues,  how  long,  §  1753. 
Authority,  what  terminates,  {  1753. 

Chambers,  power  of  Judge  at.  in  guardianship  matters, 

S  166. 
Custody  of  property,  guardian's  authority  continues 

how  long.  S  1753. 
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Discharge  of,  §  1802. 

Guardianship,  how  terminated,  |  1802. 

Marriage  of  infant  ward,  effect  of,  fiS  1760.  1802. 

Marriage  of  does  not  terminate  authority,  s  1751. 

RemoYal  of,  fi  1801. 

Removal  of,  grounds  for,  S  1801. 

Removal  for  contempt,  §  1721. 

Removal,  notice  of,  S  1801. 

Removal  of,  appointment  of  another  guardian,  {  1801. 

Resignation  of,  $  1801. 

Resignation  of,    appointment    of    another    guardian. 

i  1801. 
Termination  of  authority,  f  1753. 
XIV.    Miscellaneous  provisions. 
Administrator,  guardian  as,  §  1368. 
Ck>de  sections  governing  appointment,  powers  and  ds- 

tles,  $  804. 
Examination    of    persons    suspected    of    defraudlnc 

wards,  or  concealing  property,  S  1800. 
Practice  governing,  {  1808. 
GUARDIAN   AD   LITEM,  appointment  of  where  gosenl 

guardian,  S  372. 
Appointment  of,  in  justice's  court,  S  843. 
For  Infant,  how  appointed,  S  373. 
For  lunatic,  how  appointed,  S  373. 
Infant  or  insane  person  to  appear  by  general  goardlaa, 

or  by,  §  372. 
Power  to  appoint)  in  general,  S  1759. 

HABEAS  CORPUS,  superior  court  or  judge  may  xasue,  {  7S. 

Supreme  court  may  issue,  §  51. 

Supreme  judge.  Issuance  of,  by,  |  54. 
HANDWRITING,  comparisons,  9  1945. 

How  proVed,  S§  1948-1945. 

Of  decedent,  entries  as  evidence,  {  1946. 

Proof  of,  on  probate  of  will,  {  1315. 
HEARSAY:     See  Evidence. 
HEIRS,  advancements  to,  {  1686. 

May  sue  for  wrongful  death,  S  377. 

Proceedings  for  determination  of  heirship,  {  1664. 
HIGH-WATER  MARK,  boundary,  §  2077. 
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HIGHWAY.    Boundary,  hlgbway  as,  §  2077. 

Injuring  trees,  etc.,  in,  §S  733,  784. 

Partition  proceedings  afLectlng,  §  764. 
HOLIDAYS,  acts  not  to  be  done  on,  §  18. 

Acts  whiclx  may  be  done  on,  {  134. 

Computation  of  time,  {  12. 

Courts  not  open  on,  except  when,  f  184. 

Holding  court  on  day  following,  {  135. 

Injunction,  writs  of,  may  be  issued  and  senred  on,  1 76. 

Judicial  days,  (  133. 

Last  day   falling  on   Sunday,   next   day   celebrated, 
SS  10,  11. 

Non-Judicial  days,  S  134. 

Performance  on  day  following,  §  13. 

Prohibition,  writ  of,  may  be  issued  and  served  on.  (  76. 

What  days  are,  §  10. 
HOMESTEAD,  appraisers'  report,  appeal  from,  S  963. 

Association,  exemption  of  shares  in,  §  690. 

Disposition  of,  on  death  of  spouse,  9  1723. 

Inventory  of  decedent's  estate  to  include,  S  1443. 

Probate,  S§  1474-1486.    See  Estate  of  Decedent 
HOUSEHOLDER.    Exemption  of  property,  (  690. 
HUMBOLDT  COUNTY,  act  increasing  number  of  Judges 

in,  p.  765,  Stats. 
HUSBAND  AND  WIFE:    See  Divorce;  Marriage. 

Community  property,  death  of  spouse*  S  1723. 

Husband  not  liable  for  sole  trader's  debts,  S  1821. 

Issue  presumed  legitimate,  {  1962. 

Married  woman  as  administratrix,  S  1370. 

Married  woman  as  executrix,  S  1362. 

Married  woman  may  sue  or  be  sued  alone  when,  f  370. 

Testimony  of,  as  to  legitimacy  of  child,  S  1880. 

Wife  as  sole  trader,  §§  1811-1821.    See  Sole  Trader. 

Wife  as  party,  husband  when  to  be  Joined,  §  370. 

Wife  may  defend  action  against  herself  and  husband, 
S  371. 

witnesses,  as,  {  1881. 

IDENTITY.    Non-resident  entitled  to  letters,  identity,  how 
established,  8  1379. 
Opinion  of  witness  as  to,  {  1870. 
Presumption  of,  from  identity  of  name,  f  1968. 
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ILLEGALITY.    Parol  evidence  to  show  in  vriting,  S  Itti 

ILLEGITIMACY,  presumption  against,  S  196S. 

ILLNESS:     See  Sickness. 

IMPEACHMENT,  court  of,  is  court  of  record,  8  84. 

Court  of,  impeachment  to  he  presented  by  assembly, 

§  37. 
Court  of,  is  the  senate,  (  36. 
Court  of,  Jurisdiction  of,  i  37. 
Court  of,  officers  of  senate  are  officers  of,  S  33. 
Court  of,  procedure  provided  in  Penal  Code,  {  39. 
Court  of,  senators  to  he  upon  oath,  §  36. 
Court  of,  senate,  quorum  of,  what  constitutes,  f  31 

IMPRISONMENT.    Bail  are  exonerated  by  imprtsoiuniat 

of  defendant,  {  491. 
Contempt,  for:     See  Contempt, 
Debtor  in  supplementary  proceedings,  of,  i  7j.5. 
Discharge  of  person  confined  on  civil  process*  If  1111' 

1154.    See  Prisoner. 
Judgment  debtor,  of,  S  682. 
Limitation  of  actions,  how  aifected  by,  |  352. 
Mandamus,  for  disobedience  to,  S  1097. 
Omission  ta  perform  act,  imprisonment  until  p6rfb(r» 

ance,  §  1219. 
Will,  to  enforce  production  of,  |  1302. 

IMPROVEMENTS:    See  Eminent  Domain. 
Apportionment  of,  in  partition,  Sf  763,  764. 
Ejectment,  as  set-off  in,  S  741. 
Lien  for:     See  Mechanic's  Lien. 
Partition  of  site  of  town  or  city,  in,  {  763. 

INADVERTENCE,  relief  from,  by  amendment,  (  473. 

INDEMNITY.    Sheriff,  indemnity  to,  on  claim  of  pix^erty, 
S  689. 
Action  against  sheriff,  notice  to  sureties,  f  1055. 
INDEX  to  Justice's  docket,  S  913. 

INDICTMENTS,  appellate  JurisdicUon  in  cases  of,  f  51 

INDIRECT  EVIDENCE:     See  Evidence. 

INDISPENSABLE  EVIDENCE:    See  Evidence. 

INDORSEMENT,  presumption  as  to  time  of,  f  1963. 
Presumption  as  to  time  and  place  of,  f  1963. 
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INFANT:     See  Guardians;  Parent  and  Child. 

Administrator,  as,  ||  1368,  1369. 

Adverse  possession  against,  i  328. 

Appearance  of,  in  Justice's  court,  by  guardian,  S  843. 

Attorney  for  minor  heirs,  S  1718. 

Contest  of  probate,  limitation  of  actions,  |  1333. 

Distribution  of  estate  to,  §  1703^. 

escheated  estate,  limitation  of  actions  on  claim  to, 
I  1272. 

Elxecutor,  as,  S§  1350,  1354. 

Guardian  ad  litem,  when  appointed,  §  372. 

Guardian  ad  litem  for,  §S  372,  373.  See  Guardian  ad 
Litem. 

Guardian  ad  litem  in  Justice's  court,  how  appointed, 
S  843. 

Guardian  for:    See  Guardians. 

Guardian  may  consent  to  partition  and  execute  re- 
leases, §  796. 

Letters  of  administration  durante  mlnore  »tace,  (  1354. 

Limitation  of  actions,  §§  328,  352. 

Limitation  of  action  by,  to  recover  estate  of  decedent 
sold  by  order  of  court,  S  1574. 

Maintenance  of,  out  of  income  of  own  property,  S  1757. 

Mortgage  or  lease  of  estate  of,  S§  1577-1579. 

Name,  change  of,  (  1276. 

Partition,  §§  777,  783,  793. 

Partition,  guardian  may  receive  proceeds  of,  §  793. 

Probationary  treatment  of  Juvenile  offenders,  i  131. 

Service  of  summons  on,  |  411. 

Sole  trader  must  maintain  minor,  §  1820. 

Witness,  as,  S  1880. 

Wrongful  death  of  or  injury  to,  who  may  sue  for,  1 876. 

Wrongful  death  of,  who  liable  for,  i  376. 

INFERENCE.    Admission,  inference  from,  |  1882. 
Defined,  §  1958. 
Upon  what  founded,  §  1960. 

See  Evidence. 

INFORMATION  in  action  for  usurpation  of  office,  |  803. 
In  escheat  proceedings,  §  1269. 

INFORMATION   AND   BELIEF,  denial  of  aUegations  on. 
i  437. 
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INJUNCTION,  affidavits,  what  to  show,  |  527. 

Affidavits,  service  of,  S  627. 

Answer,  after,  |  528. 

Appeal  from  order  respecting  time  for,  |  989. 

Appeal  lies  from  what  orders  respecting,  (  963. 

Complaint  to  be  verified,  S  527. 

Complaint  and  verification,  service  of,  §  527. 

Conclusiveness  of  Judgment  against  sureties  on  hond, 
(  532. 

Continues  in  force  how  long,  S  527. 

Corporation,  to  suspend  business  of,  |  531. 

Corporation,  to  suspend  business  of,  when  state  t 
party,  §  681. 

Court  commissioner  may  not  grant,  S  269. 

Defined,  i  526. 

Definition  of  injury  to  person,  S  29. 

Definition  of  injury  to  property,  §  28. 

Dissolving,  SI  532,  538. 

Dissolution,  affidavits,  S  682. 

Dissolution,  bond  on,  where  water-rights  involved, 
S632. 

Dissolving,  procedure,  §  582. 

Duration  of,  where  granted  prior  to  trial,  |  627. 

Executions,  enjoining  injury  after  sale  and  before  con- 
veyance, i  745. 

Executor,  restraining  during  proceedings  to  prove  lost 
will,  S  1341. 

Foreclosure,  injury  to  property  enjoined  pending,  §  745. 

Granted  by  Judge,  enforceable  as  order  of  court,  9  626. 

Grounds  for  granting,  S  526. 

Hearing,  §  530. 

Holidays,  may  be  issued  and  served  on,  9  76. 

How  long  in  force,  |  527. 

Kinds  of,  t  27. 

Limitation  of  action,  effect  on,  |  856. 

May  be  Issued  or  served  any  day,  S  184. 

Modifying,  S§  532,  633. 

Nuisance,  against,  S  781. 

Order  to  show  cause,  procedure,  S  680. 

Place  of  trial,  where  injunction  asked,  I  892. 

Procedure  to  obtain,  §  627. 

Restraining  order,  §  530. 
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Sunday,  writ  may  be  served  oii»  {  76. 

Time  at  which  may  be  granted,  I  527. 

Undertaking,  S  629. 

Undertaking,  exception  to  sureties,  §  629. 

Undertaking,  Justification  of  sureties,  i  529. 

Undertaking,  of  whom  not  required,  S  529. 

Vacating  or  modifying,  i  688. 

Vacating  or  modifying,  affidavit,  §  632. 

Vacating  or  modifying,  procedure,  |  532. 

Vacating  or  modifying  in  cases  involving  water  rights^ 
<  532. 

Vacating  or  modifying  in  cases  involving  waters,  dam- 
ages, attorneys'  fees,  S  682. 

Waste,  SI  626,  746. 

Waste,  enjoining,  S  626. 

Waste,  pending  time  to  redeem,  enjoined,  §  706. 

Waters,  diversion  of,  not  enjoined,  bond,  i  6is0. 

What  is,  §  526. 

What  required  to  obtain,  |  527. 

When  denied,  S  526. 

When  may  be  granted,  S  626. 

When  refused,  diversion  of  waters,  bond,  §  580. 

Who  may  grant,  S  525. 

INJURIES,  child,  father,  mother,  or  guardian  may  sue  for, 
S  376. 
Civil  action  arises  from,  §  25. 
Death,  causing,  SS  376,  377.    See  Wrongful  Death. 
Joinder  of  claims  for,  §  427. 
Kinds  of,  enumerated,  S  27. 
Liability  of  steamers  and  vessels  for,  S  313. 
Liability,  on  entry  for  survey  of  land,  §  742. 
Liability  for,  after  sale  on  execution,  S  746. 
Place  of  trial  in  actions  for,  $§  395,  832. 
To  child,  father,  etc.,  may  sue  for,  (  376. 
To  property,  defined,  §  28. 
To  person,  defined,  §  29. 

INQUEST,  Jury  of:    See  Jury. 
Jury  of,  defined,  §  195. 
Jury  of,  how  summoned,  §9  235,  254. 
Manner  of  impaneling  jury  of,  |  254. 
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INSANE  PERSONS:    See  Guardians. 
Adverse  possession  against,  S  328. 
Administrator,  as,  SS  1368, 1369. 
Appearance  by,  in  Justice's  court,  hj  guardian,  |  84S. 
Contest  of  probate,  llinitation  of  action,  effect  of  in* 

sanity,  |  1883. 
Definition  of  incompetent,  etc.,  §  1767. 
Distribution  of  estate  to,  S  1708^. 
Distribution  of  interest  in  estate  of  Incompetent  to 

treasurer,  S  1708^. 
Escheated  estate,  limitation  of  actions  on  claim  to, 

i  1272. 
Guardian,    appointment,   wlien   made,   after   liearing, 

S  1764. 
Guardian,  bond  of,  §  1765. 
Guardian  decreed  to  make  conveyance  where  voidor 

becomes  incompetent,  §  1810. 
Guardian  of,  discharge  of,  S  1S02. 
Guardian  of,  "incompetent"  defined,  §  1767* 
Guardian,  hearing  for  appointment,  incompetent  must 

attend,  |  1763. 
Guardian  may  consent  to  partition  and  execute  re- 
leases, I  795. 
Guardian  may  receive  proceeds  of  partition,  S  794. 
Guardian,  notice  of  hearing  for  appointment,  |  1763. 
Guardian,  petition  for  appointment  of,  S  1763. 
Guardian,  powers  and  duties  of,  S  1765. 
Guardian,  proceedings  for  restoration  of  Incompetent, 

i  1766. 
Guardian,  service  on,  equivalent  to  service  on  lunatiei 

f  1722. 
Guardian  ad  litem,  when  appointed,  |  372. 
Guardian  ad  litem  for,  how  appointed,  §  373. 
Guardian  ad  litem  in  Justice's  court,  bow  appointed, 

S  848. 
Guardian  ad  litem  to  appear  by,  or  by  guardian,  |  372. 
Incapable,  defined,  S  1767. 
Incompetent,  etc.,  defined,  S  1767. 
Limitation  of  actions,  (§  328,  352. 
Limitation  of  action  by  to  recover  estate  sold  by  order 

of  court,  S  1574. 
Mentally  incompetent,  definition  ml,  §  1767. 
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Mortgage  or  lease  of  estate  of,  (§  1677-1679. 
Opinion  of  intimate  acquaintance  as  to,  S  1^70. 
Opinion  of  subscribing  witness  as  to  sanity,  §  1870. 
Partition,  guardian  may  receive  proceeds  of,  |  79i. 
Restoration  of,  proceedings  for,  i  1766. 
Service  of  summons  on,  i  411. 
Territorial  limits  of  authority,  |  1918. 
Witness,  as,  S  1880. 

INSANITY,  effect  of,  on  Umitation  of  actions.  Si  328,  362, 

1674. 
Effect  of  on  claim  to  escheated  estates,  §  1272. 

INSCRIPTIONS  as  evidence,  |  1870. 
INSOLVENCY.   Law  governing  insolvent  debtors,  S  18^2. 
Wages  and  salaries  as  preferred  claims,  S  1204. 

INSPECTION  OF  WRITINGS,  contempt  for  disobedience 
to  order  respecting,  S  1000. 
Docket  of  Judgment  open  for,  S  678. 
Execution  book  is  open  to,  §  688. 
Party  making,  need  not  put  in  evidence,  S  1939. 
Produced  by  witness  to  refiresh  his  memory,  |  2047. 
Public  records  open  for,  i  1892. 
Refusal  of,  its  effect,  I  449. 
When  may  be  demanded,  S  1000. 
Writing  shown  witness,  adverse  party  may  inspect^ 

I  2064. 
Written  instrument,  demand  for,  §  449. 

INSTRUCTION,  courts  open  any  day  to  give,  §  134. 
Erroneous,  when  disregarded,  I  476. 
Evidence  in  general,  as  to  the,  S  2061. 
Further,  after  Jury  retired,  S  614. 
General  nature  and  requisites  of,  |  608. 
Holidays,  given  on,  §  134. 

New  trial,  for  disregard  or  misapprehension  of,  |  662.' 
Preponderance  of  evidence,  as  to,  S  2061. 
Reasonable  doubt,  as  to,  S  2061. 
Special,  function  of  court  respecting,  |  609. 
Testimony,  court  stating,  to  inform  Jury  they  are  «s« 

elusive  Judges  of  facts,  |  608. 
Weight  and  character  of  evidence,  as  to,  §  2061. 
What  must  be  furnished  on  request,  |  608. 
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Written  statement  of  points  to  be  furnished,  §  60S. 
Written  statement  of  points  to  be  signed.  |  608. 

INSTRUMENT,  constmction  ot  ii  18664866. 
Demand  for  inspection,  §  449. 
Execution  of,  defined,  §  1983. 
Pleaded  how,  in  justice's  court,  §|  886,  887. 
Pleading,   genuineness  of,  how  admitted  or  eontiO' 
verted,  H  447-449. 

INSURANCE,  life,  testimony  of  physician  in  actloa  ci 
policy,  <  1882. 
Insurers  In  separate  policies  may  be  joined,  |  S8S. 
Mortgaged  estate  of  decedent,  o^  S  1578. 
Surety  corporations,  duty  in  regard  to,  p.  762,  Stats. 

INSURANCE  COMMISSIONER,  corporaUon  formed  to  set 
as  surety,  examination  Into  by  Insurance  cooh 
missioner,  and  duties  of,  S  1056. 

INSURRECTION,  change  of  place  of  holding  court,  on  t- 

count  of,  S  142. 
INTEREST,  claims  against  decedent's  estate,  on,  1 151S. 
Damages  in  eminent  domain,  on,  i  1249. 
Disbursements  in  partition  proceedings,  on,  §  SOL 
Disqualifying  judge  or  justice,  S  170. 
Disqualification  of  probate  judge  to  act  because  d, 

§(  1430-1432. 
Foreclosure,  debt  falling  due  at  different  times,  |  721 
Judgment,  on,  §§  682, 1035. 
Mortgage  of  decedent's  estate,  on,  §  1578. 
Rebate,  on  foreclosure,  S  728. 

Receiver,  funds  in  hands  of  may  be  inyested.  i  669. 
Redemptioner  must  pay  what,  Sf  702,  708. 
Referee,  Interest  disqualifying,  §  641. 

INTERLOCUTORY  JUDGMENTS,  appealability  ot  i  963. 
Appeal,  time  for,  |  939. 
Order  or  decision  deemed  excepted  to.  S  647. 

INTERPLEADER,  when  and  how  maintained,  {  386. 

INTERPRETATION.    Writings.  InterpretaUon  ot  I  1867. 
INTERPRETER,  contempt,  when  guilty  of,  S  1884. 

Italian,  appointment  and  compensation  of  in  oertsia 
cities,  p.  775,  Stats. 

Summoned,  may  be  when,  §  1884. 
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INTERVENTION,  answer  to,  §  387. 
Demurrer  to,  §  387. 

Service  of,  on  parties  and  attorneys,  {  387. 
Wben  and  how  effected,  |  387. 
Who  may  intervene,  {  387. 

INTERROGATORIES,  annexed  to  commission  to  take  testis 
mony,  |  2025. 

INVENTORY:   See  BsUte  of  Decedent 
Of  attached  property,  |  646. 

IRREOUtJkRlTY,  of  proceedings,  gxomid  for  new  trial, 
§667. 
Effect  of,  in  proceedings  on  Judicial  sale,  |  708. 

IRRELEVANT  MATTER,  may  be  stricken  out,  §  468. 

IRRIGATION.     Injunction  to  prevent  diversion,   refusal, 
bond,  (  632. 

I88UE8,  bringing  to  trial,  |  694. 

By  whom  tried  and  order  of  trial,  (  692. 

Calendar,  |  693. 

Defined,  §  688. 

Fact,  Jury,  how  waived,  §  631. 

Fact,  of,  how  arises,  S  690. 

Fact,  of,  reference,  |  692. 

Fact,  of,  trial  of,  by  court,  S  692. 

Fact,  tried  by  Jury  generally,  S  692. 

General  denial  puts  in  issue,  what,  |  437. 

Heirship,  issues  to  determine,  how  tried,  S  1664. 

In  proceedings  against  Joint  debtor  after  Judgment,  how 

tried,  S  994. 
Justices'  courts,  in:    See  Justice's  Court,  XIV. 
Kinds  of,  S  688. 

Law,  issue  of  to  be  first  tried,  S  692. 
Law,  raised  by  demurrer,  S  689. 
Law,  of,  how  tried,  §  691. 
Law,  of,  how  tried  in  Justice's  court,  (  881. 
Law,  of,  proceedings  after  determination  of,  §  636. 
Presumption  that  ail  matters  within,  were  passed  upon, 

I  1963. 
Probate  court,  in,  how  tried,  |  1716. 
Reference  of,  when  ordered,  S  638. 
Special,  not  made  by  pleading,  how  tried,  I  809. 

Code  Clv.'Proc.— 79. 
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ITALIAN  INTERPRETER,  appointment  and  compeasattan 

of  in  certain  cities  and  counties,  p.  775,  Stats. 
JOINDER  of  causes  of  action,  §  427. 
Misjoinder,  demurrer  for,  §  430. 
What  actions  may  be  Joined,  S  427. 
JOINT  AUTHORITY,  majority  may  act,  1 16. 
JOINT  CONTRACTr  action  on  in  justice's  court,  serrlce 
outside  of  county,  S  ^48. 
Appearance,  by  other,  where  one  defendant  appears, 

S  406. 
Senrice  of  summons  where  one  or  more  appear,  f  401. 
JOINT  DEBTORS,  appearance  by  other,  where  one  or  more 
appear,  §  406. 
Contribution,  §  709. 

Declarations  of,  when  admissible,  |  1870. 
Judgment  not  to  exceed  amount  remaining  unsatisfied, 

S  994. 
New  complaint  need  not  be  filed  in  proceedings  against, 

i  990. 
Not  summoned  in  original  action  may  be  summoned 

after  Judgment,  S  989. 
Proceedings  against  after  judgment,  answer,  f  992. 
Proceeding  against  after  judgment,  defenses,  S  992. 
Proceedings  against  after  Judgment,  issue,  how  tried. 

S  994. 
Proceedings  against  after  judgment,  what  conatitnta 

the  pleadings,  S  998. 
Several,  part  senred  may  be  proceeded  against,  §  414. 
Summons  to  after  Judgment,  affidavit  for,  S  991. 
Summons  to  after  Judgment,  what  to  contain,  S  390. 
Summons,  service  and  return  of,  §  990. 
JOINT  GUARDIANS,  account  of,  |  1775. 
JOINT  OWNERS,  declarations  of,  when  admissible,  i  1870i 
JOINT  TENANTS:    See  Co-tenancy,  PartiUon. 

Any  number  may  sue  or  defend  for  all,  ||  S81,  884. 
Parties  in  suits  concerning,  §S  881,  384. 
Partition,  may  sue  for,  $  752. 
Waste,  liability  for,  S  732. 
JUDGES,  absence  of,  adjournment,  S  189. 
Absence  of,  proceedings  in,  {  139. 
Acknowledgments,  may  take,  $  179. 
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Affldaylts,  may  t«k«,  «  179,  2012,  2018,  2014. 

Affldavlt  in  another  state,  may  take,  |  2013. 

Affldayit,  may  be  taken  before,  §  2012. 

Attorney  acting  as  judge  pro  tempore,  oath,  authority, 
and  powers  of,. I  72. 

Attorney  may  be  selected  to  act  as  Judge  pro  tempore, 
§  72. 

Chambers,  powers  at,  §S  165, 166. 

Changing  place  of  holding  court,  SS  142,  143. 

Change  of,  for  bias,  etc.,  procedure,  i  170. 

Contempt,  S§  1209-1222.     See  Contempt. 

Decision,  meaning  of,  S  1033. 

Depositions,  may  take,  S  179. 

Directing  sheriff  to  provide  suitable  rooms,  S  144. 

Disqualification  of,  changing  place  of  trial  for,  |^  397. 

DisQualification  to  practice  law,  S  171. 

Disqualification  to  sit  or  act,  what  matters  amount  to, 
§  170. 

Duty  in  construction  of  contracts  and  statutes,  S  1858. 

Failure  to  attend,  sheriff  or  judge  to  adjourn  to  what 
time,  S  140. 

Incidental  powers  and  duties  of  courts,  IS  128-130. 

Number  of  In  yarlous  counties,  reference  to  acts  relat- 
ing to,  pp.  765,  766. 

Partner,  practicing  law,  not  to  have,  S  172. 

Powers  of,  at  chambers,  §§  165, 166. 

Powers  of,  out  of  court,  SS  176,  1805. 

Powers  of  Judictal  officers  in  c<mduct  of  proceedings, 
I  177. 

Powers  mAy  be  enforced  by  contempt  proceedings, 
S  178. 

Presumption  that  judge  acts  within  jurisdiction,  S  1963. 

Probate,  disqualified  to  act,  in  what  cases,  S  1430. 

Probate,  disqualified  to  act,  transfer  of  and  re-transfer 
of  proceedings,  SI  1431, 1483. 

Questions  of  law  addressed  to,  S  2102. 

Rules,  power  to  make,  S  129. 

Rules,  when  take  effect,  §  129. 

Secretary  of,  in  cities  over  200,000,  p.  764,  Stats. 

Subsequent  applications  for  orders  refused,  when  pro- 
hibited, S  182. 
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Vacancy  in  office  does  not  affect  proceadlnfa,  §  184. 
WitnoM  as,  <  1888. 

See  Court;  Justice  of  Peace;  Probate  Govrt;  Snperlsr 
Judge;  Bivreme  Court  Justice, 

JUDGMENT:    See  Judgment-roll r  Probate  Court 

Acknowledgment  of  satisfaction,  any  Judge  or  Jusdee 

may  take,  S  179. 
Actions  on,  how  pleaded,  |  466. 
Adverse  possession  under,  what  constitutes.  If  822,  881 
Adverse  claim,  determining,  H  789  et  seq.    See  Qnielp 

ing  Title. 
Affirmative  relief  to  defendant,  i  666. 
Agreed  case.  Judgments:    See  Agreed  Case. 
Answer,  absence  of,  what  relief  granted  plaintiff.  |  580. 
Appeal  ftom:   See  Appeal. 
Appeal  from  orders  after  final,  |  968. 
Appeal  may  be  taken  from  what,  S  968. 
Appealability  of  interlocutory  judgments,  8  963. 
Appeal  from,  time  for,  f  939. 
Appeal  from  interlocutory,  time  for,  |  989. 
Appeal,  costs  on  when  Judgment  modified,  f  1027. 
Appeal,  reversal  of,  not  decreed  except  for  subslantial 

error,  f  475. 
Appealed  to  superior  court,  rendered  In  case,  I  989. 
Arrest  of  debtor,  S  682. 

Associates  in  business,  against,  effect  of,  t  388. 
Attachment,  in,  how  satisfied.  I  550. 
Attorney's  authority  to  acknowledge  satlifticttcm  dt, 

S  283. 
Barred  by  limitation,  execution  on,  |  686. 
Bill  of  exceptions,  settling  after,  §  661. 
Book,  decrees  to  be  entered  in,  |  668. 
Book  to  be  kept  by  clerk,  |  668. 
Causes  submitted  without  action.  In,  §|  1188, 1189, 1144 
Causes    submitted    without   action,    eotoroement  cC 

§  1140. 
Clerk,  duty  to  enter  judgment,  §  664. 
Collusion,  impeachment  of  judigment  for,  §  1916. 
Conclusive  as  to  whom,  in  partition,  |  766. 
Conclusiveness  of:   See  Res  Judicata. 
Contempt,  disobedience  of  Judgment,  §  1209. 
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Contribution  among  debtors,  §  709. 
Copy  ot  as  part  of  judgment-roll,  §  670. 
Contempt,  in,  f  1218. 
Costs  to  be  included  in,  |  1035. 

Counterclaim  exceeds  plaintiff's  demands,  when,  f  666. 
Counterclaim,  Judgment  where  alfirmative  relief  de- 
manded, S  666. 

Death  of  party*  after,  §  669. 

Death  of  party,  after,  not  a  lien,  9  669. 

Death  of  party,  when  execution  may  issue  after,  |  686. 

Decedent,  against,  order  of  payment,  f  1648. 

Decedent's  estate,  judgment  not  lien  on,  when,  §|  1604. 
1606. 

Decision  from  which  appeal  may  be  taken  deemed  ex- 
cepted to,  S  647. 

Decision,  meaning  of,  1 1088. 

Decision  means  signing  and  filing  of  findings  of  fact 
and  conclusions  of  law,  S  1083. 

Decision  must  be  written.  S  632. 

Decision  to  be  filed  within  thirty  days  after  submis- 
sion, S  632. 

Default:   See  Default. 

Defined,  f  677. 

Demurrer,  on,  proceedings  after,  |  686. 

Docket  is  what,  S  672. 

Docket,  how  kept,  §  672. 

Docket,  what  to  contain,  §  678. 

Docket,  open  for  inQpection,  9  678. 

Docketing,  |  671. 

Dormant,  execution  on,  |  685. 

Enforcing,  manner  of,  |  684. 

Entry  of  judgment  upon  decision,  §  688. 

Estoppel  to  deny,  ||  1908-1916. 

Evidence;  as,  S  1962. 

Execution  on,  S  682. 

Execution  on  dormant,  |  686. 

Expires,  when,  H  671,  674,  681,  686. 

Facts  found  and  conclusions  of  law  must  be  stated 

separately,  |  683. 
Findings  of  fact  and  law  must  be  stated  separately, 

S  633. 
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Foreign  Judicial  reoord«   copy  of,   when  admlsaible, 

S  1907. 
Foreign  country.  Judicial  record  of,  how  proved,  |  IMI. 
Former,  evidence  o^  §  1962. 
Former,  to  be  pleaded  when,  |  1962. 
Fraud,  impeachment  of  Judgment  for,  1 1916. 

Impeaching  Judicial  record,  manner  of,  |  1916. 
Impeachment  of  Judicial  records^  grounds  for,  §  1916. 
Interest  on,  §§  682,  1036. 
Interest  included  in,  i  1035. 
Interlocutory,  appeal  lies  from,  S  963. 
Interlocutory,  decision  deemed  excepted  to,  f  647. 
Joint    debtor,    proceedings    against    after    Judgment. 

<§  989-994. 
Judgment  book,  clerk  to  keep,  |  668. 
Judgment-roll:    See  Judgment-FoU. 
Judgment-roll,  what  papers  constitute,  |  670. 
Judicial  record,  definition  of,  |  1904. 
Jurisdiction,    burden    of    proving    where    Judgment 

.  pleaded,  i  456. 
Jurisdiction  sufficient  to  sustain,  S  1917. 
Jurisdiction,  want  of,  impeachment  of  Judgment  for, 

S  1916. 
Justices'  courts.  In:   See  Justice's  Court 
Lien,  duration  of,  S  671. 
Lien,  when  begins,  |  671.  . 
Lien  continues  how  long  in  another  county,  §  €74. 
Lien  of  in  another  county,  when  transcript  filed  tl^ra^ 

S  674. 
Lien  of  estate  of  decedent,  when  not,  1 1506. 
Lien  on  real  property  in  another  county,  |  674. 
Lien,  stay  on  appeal,  effect  on,  S  671. 
Limitation  of  action,  on  reversal  of,  §  356. 
Limitation  of  action  on,  S  336. 
May  be  against  one  party  and  action  proceed  as  to 

others,  §  579. 
May  be  for  or  against  one  or  more  of  the  parties,  §  573. 
May  determine  rights  of  parties  on  each  side  as  be* 

tween  themselves,  S  578. 
Merits,  to  be  on,  except  when,  |  582. 
Nonsuit,  grounds  for,  S  581. 
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Nonsuit  may  be  entered  when,  §  581. 

Konsuit,  §S  581,  582.    See  Nonsuit 

Occupation  of  land  under,  when  adverse,  §  S22. 

Officers,  judgment  against,  how  enforced,  i  710. 

Particular  proceedings:    See  Particular  Title. 

Parties,  when  deemed  the  same,  |  1910. 

Payable  in  kind  of  money  alleged  in  complaint,  §  667. 

Payable  in  kind  of  money  received  by  person  in  fidu- 
ciary relation,  §  667. 

Payable  in  kind  of  money  specified  in  obligation,  I  667. 

Payable  in  specified  kind  of  money,  notice  at  execution 
sale,  §  692. 

Pleading,  §<  466,  1962. 

Pleading,  Jurisdictional  facts,  S  456. 

Presumption  that  Judgment  correctly  determines 
rights,  I  1968. 

Presumption  that  non-conclusive  Judicial  record  oox^ 
rectly  determines  rights,  §  1968. 

Prisoner,  discharge  of,  |§  1143-1154.    See  Prisoner. 

Prisoner,  Judgment  remains  in  force  on  discharge  of, 
S  1152. 

Probate  court,  of,  in  general,  what  to  contain,  |  1704. 

Proceedings  after,  against  Joint  debtor  not  summoned 
in  original  action,  §S  989-994. 

Becelver  to  carry  into  effect,  f  564. 

Referee's  finding,  on,  |  644.  x 

Relief  from,  for  mistake,  inadvertence,  etc.,  |  478. 

Relief  from  when  defendant  not  personally  served, 
I  478. 

Relief  that  can  be  awarded  plaintiff,  |  680. 

Remitting  to  superior  court  on  case  transferred  to  su- 
preme court,  §  66. 

Remittitur  from  supreme  court,  S  958. 

Rendered  in  cause  appealed  to  superior  court,  force  of^ 
I  980. 

Replevin,  in,  alternative,  §  667. 

Res  Judicata:   See  Res  Judicata. 

Review  of:   See  Appeal. 

Reviving,  |  686. 

Reviving  in  favor  of  purchaser  under  execution,  §  708. 

Revivor  of,  when  execution  purchaser  evicted,  S  708. 

Satisfaction,  attorney  may  acknowledge,  |  288. 
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Satisfaction  of,  acknowledgment  or  indoreemeBt  o( 
i  675. 

Satisfaction  ot  by  attorney,  |  676. 

Satisfaction  of,  by  return  of  execution*  I  676. 

Satisfaction  of,  bow  made,  S  676. 

Setting  aside  in  equity,  |  473. 

Settling  bill  of  exception  after,  §  661. 

Sister  state,  judgment  of,  bow  enforced,  S  1913. 

Sister  state,  judicial  record  of,  effect  of,  |  1918. 

Sister  state,  judicial  record  of,  bow  proved,  I  1966. 

Special  proceeding,  in,  definition  of,  §  1064. 

Special  verdict,  judgment  on  to  be  entered,  |  628. 

Time  to  enter  judgment  on  verdict,  I  664. 

Trial,  deemed  excepted  to,  |  647. 

Time  for  entering,  wben  postponed,  |  664. 

Time  for  entering,  wben  trial  by  jury,  |  664. 

Time  for  entry,  |  671. 

Transcript  filed  in  any  county,  judgment  becomes  Uen 
tbere,  I  674. 

Transferred  cases,  in,  proceedings  after,  |  400. 

Vacation,  in  wbat  cases  superior  court  may  vacate  iti 
judgment,  |  663. 

Vacation  of,  grounds  for,  §  663. 

Vacation  of,  motion  for,  S  668f^. 

Vacated,  judgment  may  be  and  another  judgment  ca- 
tered when,  S  663. 

Vacation  of  special  verdict,  judgment  on,  |  663. 

Vacation,  motion  fOr,  notice  of,  |  663^. 

Vacation,  motion  fOr,  when  to  be  made,  |  663^ 

Vacation,  relief  from,  time  of  motion  for,  S  473. 

Vacation,  notice  of  intention,  what  to  state,  §  6639{. 

Vacation  of,  notice  of  motion  for,  time  to  file,  S  66S^ 

Verdict,  judgment  on,  when  to  be  entered,  I  664. 

When  defendant  entitled  to  affirmative  relief,  i  666. 

JUDGMENT  BY  CONFESSION:    See  Judgment 

JUDGMENT  BY  DEFAULT:    See  Default. 

JUDGMENT-BOOK  to  be  kept  by  clerk,  §  668. 

JUDGMENT-ROLL  a  part  of  record  on  appeal,  S  661. 
Appellant  must  furnish,  (  960. 
In  cause  submitted  without  action,  |  1139. 
Jud^^ent  on  appeal  to  be  attached  to,  f  968. 
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What  constitutes  on  certiorari,  1 1077. 

What  constitutes  on  confession  of  judgment,  §  1134. 

What  constitutes,  on  dissolution  of  corporation,  S  1233. 

What  papers  constitute,  §  €70. 
JUDICIAL  DAYS,  What  are.  and  what  are  not,  SS  183-126. 
JUDICIAL  NOTICE*  court  to  declare  to  jury,  |  2102. 

Is  taken  of  what  facts,  §  1875. 

One  of  branches  of  evidence,  S  1827. 

JUDICIAL    OFFICER,    acknowledgments    and    affidavits, 
may  take,  |  179. 
Contempts,  may  punish  for,  (  178. 
Depositions,  may  take,  |  2031. 
Enumeration  of  powers,  §  177. 
Bxempt  from  jury  duty,  $  200. 
Incidental  powers  and  duties  of,  |S  176-179. 
In  general,  SS  166-161. 

Jurisdiction,  means  to  carry  into  effect,  S  187. 
Partner  practicing  law,  not  to  have,  $  172. 
Powers  of  as  to  conduct  of  businessi  S  177. 
Powers  of,  out  of  court,  §  176. 
Settlement  of  bill  of  exceptions  by,  1  653. 
Vacancy,  effect  of,  S  184. 

JUDICIAL  RECORD  as  evidence,  §S  1906-1907. 

AuthenUcation  of,  §|  1905-1907. 

Copy  of,  of  foreign  country,  S  1907. 

Defined,  S  1904. 

Foreign,  what  must  contain,  §  1906. 

Foreign  country,  how  authenticated,  S  1906. 

Foreign  Judgment,  its  effect,  S  1916. 

Jurisdiction  required  to  sustain,  S  1917. 

Justices'  judgment  in  other  state,  how  proved,  ({  1921, 
1922. 

Manner  of  impeaching,  S  1916. 

Of  court  of  admiralty,  S  1914. 

Of  sister  sUte,  its  effect,  S  1913. 
JUDICIAL  REMEDY:   See  Remedy. 
JUDICIAL  6ALE:    See  Execution. 
JURISDICTION:     See  Courts;  Justice's  Court 

Acquired  at  what  stage  of  proceeding,  §  416. 

Appearance  cures  want  of  service,  §  581. 

Authority  of  court  where  no  procedure  provided,  S  187. 
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Change  of  name,  lurisdictlon  of  proceeding  for,  1 127L 
Concurrent,  of  Justices  and  superior  courts.  In  wbal 

cases,  1 113. 
Court  of  impeachment,  of,  |  87. 
Court  first  obtaining  in  guardianship  proceedings  » 

eludes  jurisdiction  of  other  courts,  |  17M. 
Demurrer  for  want  of,  |  480. 
Judgment  when  amount  in  excess  of,  remitting  ezcea^ 

§894. 
Justice  of  peace,  of:    See  Justice's  Courts  n. 
Means  to  carry  into  effect,  1 187. 
Orders  and  decrees  of  probate  court  need  not  redto 

Jurisdictional  facts,  1 1704. 
Pleading  Judgment,  Jurisdictional  facts,  |  458. 
Presumption  in  favor  of,  |  1968. 
Presumption  that  court  or  Judge  acts  within,  §  1911. 
Sufficiency  of,  to  sustain  Judgment,  |  1917. 
Superior  court:    See  Superior  Court 
Supreme  court:   See  Supreme  Court 
Transferred  cause,  |  899. 
Want  of,  impeachment  of  Judgment  for,  1 1918. 
Waived,  not  by  failure  to  object,  |  484. 
What  constitutes,  ft  1917. 

JUROR:    See  Jury. 

Admonition,  on  separation,  §  611. 
Affidavit  of,  of  misconduct  of  Jury,  |  657. 
Attendance  of,  compelling  by  attachment,  |  288. 
Attendance  of,  how  enforced,  |  288. 
Ballot  box,  §§  215,  219. 
Challenge,  either  party  may,  |  601. 
Challenge,  how  tried,  S  608. . 
Challenge,  peremptory,  how  taken,  |  601. 
Challenge,  peremptory,  number  of,  }  601. 
Challenge  is  peremptory  or  for  cause,  {  601. 
Challenge  for  cause,  grounds  for,  {  602. 
Challenge,  parties  to  Join  in,  when,  |  601. 
Challenge,  who  may  be  examined  as  witness  on,  I  lit 
Challenge  in  Justices'  courts,  |  885. 
Clerk,  when  shall  draw,  |  215. 
Clerk's  certificate  and  list  of,  to  be  delivered  to  sbiril^ 
I  219. 
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Clerk's  certificate  of  drawing,  |  219. 

Contempt  by,  {  1209. 

Contempt,  conversing  about  case,  |  1209. 

Contempt,  receiving  communication  and  not  dlvuUlng 

It,  «  1209. 
Deliberation  of,  how  conducted,  §  618. 
Deliberation  of,  what  papers,  etc.,  may  and  may  not 

Uke  with,  |  612. 
Deliberation,  three  fourths  can  find  verdict,  §  618. 
Deposit  of  names  In  grand  and  trial  Jury*box,  |  209. 
Drawing,  superior  Judge  may  direct  jury  to  be  drawn» 

I  241. 
Drawing,  clerk,  when  to  draw,  |  215. 
Drawing,  by  clerk,  how  conducted,  ||  219,  600. 
Drawing,  from  box,  |  600*. 

Drawing,  names  to  be  drawn  from  Jury  box,  I  211. 
Drawing,  by  clerk,  preservation  of  baUots  drawn,  |  219. 
Drawing,  by  clerk,  rejection  of  names,  |  219. 
Drawing,  clerk's  certificate  of,  |  219. 
Drawing,  for  courts  of  record,  §8  214-220. 
Drawing,  and  summoning  forthwith,  how  and  when 

done,  I  226. 
Drawing,  names  of  jurors  not  drawn  to  be  replaced  in 

box,  I  220. 
Elisor,  summoning  of  jurors  by,  8§  226,  227. 
BSlsor,  compensation  for  summoning  jurors,  |  228. 
BSxcuse  from  service,  grounds  for,  §  201. 
BSxempt  from  Jury  duty,  who  are,  8  200. 
Exemption  to  serve  as,  affidavit  of,  |  202. 
Ejxemptlon  to  serve  as,  how  claimed,  |  202. 
Fine  for  nonattendance,  §  238. 
Inquest,  how  summoned,  8  236. 
Justices'  or  iK>llce  courts,  for,  how  summoned,  H  280, 

281. 
Justice's  or  police  court,  summoning,  return  of  ofli- 

cer,  I  282. 
List  of,  by  whom  and  when  made,  f  204. 
List  of,  clerk  to  dispose  of  how,  8  209. 
List  of,  clerk's  duty  as  to,  8  209. 
List  of,  how  made  and  kept,  88  206,  206. 
List  of,  number  of  names,  8  206. 
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XJst  of,  to  be  placed  with  county  derk,  §  208. 
Names  of  Jurors  not  drawn  to  be  placed  on  liat  fa 

succeeding  year,  §  211. 
Oath  ot  I  604. 

Order  of  Judge  for  drawing  Jury,  §  214 
Order  for,  clerk  when  to  draw,  |  215. 
Polling,  §  618. 

Polling,  disagreement  on,  proceedings,  §  618. 
Presumption  that  all  matters  witbin  issues  psMed 

upon,  I  1968. 
Qualifications  and  exemptions  of,  H  198-202* 
Question  of  fact  to  be  tried  by,  |  2101. 
Referee,  disqualified  as,  |  641. 
Regular  Jurors  to  serve  one  year,  §  210. 
Selecting  and  returning  f6r  courts  of  record,  %%  204-211. 
Selection'of,  §  204. 
Selection  of,  who  to  make,  §  204. 
Selection  of,  bow  made,  |  205. 
Selection  of,  in  proiK>rtion  to  population,  |  206. 
Selection  of,  lists  to  contain  how  many  names*  I  206. 
Selection  of,  wl^o  may  be  selected,  I  205. 
Separation,  ||  611,  618. 
Sheriff  to  summon,  how,  §  226. 
Sheriff  to  summon,  return  of  list,  |  225. 
Sick,  proceedings  in  case  o(  I  615. 
Summoning,  for  courts  not  of  record.  If  230-282. 
Summoning,  for  courts  not  of  record,  officer's  reton, 

I  282. 
Summoning,  for  courts  of  record,  %%  22&-228. 
Summoning,  for  Justices'  or  police  courts,  |  280. 
Summoning,  to  complete  panel,  §  227. 
Summoning  Juries  of  inquest,  |  285. 
Superior  Judge  may  direct  Jury  to  be  drawn,  |  24L 
To  serve  one  year,  |  210. 
Verdict  of:    See  Verdict 

When  may  be  drawn  and  summoned  forthwith*  i  211 
Witness,  as,  |  1888. 
Who  competent  to  act  as,  1 198. 
Who  exempt  from  Jury  duty,  |  200. 
Who  may  be  excused  from  Jury  duty,  |  20L 
Who  not  competent  to  act  as,  (  199. 
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JURY:   See  Jurors. 

Adjournment  of  court  while  Jury  out,  |  617. 

Admonition,  on  separation,  i  611. 

Changing  place  of  trial,  for  impartial,  |  897* 

Ck>urts  open  any  day  to  discharge,  1 134. 

Defined,  1 190. 

I>eliberation  of,  how  conducted,  |  618. 

Deliberation  of,  what  papers,  etc.,  may  and  may  not 

take  with  them,  |  612. 
Deliberation,  three  fourths  can  find  a  verdict,  |  618. 
Discharge  before  verdict,  retrial  of  cause,  |  616. 
Docket  of  Justice  of  peace  must  contain  demand  for, 

I  911. 
Drawing:   See  Jurors. 
Exempt  from  Jury  duty,  who  are,  i  200. 
Forcible  entry  and  detainer,  in,  |  1171. 
Formation  of,  |  600. 
Grand  Jury  defined,  §  192. 
Grand  Jury,  %%  241-248.    See  Grand  Jury. 
Impaneling,  in  courts  not  of  record,  If  250,  251. 
Impaneling,  in  criminal  case  must  he  as  prescribed  by 

Penal  Oode,  ||  247,  251. 
Impaneling,  in  Justices'  and  police  courts,  manner  of. 

If  260,  261. 
Impaneling  in  will  contest,  |  1313. 
Impaneling  grand  Juries,  81  241,  242. 
Impaneling  Jury  of  inquest,  f  254. 
Impaneling  trial  Jurors  In  courts  of  record.  If  246,  247. 
Impaneling  trial  Jury,  manner  of,  ||  246,  247. 
Inquest,. how  summoned,  f  235. 
Inquest,  Jury  of,  defined,  §  195. 
Instructing,  f  2061.    See  Instruction. 
Issues  to  be  tried  by,  8  592. 
Judges  of  effect  of  evidence,  in  general,  8  2061. 
Justice's  court,  in:    See  Justice's  Court,  XYI. 
Kinds  of,  8  191. 
Mandamus,  in,  8  1090. 
Misconduct  of,  affidavit  of  Jury,  8  657. 
Misconduct  of,  new  trial,  8  657. 
Must  find  amount  of  recovery,  when,  81  626,  627. 
Number  of  grand  Jury,  8  192* 
Number  of  trial  Jury,  8  194. 

Code  ClT.  Proc—SO. 
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Ordinance,  action  for  violation  of,  jory  trial,  1 1741 

Panel,  summoning  Jurors  to  complete,  |  227. 

Police  court,  when  defendant  entitled  to,  |  9S2. 

PolUng,  I  618. 

Postponement  of  trial  In  Justice's  court  when  Jury  de- 
manded, I  874. 

Presumption  that  all  matters  within  Issues  were  passed 
upon  by,  I  1963. 

Questions  of  fact,  when  to  be  decided  by,  |  210L 

Quieting  title.  Jury  trial  In  action  for,  |  738. 

Recovery,  must  find  amount  of,  when,  ||  626,  627. 

Separation,  8§  611,  613. 

Sick  Juror,  proceedings  In  case  of,  |  615. 

Trial  by,  of  Issues  In  probate  court,  |  1717. 

Trial  by,  of  special  Issue  not  made  by  pleadings,  I  SOi 

Trial  by,  on  petition  for  revocation  of  probate,  {  lUd 

Trial  by,  when  and  how  waived,  |  631. 

Trial  Jury  defined,  {  193. 

Trial:     See  Trial. 

Verdict  of,  |§  624-682.    See  Verdict 

Verdict,  how  declared,  |  618. 

Verdict,  Informal,  proceedings  on,  |  619. 

Verdict,  prevented,  retrial  of  cause,  |  616. 

Verdict,  sealed,  |  617. 

Verdict,  sealed,  rendered  during  adjournment,  t  617. 

Verdict,  three  fourths  can  find,  H  613,  618. 

View  by,  of  premises,  |  610. 

Waiver  of,  §  692. 

Waived,  how,  |  631. 

Will  contest,  Jtiry  trial  in,  |  1312. 

See  Jurors. 

JUSTICE  OF  PEACE:   See  Justice's  Court 

Acknowledgment,  aflEldavit,  deposition,  may  take,  i  179. 
Alfidavit,  may  take,  §  2012. 

Attachment,  issuance  of:     See  Justice's  Court  VIIL 
Blanks  must  be  filled  in  all  papers  issued  by,  except 

subpcBnas,  |  920. 
Change  of,  for  bias,  etc.,  procedure,  §  170. 
Citizen,  Justice  must  be,  |  159. 
Clerk,  fiS  86  et  seq.    See  Justice's  Clerk. 
Constable  may  not  act  as  attorney,  I  842. 
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BepoBiUonB  issuing  from  justice's  court,  how  taken, 

I  2024. 
Deposition,  may  take,  |  179. 

Disability  of,  attendance  of  another  Justice,  adjourn- 
ment, resuming  jurisdiction,  {  922. 
Disability  of,  attendance  of  another  justice,  entry  ot 

proceedings,  |  922. 
Disability  of,  attendance  of  another  justice  on  his  be 

.     half,  I  922. 
Disability  of,  attendance  of  another  justice,  powers  of^ 

I  922. 
Disqualification  o(  what  matters  amount  to,  1 170. 
DisqualiflcaUon  to  practice  law,  ||  96,  103,  171. 
Disqualified,  transfer  of  cause  to  another,  |  898. 
Bzpiration  of  ofBlce,  must  deliver  papers  and  dockets  to 

successor,  |  914. 
Holding  court  for  another,  |  105. 
Mayor  not  to  act  as  in  cities  over  10,000,  p.  763,  Stats. 
Moneys   collected,   must   receive   and   pay   same   to 

parties,  I  921. 
Not  to  have  law  partner,  1 172. 
Not  to  practice  before  justices'  court,  |  171. 
Number  o(  H  35, 103. 
Qualifications  of,  |  159. 
Residence  of,  I  159. 

Succession  of  justices,  on  change  of  boundaries,  |  107. 
Succession  of  justices,  transfer  of  records,  etc.,  |  98. 
Successor,  when  superior  court  shall  designate,  |  918. 
Successors  of  others,  what  justices  are,  |§  98,  107,  917. 
Successor  has  authority  of  predecessor,  |  916. 
Term  of  office,  1 110. 
Transfer  of  action  to  another  court,  manner  of,  §|  398, 

399. 
Transfer  of  books,  papers,  etc,  to,  |  763,  Stats. 
Vacancies,  how  filled,  |  111. 
Vacancy,  papers  and  dockets  to  be  deposited  where, 

I  915. 
Vacancy,  proceedings  before  successor  appointed,  |  915. 
In  cities  and  counties. 
Absence  or  disability,  reassignment  and  transfer  of 

action,  I  90. 
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Clerk  of  not  to  act  as  attornfly,  §  96. 

Disqoallflcation  to  act  as  attorney,  §  96. 

Election  of,  §  85. 

Fees,  payment  into  treasury,  |  91. 

Minutes  of  proceedings,  to  keep,  i  98. 

Minutes,  to  be  certified,  returned  and  filed,  |  98. 

Number  of,  |  86. 

Number  of  sessions,  |  85. 

Offices  and  office  hours,  I  88. 

Office  rooms,  how  provided,  i  88. 

Offices,  expense  of,  how  met,  S  88. 

Pleadings  and  papers  to  be  certified,  returned  and  flled, 

ft  93. 
Presiding,  appointment  and  removal,  |  85. 
Presiding,  assignment  of  causes  by,  8|  89,  90. 
Presiding,  disability  or  absence  of,  substitute,  |  8S. 
Presiding  Justice,  salary  of,  |  97. 
Rooms,  attendants  and  supplies  to  be  furnished,  1 88. 
Salary  of,  |  97. 

Sheriff  and  deputies,  ex  officio  officers,  {  87. 
Sheriff  may  be  directed  to  furnish  rooms,  etc,  |  88. 
Successors  of  others,  what  justices  are,  §  98. 
Successors,  powers  and  Jurisdiction  of,  §  98. 
Supervisors  to  furnish  suitable  rooms,  |  88. 

In  townships. 
At  least  one  in  each  township,  {  108. 
Change  in  boundaries  of  township  or  county,  soocet' 

sion  of  Justices,  fi  107. 
Disqualification  to  practice  law,  1 108. 
Election  of,  f  103. 
Eligibility.  I  108. 
Fees,  collection,  report  and  payment  into  treasurr. 

§  103. 
Holding  court  for  another  Justice,  effect  of  procecdr 

ings,  §  106. 
Holding  court  for  another,  power  of,  {  105. 
Holding  court  for  another,  entries  in  docket,  1 105. 
Salary  of,  I  103. 
Salary,  how  paid,  f  103. 
Salary  to  be  sole  compensation,  f  108. 
Successors  of  others,  what  Justices  are,  1 107. 
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Succeaior,  on  change  of  boundaries,  |  lo7. 
What  justice  may  hold  court  for  another,  |  105. 
"Where  held,  |  104. 

JUSTICES'  CLERK,  appointment,  S  S6. 

Attorney,  disqualification  to  act  as,  S  1^ 

Bond  and  oath,  §  86. 

Bond,  additional,  |  86. 

Cities  and  counties  of  over  200,000,  clerk  and  assistants 

in,  pp.  776,  777,  Stats. 
Beputies,  appointment  of,  |  86. 

Deputies,  authority  of,  to  take  affidavits  and  oaths,  |  86. 
Deputies,  liability  for,  §  86. 
Disqualification  to  act  as  attorney,  |  96. 
Docket,  duty  to  keep,  |  98. 
Fees  paid  in  actions,  duty  as  to,  |  91. 
Minutes  of  proceedings,  filing,  |  98. 
Oath  and  bond,  |  86. 
Office  hours,  |  88. 

Record  of  proceedings  of  court,  shall  keep,  |  89. 
Salary,  |  97. 

Salary  of  deputy  clerk,  |  97. 
Bubposnas,  issue  by  clerk,  |  87. 
Term  of  office,  |  86. 

JUSTICES'  COURTS. 

I.    Nature  of;   holding  of  and  sessions;  code  pro- 
visions applicable. 
II.    Jurisdiction. 

III.  Attorneys  in,  who  may  act  as.' 

IV.  Actions,  how  commenced;  assignment  of  causes 

in. 

V.  Pleadings. 

VI.  Counterclaim. 

VII.  Summons. 

VIII.  Attachments;  arrest. 

IX.  Process;  subposnae. 

X.  Dockets;  records;  minutes* 

XI.  Compromise;  dismissal. 

XII.  Place  of  trial. 

XIII.  Continuance. 

XIV.  Trial;  practice;  rules;  Issues. 
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XV.    Appearance;  appearance  by  guardian. 
XVi.    Jury. 
XVII.    Contempt. 
XVI  1 1.    Particular  actions  in. 
XIX.    Verdict. 
XX.    Judgmenta. 
XXI.    Executions. 
XXII.    Cotts;  fees;  undertaking. 
XXIII.    Appeals. 

See  Justices'  Clerk;  Justice  of  Peace. 
Berkeley,  act  creating  In,  p.  778,  Stats. 

I.    Nature  of;  holding  of  and  sessions;  code  provlsisM 
applicable. 
Always  open,  If  89, 104. 

Are  courts  of  peculiar  and  limited  Jurlsdictloa.  t  M» 
Code  provisions  applicable  to,  |  V26. 
Place  of  holding,  |  104. 

Record,  justices'  courts  are  not  courts  of,  I  S4. 
Sessions,  number  of,  |  86. 
Sessions,  where  held,  |  104. 

It.    Jurisdiction. 
Action  for  collection  of  licenses,  |  108. 
Action  in  wrong  Jurisdiction,  objection  to,  appeal,  fi  89i 
Action  in  wrong  Jurisdiction,  objection  to,  waiver,  f  S90. 
Certifying  cases  to  superior  court.  |  92. 
Civil,  I  112.  . 

Civil,  includes  what  causes,  |  112. 
Cities  and  towns.  Jurisdiction  and  powers,  pp.  777,  TR 

et  seq. 
Concurrent  with  superior  court,  |  118. 
Concurrent  with  superior '  court  in  cases  of  fordbie 

entry,  |  1168. 
Does  not  extend  to  ships,  seamen's  wages,  etc,  1 114 
Evidence  not  admissible  upon  what  questions,  I  8Si 
Forcible  entry  and  detainer,  juilsdlctioii  In,  |  888. 
Has  over  what  offenses,  |  115. 
In  cities,  I  103. 
In  general,  Sfi  89,  108. 
Mandamus,  cannot  issue,  |  1085. 
Misdemeanors,  1 115. 
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Kot  to  trench  upon  Jurisdiction  of  courts  of  record,  1 114. 

Restricted,  |  114. 

Territorial  extent,  il  94,  lOS. 

Transfer  to  superior  court,  jurisdiction  of  superior 

court,  fi  838. 
Tiolation  of  ordinance,  1 108. 

"When  amount  found  due  exceeds,  excess  remitted,  1 894. 
Wrong,  objection  to  action  in,  i  890. 

III.  Attorneys  In,  who  may  act  as. 

Letter  of  attorney  to  act  as  counsel  in  Justice's  court, 

I  96. 
License  not  necessuy  to  practice,  §  281. 
"Who  may  act  as,  |  842. 
"Who  may  not  act  as,  |  96. 

IV.  Actions,  how  commenced;  assignment  of  causes  in. 
Action  commenced  by  filing  complaint,  §  839. 
Assignment  of  causes  by  presiding  Justice,  $|  89,  90. 
Reassignment  and  transfer  of  actions,  |  90. 

* 

V.  Pleadings. 
Actions  in,  form,  |  89. 
Actions,  how  entitled,  8  89. 
Amendment  of  pleadings,  adjournment,  §  859. 
Amendment  of  pleadings,  costs,  5  859. 
Amendment  of  pleadings,  in  general,  §  859. 
Amendment  of  pleadings,  on  demurrer,  8  858. 
Amended  pleading,  adverse  party  may  answer  or  de- 
mur, §  860. 

Amended  pleading,  answer  or  demurrer  to,  time  to 

file,  8  860. 
Answer  in,  f  852. 

Answer  in,  plaintiff  may  demur  to,  when,  8  857. 
Answer,  when  demurrer  overruled,  8  858. 
Answer  may  contain  what,  8  855. 
Answer,  in  general:   See  Answer. 
Complaint  in,  8  852. 

Ck>mplaint,  action  commenced  by  filing,  8  839. 
Complaint,  date  of  filing,  indorsement  of,  8  840. 
Complaint  defined,  8  858. 
Complaint,  filing,  commences  action,  8  839. 
Complaint  may  be  copy  of  instrument,  8  853. 
Compromise,  costs,  8  895. 
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Complaint,  in  general:  See  Oomplaint. 

Demurrer,  |  852. 

Demurrer,  amending  pleadings,  |  868. 

Demurrer,  Judgment  hy  default  after,  |  872. 

Demurrer  to  the  answer,  §  852. 

Demurrer  to  answer,  groonda  for,  |  867. 

Demurrer  to  answer,  proceedlnga  on,  I  868. 

Demurrer  to  answer,  time  for,  §  867. 

Demurrer  to  complaint,  proceedings  on,  t  868. 

Demurrer  to  complaint,  time  for,  |  864. 

Demurrer,  in  general:   See  Demurrer. 

Pleading  account,  manner  of,  §  888. 

Pleadings,  amendment  in  general,  |  869. 

Pleadings,  amendment  on  demurrer,  |  868. 

Pleadings,  entry  of  oral,  {  851. 

Pleadings,  filing  of,  S§  89,  861. 

Pleadings,  form  of,  §  851.  ' 

Pleadings,  oral.  |  851. 

Pleadings,  verification,  I  861. 

Pleadings  in,  are  what;  |  862. 

Pleading  written  instrument,  genuineness  admltt84» 

when,  I  887. 
Pleading  written  instrument,  manner  of^  I  888. 
Pleadings,  in  general:    See  Pleadings. 

VI.  Counterclaim. 
Answer  may  contain,  |  866. 
Omission  to  set  up,  fatal,  fi  866. 
Pleading  written  instrument,  |  886. 

VII.  Summons. 

Alias  summons,  %i  846,  847. 

Alias,  number  of,  §  847. 

Alias,  when  may  issue,  i  846. 

Blanks  must  be  filled,  I  920. 

By  whom  may  be  aenred,  i  849. 

Cannot  be  served  out  of  county,  exc^t  in  what 

I  848. 
Directed  to  defendant,  |  844. 
How  issued,  |  844. 
How  served,  §  849. 
How  served  outside  of  county,  |  849. 
Indorsement  of  attorney's  name,  (  844. 
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In  general:   See  Summons. 

May  be  served  out  of  county.  In  what  cases,  |  848. 

May  be  waived,  how,  |  841. 

Hust  contain,  whut,  |  844. 

Must  issue  within  year,  S  840. 

Parties,  summons  must  name,  |  844. 

Process:    See  also  post,  IX. 

Return  of,  |§  87,  849. 

Service  by  publication,  |  849. 

Territorial  limitation  on  service  of,  I  848. 

Time  for  appearance,  specification  of,  I  845. 

To  be  issued  without  blanks,  I  920. 

To  be  served  out  of  county,  certificate  to,  |  849. 
Vlli.    Attachments;  arrest. 

Arrest,  entry  of  Judgment  when  defendant  subject  to, 
I  893. 

Arrest  of  defendant,  affidavit  for,  |  862. 

Arrest  of  defendant,  certificate  of,  §  864. 

Arrest  of  defendant  for  embezzlement,  |  861. 

Arrest  of  defendant  for  fraud,  |  861. 

Arrest  of  defendant,  grounds  for,  |  861. 

Arrest  of  defendant  in  action  for  fine  or  penalty,  I  861. 

Arrest  of  defendant,  officer  must  notify  plaintiff,  |  864. 

Arrest  of  defendant,  undertaking  for,  |  862. 

Arrest  of  defendant,  when  may  be  ordered,  |  861. 

Arrest  where  defendant  about  to  depart  state,  |  861. 

Arrested  defendant,  custody  of,  |  865. 

Arrested  defendant,  proceedings  if  Justice  absent,  dis- 
qualified, etc.,  I  863. 

Arrested  defendant  must  be  taken  before  Justice  at 
once,  §  863. 

Attachment,  affidavit  for,  {  866. 

Attachment,  affidavit  what  to  state^  |  866. 

Attachment,  direction  of  writ  to  sheriff,  §  868. 

Attachment,  {general  sections  of  code  apply  to,  |  869. 

Attachment,  issuance  of,  i  866. 

Attachment,  substance  of  writ,  {  868. 

Attachment,  undertaking  on,  S  867. 

Attachment  to  be  issued  on  affidavit,  |  866. 
IX.    Process;  subposnas. 

All   papers   except  subpcenas   to  be  issued  without 
blanks,  |  920. 
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Process,  by  whom  issued,  i  91. 

Process,  on  whose  order  to  issue,  fi  91. 

Process,  over  what  territory  reaches,  H  93, 10€. 

Process,  returnable  to  whom,  |  89. 

Process,  service  of,  by  sheriff  and  deputy,  i  87. 

Process  may  issue  to  any  part  of  county,  i  919. 

Process  upon  docket  of  predecessor,  (  916. 

Subpoena,  clerk  may  issue,  8  87. 

Subpoena  may  issue  to  any  part  of  county,  i  919. 

Subpoenas,  issuance  and  service  of,  i  87. 

Summons:     See  ante,  VIL 

X.    Dockets;  records;  minutes. 
Docket,  a  public  record,  fiS  98,  914. 
Docket,  clerk  to  keep  and  what  to  contain,  §  9S. 
Docket,  deposited  where  on  vacancy  and  before  si^ 

cesser  appointed,  f  915. 
Docket,  entries  in  time  of  making,  I  912. 
Docket,  entries  in,  force  and  effect  of,  §  93. 
Docket,  entries  prima  facie  evidence,  S  912. 
Docket,  how  kept,  §  93. 
Docket,  index  to  docket  must  be  kept,  |  918. 
Docket,  index  to,  how  kept,  §  913. 
Docket,  to  contain  what,  §§  911,  913. 
Docket  must  be  delivered  to  successor  or  county  dett, 

I  914. 
Docket  of  predecessor,  process  or  execution  on,  |  91i 
Filing  papers  and  pleadings,  S  89. 
Hinutes  of  proceedings,  Justice  shall  take  and  certify 

to  clerk,  S  93. 
Papers  to  be  kept  as  public  records,  f  914. 
Record  of  proceedings  kept  in  clerk's  office,  |  89. 
Transcript  of  entries  in  docket  prima  facie  evidence, 

§  912. 

XI*    Compromise;  dismissal. 
Compromise,  effect  of  accepting  offer  to,  §  895. 
Compromise,  effect  of  refusing  offer  to,  S  895. 
Dismissal  of  action  without  prejudice*  ft  890. 

XII.    Place  of  trial. 
Changing,  affidavits,  fi  833. 
Changing,  because  of  interest,  |  90. 
Changing,  can  be  changed  but  onee»  f  834 
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Clianging,  for  disquaUflcation,  |  883. 

Changing,  grounds  for,  S  833. 

Cbanging.  notice  of  trial,  §  886. 

Changing,  proceedings  after,  |  836. 

Changing,  to  what  coiurt  cause  may  be  transferred, 

§  836. 
Changing,  transmitting  papers,  |  836. 
Claim  and  delivery,  where  to  be  brought,  §  882. 
Generally,  |  832. 
In  what  township  or  city,  §  832. 
Nonresident,  action  against,  to  be  commenced  where, 

I  832. 
Replevin,  action  in,  to  be  commenced  where,  §  832. 
Township  or  city,  action  may  be  commenced  in  what, 

fi  882. 
Transfer  of  proceedings,  §  90. 
Transfer  to  superior  court,  in  what  cases  required, 

I  838. 
Transfer  to  superior  court,  proceedings  on,  |  838. 

XI 1 1.    Continuance. 

Continuance,  admission  of  evidence,  effect  of,  |  876. 

Continuance,  affidavit  and  showing  necessary,  |  876. 

Continuance,  depositions  of  witnesses  present,  |  876. 

Continuance,  grounds  of,  §  876. 

Continuance,  length  of,  f  876. 

Continuance,  length  of  where  granted  on  court's  own 
motion,  §  874. 

Continuance  for  more  than  ten  days  unless  upon  un- 
dertaking not  granted,  f  877. 

Continuance,  where  defendant  under  arrest,  §  876. 

Deposition  of  witness,  on  postponement  of  trial,  |  876. 

Trial,  adjournment,  fi  873. 

Trial,  court  may  postpone  of  own  motion,  when,  S  874. 

Trial,  postponement  by  consent  of  parties,  |  876. 

Trial,  postponement  by  court  of  own  motion,  grounds 
"     for,  I  874. 

Trial,  postponement,  deposition  of  witness,  S  876. 

Trial,  pos^onement  for  amendment  of  pleadings,  |  874. 

Trial,  postponement  for  want  of  testimony,  |  876. 

Trial,  postponement  for  want  of  testimony,  affidavit  as 
to  evidence,  |  876. 
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Trial,  postponement  for  want  of  testlmoiiy,  when  de- 
nied, §  876. 

Trial,  postponement  upon  application  of  arrested  ptrty, 
undertaking,  §  876. 

Trial,  poBt];>onement  upon  application  of  party,  grooiids 
for.  I  876. 

Trial,  postponement  upon  application  of  party,  how 
obtained,  |  876. 

Trial,  postponement  upon  application  of  party  under 
arrest,  {  876. 

Trial,  postponement  when  jury  demaad«d,  |  874. 

XiV.    Trial;  practice;  rules;  Issues. 
Evidence  not  admissible,  upon  what  auestions,  S  618. 
Issues  classified,  §  878. 
Issues  defined,  |  878. 
Issues,  how  arise,  S  878. 
Issue  of  fact,  how  raised,  S  880. 
Issue  of  law,  how  raised,  |  879. 
Issue  of  fact  triable  by  Jury,  unless  waived,  |  882. 
Issue  of  law  triable  by  court,  S  8S0. 
Notice  of  trial,  form  and  service,  |  850. 
Notice  of  trial,  return  and  entry  of,  §  850. 
Practice  and  rules,  §§  98,  95. 
Practice  and  rules,  limitation  on,  |  95. 
Rules,  when  to  go  into  effect,  §  95. 
Trial  may  proceed  when  party  fails  to  appear,  |  884 
Trial  must  commence  within  hour,  |  873. 
Trial,  notice  of,  form  and  service  thereof,  |  o60. 
Trial,  notice  of,  when  change  of  venue,  {  886. 
Trial,,  time  when  must  be  commenced,  |  873. 

XV.    Appearance;  appearance  by  guardian. 
Appearance,  failure  of,  trial  may  proceed  on,  i  884. 
Appearance,  hour  for,  {  850. 
Appearance,  fixing  time  for  trial,  {  850. 
Appearance,  parties  entitled  to  one  hour  for,  |  850. 
Appearance  of  defendant,  time  for,  §  845. 
Appearance,  voluntary,  place  of  trial,  {  832. 
Guardian  ad  litem,  how  appointed  for  defendant,  {  841 
Guardian  ad  litem,  how  appointed  for  plaintiir,  |  841 
Guardian  may  appear  for  infant  or  lunatic,  {  848. 
Infant  may  appear  by  guardian,  |  848. 
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Insaiie  person  may  appear  by  guardian,  §  843. 
Parties  may  appear  in  person  or  by  attorney,  {  842. 

XVI.  Jury. 

Docket  must  contain  names  of  jury,  and  demand  tor, 

fi  911. 
Impaneling,  manner  of,  IS  250,  251. 
Jurors,  challenges,  peremptory  or  for  cause,  f  885. 
Jurors,  challenges,  three  peremptory  allowed,  S  885. 
Jurors,  challenges  for  cause  to  be  tried  by  justice, 

fi  885. 
Jurors,  challenge  for  cause,  grounds  for,  {  885. 
Jurors,  how  summoned,  .§{  230»  231. 
List  of  jurors  summoned  to  be  called,  S  260. 
Manner  of  impaneling,  f  251. 
Names  to  be  drawn  from  box,  S  250. 
Names  to  be  written  on  slips,  and  folded  and  placed 

in  box,  §  250. 
Proceedings  in  forming,  f  250. 
Summoning  of,  officer's  return,  §  232. 
Waived  by  consent,  S  883. 
Waived  by  failure  to  appear,  $  883. 
Waived  by  failure  to  demand,  §  883. 
Waived,  how,  ft  883. 

XVII.  Contempt. 

Conyiction  must  be  entered  in  docket,  S  9lu. 

Disobedience  to  order  or  process,  |  9u6. 

Disorderly  conduct,  S  906. 

Fine  or  imprisonment  for,  §  909. 

In  presence  of  justice,  proceedings  for,  S  907. 

In  presence  of  justice,  punished  summarily,  $  907. 

In  what  cases  justice  may  punish  for,  S  906. 

Not  in  presence  of  justice,  proceedings  for,  |  908, 

Punishment  for,  §  909. 

Rescuing  person  or  property,  S  906. 

What  acts  are,  f  906. 

Witnesses,  disobedience  by,  S  906. 

XVIII.  Particular  actions  In. 

Account,  action  on,  exhibition  and  inspection  of,  f  886. 

Account,  action  on,  furnishing  copy,  §  886. 

Bill  of  particulars,  fi  454. 

Claim  and  delivery  in,  code  sections  applicable,  f  870. 

Codtt  Civ.  Proc— 81. 
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'  Security  for  costs,  Justice  may  require,  §  923. 
Undertaking,  deposit  in  ileu  of,  §  926. 

XXIII.    Appeals, 
Certificates,  transcripts  and  other  papers,  {  92. 
Docket  to  contL^n  what,  S  911. 
How  taken,  S  92. 
Notice,  filing  of,  fi  92. 
Papers  to  be  filed,  §  92. 
Statements,  who  to  settle,  S  92. 
*  Superior  court,  from  matter  taken  to,  time  for,  |  9S9. 
Superior  court,  proceedings  brought  into,  appealability, 

§  963. 
Sureties,  Justification  of,  8  92. 
To  superior  court,  §8  974-980. 
To  supreme  court,  §  964. 
Transcripts  in  cases  certified  to  superior  court,  fif  S2, 

838. 
JUSTICES  OF  SUPREME  COURT:    See  Supreme  Coait 

Justices. 

JUSTIFICATION  OF  SURETY:    See  Surety. 

JUVENILE  OFFENDERS,  probaUonary  treatment  of  jutsd- 
ile  oftenders,  8  131. 
Probation  officer,  appointment  of,  8  131. 
Probation  officer,  powers  ard  duties  of.  8  131. 
Probation  officer,  receives  no  compensation,  8  13L 

KNOWLEDGE  OF  THE  COURT:    See  Judicial  Notice. 

LABORERS,  liens  of,  8  1183. 
See  Liens. 

LAKE,  boundary,  8  2077. 

Venue  of  action  for  offense  on  lake  situated  tn  sereni 
counties,  8  393. 

LANDLORD  AND  TENANT,  adverse  possession  between. 
8  326. 

Breach  of  covenants  by  tenant,  other  interested  pardei 
may  perform,  8  1161. 

Forcible  entry,  8  1159.  See  Forcible  Ehitry  and  De- 
tainer. 

Forfeiture  of  lease,  8  1161. 

Forfeiture  of  lease,  proceedings  for  relief  axalmt* 
8  1179. 
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Forfeiture  of  lease,  who  may  apply  for  relief  against, 
fi  1179. 

Holding  over,  {  1161. 

Holding  over  of  agricultural  lands,  effect  of,  t  1161. 

Joinder  of  landlord  as  party  defendant,  §  379. 

Lease  of  estate  of  decedent,  IS  1577,  1579. 

Lease  not  exceeding  a  year,  writing  not  necessary, 
fi  1971. 

Leasing,  agreement  for  longer  than  a  year,  $  1973. 

Notice  to  tenant  of  breach  of  covenants,  and  service 
thereof,  IS  1161,  1162. 

Notice  to  tenant  that  rent  is  due,  and  service  thereof, 
I  1161,  1162. 

Presumption  as  to  tenant's  possession,  S  32& 

Receipt  for  payment  of  rent  as  evidence,  §  1963. 

Rents:    See  Rents. 

Subletting  terminates  tenancy,  S  1161. 

Tenant  cannot  deny  title  of  landlord,  S  1962.  • 

Unlawful  detainer,,  who  guilty  of ,  §  1161. 

Unlawful  detainer,  who  not  guilty  of,  §  1161. 

Unlawful  detainer  by  subtenant,  $  1161. 

Unlawful  detainer,  $  1160.  See  Forcible  Entry  and  De- 
tainer. 

Waste,  committing,  terminates  lease,  S  1161. 

LnANQUAQE,  instrument  in  foreign,  expert  may  testify, 
I  1868. 

I^ARCENY,  petit,  justice  has  Jurisdiction  of,  ft  116. 

L>^W:    See  Code;  Statutes. 

Binding  on  all  tribunals,  §  2103. 

Books  containing,  admissible  in  evidence,  §  1900. 

Conclusions  of,  erroneous,  vacation  of  judgment,  S  668. 

Conclusions  of:    See  Conclusions  of  Law;  Findings. 

Constitution  and  statutes,  §  1897. 

Foreign,  how  proved,  S  1901. 

Foreign  law,  or  laws  of  sister  state,  how  proved,  S 1908. 

How  authenticated,  S  1901. 

Issues  of,  IS  588-594.     See  Issues. 

Issues  of,  by  whom  tried,  S  592. 

Issue  of,  to  be  first  disposed  of,  $  592.  ^ 

Oral  evidence  of  foreign  laws,  §  1902. 

Organic  law,  defined,  §  1897.  '     ^ 
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Public  and  private  statutes  defined^  |  USS. 

Questions  of,  for  courts  f  2102. 

Questions  of;  what  are,  §  2102. 

Recitals  in  statutes,  how  far  evidence,  f  190S. 

Sister  state,  of,  how  proved,  §|  1900-1902. 

Statutes,  what  are,  §  1897. 

Unwritten,  defined,  fi  1899. 

Unwritten,  of  another  state  or  county,  how  profo, 

I  1902. 
Written  and  unwritten,  |  1895. 
Written  law  defined,  |  1896. 
Written,  where  contained,  ft  1897. 

LAW  BOOK,  presumed  correct;  S  1900. 

LEASE:     See  Landlord  and  Tenant;  Rents. 
Agreement  for  longer  than  a  year,  S  1973. 
Decedent's  estate,  of,  §$  1577,  1579. 
Term  not  exceeding  a  year,  writing  not  necemxj, 
8  1971. 

LEASEHOLD,  when  subject  to  redemption  after  sals  oi 
execution,  §  700. 
Bxedutlon,  sale  on,  of  lease  of  less  than  two  yesA 
absolute,  S  700. 

LEGACY:    See  Wills,  IH. 

Contribution  among  legatees,  §  1564. 

Liability  for  debts,  {  1563. 

Need  not  be  paid  until  court  orders,  |  1646. 

Order  for  payment  of,  ft  1651. 

Petition  for,  in  giving  bond,  |  1658. 

Probate  of  will,  legatee  may  petition  for,  S  1299. 

Specific,  how  far  exempt  from  liability  for  debts,  1 15Ct 

LEGISLATURE.     Continuance  because  of  attendance  oC 

party,  witness  or  attorney  on  legislature,  |  Sli 

Extension  of  time  during  attendance,  f  1054. 

Impeachment,  SS  86-39.    See  Impeachment. 

Proceedings  of,  how  proved,  |  1918. 

LEGITIMACY,  presumption  of,  fi§  1962, 1963. 

LETTER  OF  ATTORNEY:    See  Power  of  Attorney. 

LETTERS.    If  letter  admitted,  answer  admiwible,  f  Iffi 
Presumption  that  letters  mailed  were  received,  {  ISA 

LETTERS  patent:    See  Patent. 
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LIBEL,  answer,  §  461. 
Complaint,  §  460. 

Jnstiflcation,  {  461.  *[ 

Limitation  of  action  for,  %  840. 
mtigating  circumstances,  eyidence  of,  |  46L 
Pleading  In  actions  for,  Sfi  460,  461. 
Undertaking  for  costs  in,  p.  778,  Stats. 

UIBRARY,  exempt  from  execution,  {  690. 

LICENSE,  attorney's,  |fi  277-281. 

Jurisdiction  of  justice's  court  of  suits  for  collection  of^ 
§  103. 

1.1  EN:    See  Mechanics'  Liens. 

Action  to  foreclose,  on  realty,  vhere  brought,  f  392. 
Appeal  lies  from  interlocutory  judgment  in  action  to 

redeem,  I  963. 
Attachment,  ceases  when  judgment  stayed  on  appeal, 

§  671. 
Costs,  when  claim  for  wages  disputed,  %  1207. 
Death,  judgment  after,  not  a  lien,  §  669. 
Defendant's,  in  partition,  pleading,  |  758. 
DefiniUon  of,  §  1180. 
Interlocutory  judgment  in  action  to  redeem,  time  for, 

f  939. 
Judgment  in  another  county,   when   transcript  filed 

there,  fi  674. 
Judgment,  when  begins  and  when  expires,  $  671. 
Judgment  after  death,  not  to  be  a,  $  669. 
Justice's  Judgment  a  lien  on  realty,  when,  §  900. 
Justice's  court,  action  to  enforce,  in,  \  113. 
Mechanic's,  §|  1183-1203.    See  Mechanics'  Liens. 
Priority  of  mechanic's,  %  1186. 
Realty,  action  to  enforce  lien  against,  to  be  brought  in 

county  where  land  is,  %  78. 
Hedemption  from,  procedure,  {  705. 
Redemption  from,  note  of  record,  to  be  produced,  |  706. 
Redemptioner  must  pay,  what,  %%  702,  708. 
Sale  of  decedent's  incumbered  land,  %%  1569,  1570. 
Vessels,  on,  S  813. 
Wages,   for,   preferred  on  assignment  for  creditors^ 

%  1204. 
Wages,  notice  of  claim  for,  on  attachment,  |  1206. 
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Wages,  for,  attachment  or  execution,  claim  disputed, 
8  1206. 
.    Wages,  for,  dispute  of  claim,  costs,  S8  1206,  1207. 
.  Wages,  for,  priority  against  estate  of  decedent,  i  1205. 
Wages,  notice  of  claim  for,  on  execution,  f  1206. 

LIFE  ESTATE,  disposition  of,  on  owner's  death,  f  1723. 
Action  to  terminate,  §  1723. 
Setting  ofr  in  partition,  §  770. 
Waste,  liability  of  tenant  for,  I  732. 

LIMITATION  OF  ACTION,  absence  from  state,  bow  aifecU 
running  of  statute,  S  351. 

Accounts,  I  344. 

Acknowledgment  must  be  in  writing,  $  360. 

Action  already  commenced   not  affected    by  statute; 
§  362.  ' 

Action  barred  before  code  takes  effect,  $  362. 

Action  barred  by  foreign  statute,  §  361. 

Action  barred,  not  affected  by  statute.  S  362. 

Action   can   only   be   commenced    within    times  pre- 
scribed in  codes,  S  312. 

Action  commenced  before  code  takes  effect.  {  361 

''Action"  includes  special  proceeding,  f  363. 

Actions  other  than  for  recovery  of  realty,  limltatiaiif 
generally,  S  335. 

Administrators  or  executors,  actions  by  and  agtlnfl. 
§  363.  • 

Administration,  time  for,  fixed  by  will,  continuation  ol, 
§  1670. 

Aliens,  concerning.  §  354. 

Appeal,  time  for  taking.  §  939. 

Assault,  for,  §  340. 

Assessment,  action  to  recover  stock  sold  for,  §  341. 

Assessment  for  local  improvement,  contest  of,  i  149. 

Bail  bond,  §  340. 

Banks  for  deposit,  against,  §  348. 

Battery,  §  340. 

Burden  of  proving  action  is  barred,  fi  468. 

•City,  action  against  for  daniages  by  mob  or  riot,  I  M 

Claim  and  delivery,  8  338. 
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Code,  actions  can  only  be  conunenced  within  times 

prescribed  in,  §  312. 
Ck>de,  ei!(ect  of,  on  existing  statute,  |  9. 
Conflict  of  laws,  f  361. 
Constable,  against,  §  389. 
Contest  of  probate,  fi  1333. 
Contest  of  wUl  after  probate,  §  1327. 
Contract  executed  out  of  state,  $  839. 
Contract  executed  within  state,  |  837. 
Contract  not  founded  upon  instrument  in  writing,  §  339. 
Coroner,  against,  |  339. 
Corporation,  action  to  recover  stock  sold  for  delinquent 

assessment,  §  341. 
County,  on  claim  against,  rejected  by  supervisors,  1 342. 
Current  account,  §  344. 
Damages  for  death,  $  339. 
Death,  for,  |  339. 
Death  of  party,  action  by  or  against  representative, 

8§  363,  365. 
Death  of  party,  effect  of,  89  353,  355. 
Decedent's  estate,  claims  against  barred,  not  to  be 

allowed,  9  1499. 
Decedent's  estate,  rejected  claim,  action  within  what 

time  to  be  brought,  $  1498. 
Decedent's  estates,  time  in  which  claims  against  must 

be  presented,  $§  1493, 1496. 
Decedent's  estate,  vacancy  In  administration  not  in- 
cluded in  limitations,  §  1501. 
Decedent's  estate,  vacating  sale  of,  §§  1573,  1574. 
Deposits  in  bank,  {  848. 
Detinue,  of,  S  838. 

Directors,  for  penalty  or  forfeiture,  against,  9  359. 
Disabilities,  effect  of  two  or  more,  |  358. 
Disabilities  affecting  operation  of  statute,  $9  328,  852. 

1272,  1574,  1806,  1806. 
Disabilities,  injunction  staying  action,  effect  of,  9  356. 
Disabilities,  statutory  prohibition  of  action,  effect  of, 

9  356. 
Disabilities,  vacancy  in  administration,  9  1601. 
Disability  must  exist  when  action  accrues,  9  357. 
Entry  on  land,  within  what  time  must  t>e  toade,  9  320. 
Escape,  of  action  for,  9  340. 
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Becheated  estates,  time  within  which  claim  maj  oe 

made  to,  $  1272. 
Estate  of  decedent,  statute  does  not  run  pending  lelr 

tlement  of,  {  1569. 
Bxecutlon,  time  to  Issue,  f  S  681,  6S6. 
Bxecution  from  Justice's  court,  time  to  Issuo,  {  90L 
Bxecutlon,  non-payment  of  money  collected  on,  |  St9. 
B3zecutlon  on  barred  Judgment,  §  686. 
Bzecutor,  sales  by,  limitation  of  actions  to  set  asldii^ 

H  1578,  1674. 
Extension  of  time,  in  general,  §  1064. 
False  imprisonment,  for,  §  840. 
Foreign  statute,  bar  of,  S  861. 
Forfeiture,  for  IS  888,  840,  869. 
Fraud,  how  affects,  §{  888,  1578. 
Guardian's  bond,  on,  §  1806. 
Guardian's  sale,  order  for,  S  1790. 
Guardian's  sale,  recovery  of  property  sold,  f  1806. 
Imprisonment,  effect  on,  $S  828,  852. 
In  general,  {  812. 
Injunction  staying  commencement  of  action,  effect  ot 

I  356. 
Infant,  concerning,  {{  852,  828,  1272. 
Insanity,  S§  828,  352. 
Judgments,  {  336. 

Judgment  barred  by,  execution  on,  |  685. 
Judgment  of  federal  court,  S  836. 
Landlord  and  tenant,  relation  of«  as  affecting;  §  881 
Libel,  for,  fi  340. 
Liens  on  vessels,  |  818. 
Loan  society,  against,  ft  848. 
Lunatic,  concerning,  §§  328,  852,  1272. 
Married  women,  H  352,  1272. 
Mechanic's  lien,  time  of  continuance,  |  1190. 
Mistake,  how  affects,  §  338. 
Mob  or  riot,  for,  against  municipality,  |  840. 
Mutual  account,  on,  S  344. 
Negligence,  damages  for  death  caused  by,  ft  889. 
New  promise  must  be  in  witting,  S  860. 
Officer,  against,  §  839. 
Officer,  for  escape,  against,  §|  889,  840. 
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Officer,  for  money  collected  upon  execution,  against* 

fi  339. 
Officer  for  seizing  goods  for  taxes,  against,  |  341. 
Officer  in  relation  to  property  seized*  |  341. 
Officer  de  facto,  S  341. 
Open  account,  |  344. 
Patent  to  land,  {§  316,  317. 
Patentee  of  state,  by,  §f  316,  817. 
Patentee  of  state,  by,  void  patent,  {  317. 
Penalty  for,  fifi  338,  340,  359. 
Personal  actions,  limitations  in,  generally,  §  338, 
Personal  property,  action  for  detaining  or  injuring; 

f  338. 
Pleading  the  statute,  how  done,  f  458. 
Prisoner,  concerning,  $|  328,  352. 
Probate  of  nuncupative  will,  9  1344. 
Prohibition  of  action,  effect  of,  9  366. 
Qui  tam  action,  §  340. 

Real  property,  action  by  grantee  of  state,  9  316. 
Real  property,  action  by  state,  99  315,  317. 
Real  property,   actions  other  than   for  recovery  of, 

limitations  generally,  9  335. 
Real  property,  action  to  redeem  mortgage,  99  346,  347. 
Real  property,  disabilities  excluded  from  time  to  com- 
mence actions,  9  328. 
Real  property,  entry  on,  action  must  be  brought  within 

one  year  thereafter,  9  320. 
Real  property,  entry  on,  must  be  made  within  five 

years,  9  320. 
Real  property,  mesne  profits  of,  9  336. 
Real  property,  occupation  deemed  under  legal  title 

unless  adverse,  9  321. 
Real  property,  occupation  under  written  instrument 

or  Judgment,  when  adverse,  99  322,  323. 
Real  property,  payment  of  taxes,  9  325. 
Real  property,  possession  not  under  instrument  extends 

how  far,  9  324. 
Real  proi»erty,  possession  of  part,  whether  possession 

of  whole,  99  322,  323. 
Real  property,  possession,  presumption  as  to,  9  321. 
Real  property,   right  of  possession  not  aftected   by 

descent  cast,  9  327. 
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Real  property,  seisin,  necessary  to  maintain  or  defend 

action,  §§  318,  319. 
Real  property,  seisin,  within  flye  years,  ||  31S,  319. 
Real  property^  seisin,  rents,  S  819. 
Real  property,  trespass  on,  |  338. 
Real   property,   what  constitutes  adverse  poeaesBion 

under  claim  of  title  not  written,  §  825. 
Real  property,  .whajb  constitutea  adyerse  possession 

under  written  instxiiment  or  jadgment.  |  823. 
Redemption,  for,  §  3i6. 

Redemptiox]^  when  two  or  more  mortgages,  |  847. 
Relief  not  otherwise  provided  for,  |  843. 
Rents,  what  seisin  necessary  in  action  or   defense 

arising  out  of,  §  819. 
Replevin,  in,  §  338. 
Retroactive,  sti^tute  Is  not,  f  362. 
Reversal  of  judgment,  eCEect  of,  355. 
Reversal,  on  appeal,  time  for  new  action,  |  355* 
Revival  of  debt,  ft  860. 
Riot,  for,  I  340. 
Savings  bank,  against,  S  348. 
Seduction,  for,  $  840. 
Seisin,  within  five  years,  §|  818,  819. 
Sheriff,  against,  $§  339,  840,  341. 
Sister  state,  limitation  laws  oU  S  361. 
Slander,  for,  $  340. 

Special  proceeding  included  under  "action,**  |  868. 
State,  by,  for  penalty  or  forfeiture,  fi  840. 
State,  by,  respecting  real  property,  §  816. 
State,  by,  respecting  real  property,  void  patent,  |  817. 
State,  in  name  of,  or  for  benefit  of,  §  845. 
State,  on  contract  executed  out  of,  §  889. 
State,  on  contract  executed  within,  |  887. 
Statute,  liability  created  by,  8  838. 
Statutory  penalty  or  forfeiture,  S  840. 
Stock  sold  for  delinquent  assessntent,  S  841. 
Stockholders  for  penalty  or  forfeiture,  against,  i  859. 
Summons,  for  issue  and  return  of,  S  681. 
Taxes,  for  seizing  goods  for,  f  841. 
Time  within  which  an  act  is  to  be  done  may  be  es* 

tended,  §  1064. 
Trespass  on  land,  for,  {  888. 
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Trespass  to  personalty,  for,  $  338. 
Trover,  for,  §  338. 

Trust  company  for  deposit,  against,  S  348. 
Trusts,  implied,  §  1972. 
Undertaking  in  criminal  action,  on,  ('340. 
Unwritten  obligation,  on,  S  339.  '       ' 

•    War,  effect  of,  on  running  of  statute,  S  354. 
Wliat  law  goyems,  $  862. 
Wlien  action  is  commenced,  §  350. 
«       Wliere  not  otherwise  specified,  S  343. 
Will  and  probate  contests,  §S  1327,  1333. 
Writing  executed  in  this  state,  $  337. 
Writing  executed  out  of  state;  §  889. 
Written  obligation  or  UabUity,  §  337. 

LIS  PENDENS,  filing  of,  fi  409. 

Filing  of  in  suit  to  quiet  title,  |  749. 

Partition,  in,  $  755. 

Plaintift  in  partition  to  record  notice  of,  $  755. 

LOAN  SOCIETY,  limitation  of  acUons  against,  §  348. 

LOS  ANGELES  COUNTY.     Number  of  superior  judges, 
§  66. 
Acts  increasing  number  of  superior  judges  in»  p.  765, 
StaU. 

LOST,  papers,  how  supplied,  $  1045. 
Summons,  Issuance  of  alias,  |  408. 
Vouchers,  proof  of  payment,  §  1631. 
Wills,  probate  of:   See  Wills,  XI. 
Writing,  how  proved,  §  1855. 
Writings,  evidence  as  to,  |  1937. 

LOT,  mechanic's  lien  on,  §  1191. 
LOW-WATER  MARK,  boundary,  fi  2077. 
LUNATIC:    See  Insane  Persons. 
MAIL,  notice  by,  time  for  when  served  by,  |  1005. 
MAIL  CARRIER,  exempt  from  jury  duty,  §  200. 
MAINTENANCE  of  children,  sole  trader  liable  for,  f  1820. 
Of  ward,  fi$  1767,  1770,  1779. 

MAGISTRATE,  contempt  by,  I  1209. 

Courts  open  any  day  to  exercise  power  of,  in  criminal 
action,  |  134. 
\;ode  Civ.  Proc— 82. 
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MAJORITY.    Executors,  majority,  acta  of,  vaUd,  {  U5k 
May  act,  $  15. 
Service  of  mandamua  upon  majority  of  board,  fi  1M6. 

MALICIOUS  MISCMIEFv  Justice's  court  has  Jurlsdictia 
over,  I  115. 

MALICIOUS  PROSECUTION.    Joinder  of  actions,  §  427. 

MANDAMUS,  adverse  party  may  answer  under  oath,  hov. 

S  1089. 
Alternative,  requisites  of,  and  what  to  states  ||  Itti, 

1088. 
Alternative  or  peremptory,  §  1087. 
Alternative  will  issue,  if  no  notice,  I  1088. 
Answer,  countervailing  by  proof,  |  1091. 
Answer,  proceedings  if  none  made,  |  1094. 
Answer,  proceedings  if  raises  only  immaterial  Issue, 

S  1094. 
Answer,  proceedings  if  raises  only  question  of  law, 

§  1094. 
Appeals,  code  sections  relating  to,  apply  to,  fi  1110. 
Chambers,  supreme  court  Justice  not  to  grant  at,  |  1& 
Code  sections  which  apply  to,  |  1109. 
Costs,  f  1095. 

Costs  and  damages,  execution  may  issue  for,  §  1095. 
Damages,  §§  1090,  1095. 
Default,  writ  not  granted  by,  §  1088. 
Defined,  §  1084. 
Demurrer  to  answer,  |  1091. 
Disobedience  to,  punishment  for,  |  1097. 
Hearing,  §  1093. 

Hearing  may  be  at  any  time,  |  1108. 
In  what  cases  may  issue,  §§  1086,  1086. 
Judgment  for  applicant,  proceedings  on,  §  1095. 
Jury  trial,  fi  1090. 

Jury,  directing  assessment  of  damages  by,  |  1090* 
Jury,  order  for,  what  to  state,  §  1090. 
May  issue  on  affidavit,  |  1086. 
New  trials,  code  sections  relating  to,  apply,  f  1110. 
New  trial,  motion  for,  where  made,  |  1092. 
Notice  of  application,  {  1088. 

Notice,  necessary  to  issue  of  peremptory  writ,  |  108S. 
Penalty  for  disobeying,  S  1097. 
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Peremptory,  requisltea  of  and  what  to  state,  |  1087. 
Peremptory  or  altemattve,  {§  1087,  1088. 
Peremptory,  to  be  Issued  without  delay  on  Judgment 

for  applicant,  f  1095. 
Peremptory  will  not  issue.  If  no  notice,  |*1088. 
Postponement  In,  S  1090. 
Return  and  hearing  may  be  at  any  time,  i  1108. 
Return  of,  answer  of  adyerse  party,  S  1089. 
Service  of  writ,  manner  of,  S  1096. 
Service  upon  majority  of  board,  effect  of,  |  1096. 
Superior  court  or  Judge  may  Issue,  {  76. 
Supreme  court  may  Issue,  S  51. 
Supreme  court  Justice  may  not   grant   at   Chambers, 

f  165. 
To  whom  will  Issue,  t  1086. 
Transmission  of  verdict  to  court  where  motion  pending. 

I  1093. 
Trial,  If  1090-1095. 

Verdict  to  be  transmitted  to  court,  |  1098* 
What  courts  may  Issue,  §§  51,  1086. 
When  may  Issue,  §§  1085,  1086. 

MAP,  boundaries,  fi  2077* 
Evidence,  as,  |  1986. 

MARINERS:    See  Shipping. 

MARITIME  law:    See  Shipping. 

MARK,  Included  in  signature  or  subscription,  |  17. 

Signature  by,  to  be  witnessed  by  two  persons,  |  17. 

MARRIAGE:    See  Divorce;  Husband  and  Wife;  Married 
Woman. 
Affinity,  meaning  of,  {17. 
Agreemftit  of,  statute  of  frauds,  §  1978. 
Agreement  upon  consideration  of,  §  1978* 
Breach  of  promise,  private  sittings,  §  125. 
Declarations  of  decedent  relating  to,  §  1870. 
Guardian's,  does  not  end  authority,  %  176L 
Guardianship  terminated  by  marriage  of  ward,  §  1758. 
Limitation  of  actions,  §S  828,  352. 
No  defense  in  action  of  unlawful  detainer,  |  1164. 
Presumption  of  from  cohabitation,  §  1968. 
Wards,  effect  of,  9  1802. 
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WOMAN:   See  Husband  and  Wife;  Harrlase. 
Actions  by  or  against,  husband  when  to  be  joined, 

§  370. 
Adniinlstratriz,  §  1370. 

Escheated  estate,  limitation  of  action  to  reooTer,  1 1271. 
Executrix,  §  1352. 
Injunction  by,  undertaking,  f  629. 
Limitation  of  actions  in  cases  of,  |  852. 
May  defend  action  against  herself  and  husband,  |  371. 
May  sue  or  be  sued  alone,  when,  {  870. 
Sole  trader,  §§  1811-1821.     See  Sole  Trader. 
Unlawful  detainer,  coyerture  no  defense,  |  1164. 
Unlawful  detainer,  execution,  enforcement  of,  f  1164. 
Wife  as  party,  husband  when  to  be  Joined,  S  870. 
Witness  against  husband,  |  1881. 

MASCULINE  includes  feminine,  etc.,  §  17. 

MASTER  AND  SERVANT.    Claims  for  wages  preferred  on 
assignment,  §  1204. 
Death  of  employer,  wages  a  preferred  claim,  $  1205. 
Relation  of,  disqualifies  referee,  §  641. 

MATERIAL  OBJECTS,  evidence,  §§  1827,  1954. 
Jury  may  be  taken  to  view  the  premises,  S  610. 

MAYOR,  Judge  or  justice,  not  to  act  as.  In  cities  otct  10,* 

000,  p.  763,  Stats. 
MECHANIC'S  LIEN,  abandonment  or  failure  of  contractor, 

effect  of,  §  1200. 
Acceptance  of  building,  S  1187. 
Action  on,  owner  may  deduct  amount  of  Judgment  and 

costs,  §  1198. 
Action  on,  payment  withheld,  pending,  i  1198. 
Action  on,  recovery  by  owner  against  contractor,  {  1198. 
Action,  personal,  right  to  maintain  not  Effected  by, 

I  1197. 
Agent,  work  done  at  instance  of,  f  1188. 
Agent  of  owner,  who  held  to  be,  S  1188. 
Alteration  of  contract,  effect  of,  fi  1184. 
Appeal,  §  1199. 
Attorney's  fees,  §  1195. 
Bond  of  contractor,  action  on,  |  1208. 
Bond  of  contractor,  requisites  of,  S  1208. 
Bond,  terms  of,  §  1203. 
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Bond   of  contractor,    effect  of   noncompliance   with 
statute,  I  1203. 

Bond  of  contractor  to  be  filed,  %  1203. 

Bond,  failure  to  file,  effect  of,  |  1208. 

Cessation  of  work,  eflEect  of,  §  1187. 

City  and  town  lots,  on,  §  1191. 

Claim  of,  fees  for  recording,  {  1189. 

Claim  of,  requisites,  S  1187. 

Claim  of,  time  for  recording,  §  1187. 

Claim  of,  to  be  filed  in  recorder's  office,  §  1187. 

Claim  of,  to  be  recorded,  S  1189. 

Claims,  record  of,  index  of,  S  1189. 

Completion  of  contract,  what  deemed  to  be,  i  1187. 

Consolidating  actions,  f  1195. 

Contract,  requisites  of,  §  1183. 

Contract,  when  must  be  written,  f  1183. 

Contract  price,  mode  of  payment,  §  1184. 

Contract  price,  counterclaim  and  setoff,  S   1184. 

Contract  price,  time  of  payment,  S  1184. 

Contract  to  be  filed  in  county,  §  1188. 

Contractor's,  |  1183. 

Contractor,  measure  of  recovery  by,  f  1193. 

Contractor  to  defend  suits,  S  1193. 

Costs  of  suit,  II  1193,  1196. 

Counterclaim  and  setoff,  8  1184. 

Extends  to  entire  contract  price,  when,  {  1183. 

Failure  or  abandonment  by  contractor,  effect  of,  |  1200. 

False  claims,  forfeiture,  §  1202. 

For  what  work  may  be  had,  §  1183. 

Forfeiture  of,  by  making  false  claims,  S  1202. 

Fraudulent  contract  between  owner  and  contractor, 
effect  on  liens  of  others,  §  1202. 

Grading  street  or  lot,  for,  §  1191. 

Imperfections,  trivial,  S  1187. 

Improvements,  notice  that  one  is  not  liable  for,  1 1192. 

Improving  city  lots,  for,  §  1191. 

Improvement  held  constructed  at  instance  of  owner, 
§§  1192,  1202. 

Instance   of   owner,   improvements   held   to   be   con- 
structed at,  §§  1192,  1202. 

Instance  of  owner,  what  work  deemed  done  at,  |  1183. 

Interest  in  land  subject  to,  §  1185. 
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Land  subject  to,  §  1185. 

I4en8  of  others  not  to  be  impaired  by  contractor  or 
owner,  §  1201. 

Lots,  city  lien  for  improving,  |  1181. 

Materials   not   subject   to   attacbment  or  eatecttdon, 
I  1196. 

Measure  of  recovery  by  contractor^  |  1193. 

Mining  claim,  on,  §  lli(3. 

New  trial,  ft  1199. 

Notice  of  completion,  §  1187. 

Notice  of  completion,  effect  of  failure  to  record,  §  1187. 

Notice  of  completion,  fee  for  recording,  |  1187. 

Notice  that  not  responsible  for  improvements,  |  1192 

Notice  of  completion,  time  for  recording,  |  1187. 

Notice  of  owner,  to  contain  what*  |  1187. 

Notice  to  owner  of  labor  done,  duty  to  withhold  pay- 
ment from  contractor  and  others,  §  1184. 

Notice  to  owner  of  labor  done,  requisites  of,  I  1184. 

Notice  to  owner  of  labor  done,  service  of,  |  1184. 

On  what  structures  may  be  had,  |  1188. 

Payment  withheld  pending  action  on  lien,  §  1193. 

Personal  action,  right  of  not  impaired  by,  |  1197. 

Practice,  rules  of,  §  1198. 

Preference  of,  §  1186. 

Priority  of,  court  to  declare,  |  1194. 

Priority  over  other  liens  and  incumbrances,  i  1186. 

Property  subject  to,  §|  1188, 1186. 

Protection  of  owner,  §  1198. 

Rank  of,  court  to  declare,  §  1194. 

Recording  of  claims  of,  §  1189. 

Recording  of,  fees  for,  |  1189.    . 

Recovery  of  debt,  lien  does  not  impair  right  to  pro- 
ceed for,  §  1197. 

Rules  of  practice  governing,  §  1198. 

Sale  of  property,  application  of  proceeds,  |  1194. 

Several  properties,  on,  amount  due  from  each  to  be 
designated,  i  1188. 

Several  properties,  on,  extent  of,  |  1188. 

Time  of  continuance,  |  1190. 

Trivial  imperfections,  §  1187. 

Waiver  of  claims,  §  1201. 

Who  entitied  to,  §§  1183,  119L 
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MEMORANDUM  of  attached  property,  i§  545,  546. 
Of  costs,  to  be  furnished,  §  1033. 
Of  costs,  on  appeal,  |  1034. 

MERGER  of  clYll  and  criminal  remedies,  §  82. 

Written  Instrument,  merger  of  oral  negotiations  In^ 
§  1856. 

MESNE  PROFITS,  Umltatlon  of  actions  for,  §  836. 
METES  AND  BOUNDS,  description  by,  §  455. 
MILITARY  OFFICER  exempt  from  Jury  duty,  i  800. 
MINER,  what  property  of  exempt,  |  690. 
MINES.    Action  to  recover,  survey  of  tunnels,  shafts  and 
drifts,  §  742. 
Eminent  domain,  §  1238. 
Exemption  of  miner's  property,  §  690. 
Local  rules  govern  actions,  |  748. 
Mechanics'  liens  on,  §  1183. 

Mining  customs,  proof  of.  In  actions  concerning  min- 
ing claims,  I  748. 
Summary  sale  of  mines  belonging  to  decedent,  §§  1529- 

1533.    See  Estates  of  Decedents,  XIU,  3. 
Survey,  liability  for  injury  done  by,  |  743. 
Survey  of,  order  for  what  to  contain,  and  how  served, 

§  743. 
Use  of  public  land  for  mining,  effect  on  certillcate, 
I  1925. 

MINISTER,  affidavit,  may  take  In  foreign  country,  |  2014. 

Exempt  from  jury  duty,   §   200. 
MINOR:     See  Infant 

MINUTES  of  proceedings  In  justice's  court,  {  93. 
MISCONDUCT  OF  JURY,  new  trial  for,  i  657. 

MISDEMEANOR.     Failure  of  public  administrator  to  ac- 
count, I  1744. 
Jurisdiction  of  justices,  §  116. 
Number  of  trial  jury,  |  194. 

MISJOINDER:     See  Parties;  Pleading. 

MISTAKE  as  ground  for  relief  from  default  Judgment  in 
justice's  court,  §  859. 
In  pleading,  amendment  correcting,  §  473. 
Limitation  of  action,  how  affected  by,  i%  338,  1573. 
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Parol  evidence  to  show,  in  writing,  §  1856. 

Relief  from,  |  1856. 

Relief  from  Judgment  on  ground  of,  §  473. 

MOB,  limitation  of  action  against  municipality  for,  i  840. 

MONEY,  specified  kind  of,  in  Judgments,  (  667. 

MONO  COUNTY,  acts  increasing  superior  Judges  In,  p.  76S» 
Stats. 

MONTH  means  calendar  month,  |  17. 

MONUMENT  as  evidence,  |  1870. 
As  landmark,  |  2077. 
Boundaries,  monuments  as,  |  2077. 

MORTGAGE,  adverse  possession,  §  846. 

Appeal  lies  from  interlocutory  Judgment  in  action  to 

redeem,  |  963. 
Chattel,  foreclosure,  bond  on  appeal,  §  948. 
Conveyance,  mortgage  not  deemed  to  be  whatever  Its 

terms,  §  774. 
Decedent,  against,  need  not  be  presented,  (  1500. 
Decedent,  against,  effect  of  failure  to  present,  |  1500. 
Decedent,  against,  order  of  payment,  (§  1643,  1644. 
Decedent's  incumbered  land,  sale  of,  ||  1669,  1670. 
Decedent's  estate,  of,  f§  1577,  1578. 
Fees  in  to  be  fixed  by  court  in  all  cases,  p.  780,  Stati. 
Forecloiure  of,  H  726-729.    See  Foreclosure. 
Foreclosure,  action  for  must  be  brought  where,  i  391 
Foreclosure,  appointment  of  receiver,  §  664. 
Foreclosure  of  chattel,  bond  on  appeal,  |  948. 
Interloctory  Judgment  in  action  to  redeem,  time  tor 

appeal,  §  939. 
Limitation  of  action  to  redeem,  f  846. 
Limitation  of  action  to  redeem,  when  two  or  more 

mortgages,  I  347. 
Priority  of  mechanic's  lien,  §  1186. 
Purchase  money  in  partition,  mortgage  for,  §  777. 
Redemption  of  part  of  premiies,  limitation  of  action^ 

I  347. 
Redemption,  note  of  record  to  be  produced,  |  706. 

MOTHER,  administration  by,   i  1866. 
Death  of  child,  may  sue  for,  §  376. 
Guardianship  by,  §  1751. 
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InjiUT  of  child,  may  sue  for,  |  376. 
Seduction,  may  sue  for,  |  375. 

See  Parent  and  Child. 
MOTIONS:     See  Order. 

Affidavit  may  be  uaed  on,  §  2009. 

Attachment,  to  discharge,  {§  656,  567. 

Defined,  I  1008. 

Informality,  refused  for,  second  application,  f  182. 

Injunction,  to  vacate  or  modify,  i  582. 

Judgment,  to  vacate,  |  663. 

Notice  of,  time  for,  when  served  by  mail,  |  1005. 

Notice  of,  time  to  be  given,  §  1005. 

Postpone  trial,  to,  for  absence  of  testimony,  |  595. 

Reference  ordered  on,  in  what  cases,  |  639. 

Special  proceeding,  in,  defined,  i  1064. 

Transfer  of  motion  to  another  Judge,  I  1006. 

Where  to  be  made,  (  1004. 

MULTIPLICITY  OF  SUITS,  injunction  to  prevent,  {  526. 

MUNICIPAL   CORPORATION,  acUon  by,  transfer  of  to 
another  county, §  394. 

Bond,  need  not  give  in  action,  {  1058. 

Ck)ndemning  lands  of,  under  eminent  domain,  §  1240. 

Cutting  or  injuring  trees  in,  damages  for,  §  733. 

Injunction  by,  undertaking  not  required,  S  529. 

Limitation  of  action  to  contest  local  assessment,  §  349. 

limitation  of  action  against,  for  damages  by  mob  or 
riot,  I  840. 

Mechanic's  liens  on  city  lots,  |  1191. 

Ordinance,  how  pleaded  in  police  court,  §  929. 

Partition  of  property  included  in  site  of,  {  768. 

Partition  proceedings  affecting  streets,  |  763. 

Right  to  take  property  for  street  not  affected  by  code, 
I  1263. 

Service  of  simimons  on,  §  411. 

Venue  of  actions  against,  |  394. 
MUNICIPAL  COURT  OF  APPEALS.    Transfer  of  books, 

papers  and  actions  to  superior  court,  |  79. 
MUNICIPAL  CRIMINAL  COURT.    Transfer  of  books,  pa- 
pers and  actions  to  superior  court,  fi  79. 
NAME,  annual  return  of  changes  of  names  to  be  made  to 
secretary  of  state,  §  1279. 
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Bankiog  corporation  not  to  use  name  of  friendly  to- 
ciety,  S  1276. 

Change,  Jurisdiction  to,  §  1276. 

Change  of,  application  for,  how  made,  I  127^ 

Change  of,  application  for,  hearing,  §  1278. 

Change  of,  application  for,  what  to  contain,  §  127C. 

Change  of,  application  for,  who  may  make,  |  1276. 

Change  of,  corporate,  petition  for,  |  1276. 

Change  of,  minors,  who  to  apply  for,  i  1276. 

Change  of,  objections  to,  (  1278. 

Change  of,  petition  for,  |  1276. 

Change  of,  petition  for,  posting  of,  i  1277. 

Change  of,  petition  for,  publication  of,  §  1277. 

Change  of,  proceedings,  §  1276. 

Change  of,  proof  of  publication  of  petition,  §  1277. 

Changes  of,  returns  of  to  be  published,  |  1279. 

Complaint  must  contain,  f  426. 

Corporate,  change  of,  (  1276. 

Fictitious,  suing  party  by,  (  474. 

Presumption  of  identity  from  identity  of  name,  i  1961 

Publication  of  changes  of,  §  1279. 

Summons  must  contain,  8  407. 

Verdict,  each  Juror's  must  be  entered,  i  628. 
NATIONAL  GUARD,  members  of,  exempt  from  jury  duty. 

8  200. 
NATURALIZATION,  superior  courts  have  power  of,  i  76. 
NAVIGABLE  WATERS  as  boundaries,  8  2077. 
NE  EXEAT  abolished,  8  478. 
NEGLIGENCE  causing  death,  who  may  sue  for,  86  376,377. 

Damages  for  death,  8  877. 

Excusable,  as  ground  for  relief  from  default  in  Jus- 
tice's court,  8  869. 

Limitation  of  action  for  damages  for  death  caused  by. 
8  339. 

Relief  from  Judgment  on  ground  of  excusable,  8  471 
See  Death;  Wrongful  Death. 
NEGOTIABLE  INSTRUMENT,  dishonor,  notice  of,  8  186S. 

Indorsement,    presumption,    as   to    time   of   makioft 
8 1963. 

Joinder  of  parties  in  suits  respecting,  8  383. 

Notice  of  protest,  what  imports,  8  1866. 
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Presumption  m  to  time  and  place  of  lndonement» 
8  1963. 

PreBnmptlon  of  consideration,  f  1963. 

Setoff,  I  440. 

Several  actions  on,  costs  and  dlsbnrsements  In  case  of, 
(  1023. 

Transfer  of,  not  effected  by  setoff,  f  863. 
NEUTER  included  in  masculine,  8  17. 
NEWLY  DISCOVERED  EVIDENCE,  new  trial,  i  667. 
NEW  MATTER,  answer  may  contain,  8  437. 

Answer,  in,  deemed  controverted,  8  462. 

In  answer,  deemed  denied,  8  462. 
NEW  PROMISE,  effect  on  limiUtion,  8  860. 
NEWSPAPER.    Proof  of  publication  of  summons,  8  416. 

Publication  in,  how  proved,  8  2010. 
NEW  TRIAL,  accident  or  surprise,  for,  8  667. 

Appeal  from  order  granting  or  refusing,  papers  to  be 
used  on,  8  952. 

Appeal  from  order  respecting,  time  for,  8  939. 

Appeal  lies  from  order  denying  or  granting,  8  963. 

Application  for,  when  may  be  made  on  bill  of  excep- 
tions, 8  668. 

Application  for,  when  may  be  made  on  minutes  of 
court,  8  658. 

Application  for,  when  must  be  made  on  affidavit,  8  658. 

Bill  of  exceptions  on  motion  for,  may  be  used  on  ap- 
peal, 8  950. 

By  order  of  court,  8  662. 

Chance  verdict,  8  657. 

Costs  of  appeal,  8  1027. 

Court  may  order,  without  application  of  parties,  when, 
8  662. 

Defined,  8  656. 

Disregard  of  evidence,  for,  8  662. 

Disregard  of  instructions,  for,  8  662. 

Distribution  of  decedent's  estate,  8  1664. 

Eminent  domain,  8  1257. 

Eminent  domain,  costs  on,  8  1254. 

Error  in  law,  for,  6  657. 

Evidence,  for  disregarding,  8  662. 

Evidence,  for  insufficient,  8  657. 
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Brldence,  for  newly  discoyered,  §  667. 

lixcesslve  damages,  for,  §  667. 

Forcible  entry,  proviBions  relating  to  apply,  i  1178. 

Grounda  for,  8§  667,  662. 

Healing  of  motion,  practice  on,  §  660. 

Hearing  of  motion,  reference  to  report  of  reporter  or 

traoBcript  thereof,  §  660. 
Hearing  of  motion,  reference  to  the  eyidenee^  orden, 

.  and  pleadings,  §  660. 
Hearing  ot  motion,  time  for,  f  660. 
Heirship,  proTisions  apply  in  proceedings  to  detennlae^ 

§  1664. 
Instructions,  for  disregarding,  |  662. 
Instructions,  for  misconception  of,  §  662. 
Irregularity  of  proceedings,  §  667. 
Jury,  for  misconduct  of,  §  667. 
Mandamus,  new  trials  in,  §  1109. 
Mandamus,  motion  for,  where  made,  §  1092. 
Mechanics'  liens,  in  cases  involving,  |  1109. 
Misconduct  of  Jury,  for,  |  667. 
Misconduct  of  Jury,  how  may  be  proved,  f  G67. 
Motion  for,  to  be  based  on  what  papers,  §  658. 
Motion  for,  when  denied  for  defective  notice  of  into* 

tion,  §  669. 
Notice  of  intention,  defective,  motion  denied  for,  9  651 
Notice  of  intention,  service  on  adverse  party,  |  659. 
Notice  of  intention,  time  for  filing,  §  669. 
Notice  of  intention,  what  to  contain,  |  669. 
Notice,  when  motion  is  to  be  made  on  insufllcieney  of 

evidence,  (  669. 
Notice,  when  motion  is  to  be  made  on  errors  of  lav, 

§  659. 
Notice,  when  motion  is  to  be  made  on  minutes  of  oout 

S  669. 
Order  of,  review  of  on  appeal,  (  662. 
Passion  or  prejudice,  for,  §  662. 
Probate  orders  and  decrees,  provisions  relating  to  oev 

trials  apply,  §§  1714.  1717. 
Procedure,  when  motion  is  to  be  made  on  affidavits, 

S  669. 
Procedure,  when  motion  is  to  be  made  on  biU  of  ex- 
ceptions, §  659. 
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Procedure,  where  motion  is  made  on  statement  ol  case, 
§  669. 

Procedure,  where  motion  on  ground  of  errors  of  law, 
§  669. 

Procedure,  where  motion  on  ground  of  Insufficiency  of 
evidence,  §  669. 

Prohibition,  new  trial  in,  §  1109. 

Review,  new  trial  in,  §  1109. 

Statement  on  appeal:     See  Statement 

Statement  settled  after  motion  for,  may  be  used  on  ap- 
peal, §  960. 

Verdict,  chance,  |  667. 

Verdict,  prevention  of,  new  trial  in  case  of,  i  616. 

Writs,  what  code  sections  apply  to,  |  UIO. 

When  may  be  granted,  |  667. 

When  verdict  prevented,  §  616. 

NONJUDICIAL  DAY:    See  Holidays. 

NONRESIDENT,  administrator,  as,  §  1869. 

Agent  for,  in  distribution  proceedings.  If  1691-1695. 

Attachment  of,  fi  637. 

Contempt,  §  1016. 

Corporation,  security  for  costs,  {|  1086,  1087. 

Costs,  security  for,  S  1036. 

Default  Judgment  against,  §  685. 

Distribution  of  estate  of,  §  1667. 

Estate  of,  probate  Jurisdiction  over,  §  1295. 

Guardians,  §§  1798-1799.    See  Guardian. 

Limitation,  time  to  claim  escheated  estate,  f  1272. 

Partition  affecting,  {§  767,  762,  788,  789. 

Place  of  trial  of  action  against,  §  896. 

Pleadings  of,  by  whom  and  how  verified,  §  446. 

Publication  of  summons,  §§  412,  413,  767. 

Service  on,  manner  of,  I  1016. 

Subpcenas,  §  1016. 

Wards,  fi§  1793-1799. 

Ward:     See  Guardians. 

NONSUIT,  consent  of  party,  on,  §  681. 
Grounds  for,  8  681. 

Merits,  in  what  cases  Judgments  to  be  on,  |  682. 
On  failure  of  party  to  appear,  §  681. 

Code  CiT.  Proc— 83. 
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On  failure  to  prove  case  for  jury,  i  5SL 

On  plaintiff  abandoning  action,  |  581. 

When  may  be  entered,  |  681. 
NOTARY,  affidavit  in  another  state,  may  take,  i  2011 

Affidavit,  may  take,  |  2012. 
•     Deposition,  may  take,  §  2031. 

Oaths,  etc.,  may  administer,  §  2098. 

Seals,  records  and  fnmitnre  exempt,  §  690. 
NOTICE:     See  subject  in  question. 

Adverse  party,  to  produce  writing  in  evidence,  {  IW. 

Appeal,  of,  i  840. 

Appeal  to  superior  court,  of,  §  974. 

Appearance  dispenses  with  proof  of,  §  1806. 

Attached  property,  of  sale  of,  |§  648,  660. 

Attached  vessel,  of  sale  of,  |  884. 

Attorney,  of  change  of,  §  285. 

Attorney,  substitution  of,  notice  of,  |  286. 

Bill  of  exceptions,  in  settling,  S  660. 

Calendar,  restoring  causes  to,  on,  i  698. 

Constructive,  lis  pendens,  §  409. 

Construed  according  to  ordinary  acceptance  of  tenm 

I  1866. 
Contempt  proceedings,  to  show  cause,  §  1212. 
Contribution,  of  claim  for,  |  709. 
Corporation,  of  dissolution  ot  i  1280. 
Coriraration,  dissolution  of,  notice  of  hearing,  {  1211 
Death  or  change  of  attorney,  ot  §  286. 
Death,  notice  of,  giving  to  public  administrator,  1 172& 
Decedent's  estate,  of  postponing  sale  ot  §  1668. 
Decedent's  creditors,  to,  §  1490. 
Decedent's  realty,  of  sale  oi;  (8  1647,  1649. 
Defective  title,  with,  when  valid,  |  1046. 
Distribution  proceedings,  oi;  |  1664. 
Execution  sale,  of,  8  692. 
Execution  sale,  selling  without  notice,  |  693. 
Execution  sale,  of,  liability  f6r  defacing  or  taking  diawn, 

i  693. 
Form  of,  8  1010. 
Hearing,  notice  ot  8  694. 

Imprisonment,  of  application  for  discharge  from,  1 114i 
Injunction,  dissolution,  notice  of  motion,  8  632. 
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Letters  of  administration,  of  application  for.  §  1873. 
Lienholders,  to,  to  appear  before  referee  in  partition. 

S  762. 
JAb  pendens,  S  409. 
Mail,  service  by,  time  for,  S  1005. 
Mandamus,  of  application  for,  |  1088. 
Mechanic's  lien,  to  owner,  of  work  done,  S  1184. 
Motion,  of,  time  for,  |  1005. 
Must  be  given  defendant  of  all  proceedings,  after  aih 

pearance,  (  1014. 
Need  not  be  given  defendant  of  proceedings,  if  falls  to 

appear,  §  1014. 
Negotiable  instrument,  notice  of  dishonor,  construc- 
tion of,  I  1865. 
New  trial,  of  intention  to  move  for,  $  659. 
Non-resident  guardian,  removal  of  property  by,  notice 

of,  §  1798. 
Non-residents,  notices  upon  whom  served,  §  1015. 
Orders  made  without,  how  vacated  or  modified,  §  937. 
Partition,  of,  §  755.  • 

Partition  sale,  of,  §  775. 
Perpetuating  testimony,  notice,  9  2084. 
Prisoner,  application  for  discharge,  notice  of,  |  1145. 
Probate,  of  petition  for,  §  1303. 
Recorded  probate  decree  or  order  as,  {  1706. 
Redemption  from  execution,  of,  S  703. 
Requisites,  of,  §  1010. 
Service  of,  S§  1011-1017.    See  Service. 
Served,  how,  §|  1010,  1011. 
Service  of,  time  for,  S  1005. 
Service,  time  for,  extension  of,  $  1064. 
Sole  trader,. notice  of  application  to  become,  $  1812. 
Surety,  notice  of  entry  of  Judgment  against,  §  1055. 
Tenant  holding  over,  to,  and  service  thereof,  §(  1161, 

1162. 
Title,  Want  ot  effect  of,  §  1046. 
Trial,  of,  §  594. 
Trial,  of,  when  cause  transferred  to  another  justice's 

court,  §  836. 
Writ  of  review,  of  application  for,  §  1009. 
Written,  must  be,  S  1010. 
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NUISANCE,  abating  i  78L 

Action  for,  who  may  brlag,  |  781. 

Damages  for»  (  731. 

Defined,  §  731. 

Bnjoining,  S  731. 

Jurisdiction  of  superior  eourt,  |  76. 

Jurisdiction,  supreme  court,  §  52. 

NUMBER,  singular  or  plural  words  in  code,  i  17. 
NUMBERS  may  be  erpressed  by  figures  or  numerals,  i  lH 

NUMERALS,  use  of,  §  186. 

NUNCUPATIVE  WILL:     See  WUls.  V. 
In  general,  1}  1844,  1345. 

OATH,  affirmation,  form  of,.  (  2097. 
Affirmation  in  place  of,  §  2097. 
Appraiser's,  S|  1445,  1449. 
Arbitrator's,  §  1286. 
Attorney's,  §  278. 

Attorney  acting  as^  Judge  pro  tempore,  oath  of,  i  72. 
Commissioner  or  elisor's,  to  sell  Incumbered  property, 

S  726. 
Ck)rporations,  how  taken,  f  1348. 
Deputy  Justice's  clerk,  authority  of,  to  administer,  i  8& 
Bxecutor  or  administrator's,  |  1387. 
Form  of,  ((  2094,  2095,  2096. 
Includes  what,  S  17. 
Juror's,  §  604. 
Justices'  clerk's,  S  86. 
Phonographic  reporter's,  §  272. 
Power  of  court  to  administer,  |  128. 
Power  of  Judicial  officer  to  administer,  {  177. 
Prisoner's,  on  his  discharge,  |  1148. 
Public  administrator's,  {  1727. 
Public  administrator  may  administer,  {  1742. 
Receiver's,  §  567. 
Sole  trader's,  §  1818. 
Special  administrator's,  {  1414. 
Who  may  administer,  i  2093. 
Witness',  |$  2094,  2097. 
Witness',  affirmation  in  place  of,  |  2097. 
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OBJECTIONS,  waived  if  not  taken  by  demurrer  or  answer, 
8  434. 
In  practice,  when  taken  by  demurrer  or  answer,  S  433. 
Hay  be  taken  to  dissolution  of  corporation,  %  1231. 
To  appointment  of  referee,  bow  tried,  S  642. 
To  granting  letters  of  administration,  when  filed,  S 1851. 

OBLIGATION  arises  from  contract  or  operation  of  law,  8  26. 
Definition,  8  26. 

OFFER  TO  COMPROMISE  admlte  nothing,  8  2078. 

Generally,  8  997. 

In  Justice's  court,  8  895. 

Proceedings  on,  8  997. 

OFFICE.    Appeal  from  Judgment  that  one  is  usurping  of- 
fice does  not  stay,  8  949. 
Mandamus  lies  to  compel  admission  to,  8  1085. 
Repeal,  by  code,  8  7. 
Tenure,  how  code  aftects,  6  6. 

Usurpation  of,  88  802-810.    See  Usurpation  of  Office. 
Vacancy,  when  election  annulled,  8  1127. 
Vacancy  in  office  of  supreme  court,  8  42. 
Vacancy  in,  of  Justice,  supervisors  to  fill,  8  HI* 
Vacancy  in  office  of  superior  Judge,  8  70. 
Vacancy  in  office  of  Judge  does  not  affect  proceedings, 
8  184. 

OFFICER,  arresting  witness,  liability  of,  8  2069. 
Assuming  to  be,  a  contempt,  8  1209. 
Authority  of  majority,  8  15. 
BailifEs  of  supreme  court,  88  265,  266. 
Bond,  need  not  give  in  action  in  official  capacity,  §  1058. 
Custodian  of  public  writing  bound  to  give  certified 

copies,  8  1893. 
De  facto,  limitation  of  action  against,  8  341. 
Disobedience  of  process  order  or  Judgment,  a  contempt, 

8  1209. 
Entries  by,  as  evidence,  88  1920, 1926. 
Exempt  from  Jury  duty,  8  200. 
Impeachment,  88  36-39.    See  Impeachment. 
Joint  authority,  majority  may  act,  8  15. 
Judgment  against,  conclusive  against  sureties,  when, 

8  1055. 


890  OFFICER— ORDIfiK. 

Judgment  agalnat,  how  enforced*  i  710. 

Judicial,  affidavits,  etc.,  taking,  §  179. 

Judicial,  contempt,  power  in  cases  ot  SS  178,  1209. 

Judicial,  controlling  power  of  courts  over,  §  128. 

Judicial,  exempt  from  Juries,  (  200. 

Judicial  notice  of  public  and  private  official  acts,  f  187&> 

Judicial,  powers,  etc.,  of,  i  176. 

Judicial,  to  have  no  partner  practicing  law,  |  172. 

Limitation  of  actions  against,  §§  339,  341. 

Limitation  of  action  against  for  escape  of  priBo&er, 
§  340. 

Majority  may  act,  i  15. 

Ministerial,  §(  128,  262. 

Misbehavior,  when  contempt,  f  1209. 

Oaths,  who  authorized  to  administer,  S  2093. 

Presumed  regularly  appointed,  §  1968. 

Presumption  of  performance  of  official  duty,  i  1963. 

Replevin,  not  bound  by  affidavit  of  value  in,  irhaw 
§  473. 

S««cretaries  of  supreme  court,  §§  265,  266. 

Service  of  mandamus  upon  majority  of  board,  effect  ol 
§  1096. 

Supreme  court,  of,  §§  262,  265,  266. 

Supreme  court,  of,  traveling  expenses,  f  47 

Usurpation  of  office,  f|  802-810.     See  Usurpation  of 
Office. 

Venue  of  actions  against,  $  893. 

Verification  of  pleading,  when  officer  a  party,  S  446. 

Witness,  as,  |  1881. 
OFFICIAL  REPORTER:     See  Phonographic  Reporter. 
OIL  PIPE  LINE,  eminent  domain,  (  1238. 
OLOGRAPHIC  WILLS,  how  proved,  (  1309. 
OPINIONS  of  supreme  court  to  be  in  writing,  ^  49. 
ORAL  EXAMINATION  defined,  §  2005. 
ORDER:    See  Motion. 

Amend,  power  of  court  to,  |  128. 

Appeal  lies  from  special  orders  after  final  Jndgmeoi 
§  963. 

Appeal  from,  time  for,  {  939. 

Arrest,  §$  478-504.    See  Arrest  and  Ball. 

Conclusiveness  of,  IS  1909,' 1962. 
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Condemnation,  of,  In  eminent  domain,  {  1258. 

Deemed  excepted  to,  §  647. 

Defined.  §§  1003,  1064. 

Disobedience  of,  a  contempt,  $  1209. 

Escheat  proceedings,  to  appear  in,  S  1269. 

Former,  evidence  of,  §  1962. 

Former,  to  be  pleaded,  when,  §  1962. 

Inadvertence,  relief  from,  |  473. 

Injunction,  to  show  cause  why  should  not  issue,  §  530. 

Inspection  of  writings,  for,  §  1000. 

Jurisdiction  of  Justice's  court  over  violation,  §  103. 

Out  of  court  and  without  notice,  how  vacated  or  modi- 
fied, i  937. 

Payment  of  money,  for,  enforced  by  execution,  §  1007. 

Power  of  Judges  to  grant  and  hear,  at  chambers,  }(  165, 
166. 

Power  of  Judicial  officers  to  compel  obedience  to,  §  177. 

Probate  court,  form  of,  in  general,  S  1704. 

Quo  warranto,  for  arrest  of  defendant  in,  §  804. 

Removal  of  attorney  for  disobeying,  §  287. 

Repeated  application,  when  a  contempt,  |  183. 

Repeated  application  for,  prohibited,  §|  182, 183. 

Reviewed,  how,  §  936. 

Revocation  of  order  refused  by  another  judge,  {  183. 

Special  proceedings,  in,  (  1064. 

Surprise,  relief  from,  {  473. 

Survey,  for,  §§  742,  743. 

Special  proceeding.  In,  defined,  S  1064. 

Survey  of  land,  order  for  in  ejectment,  H  742,  743. 

Telegn^h,  service  by,  8  1017. 

Transfer  of  order  to  show  cause,  8  1006. 

Where  may  be  made,  §  1004. 
ORDINANCE,  how  pleaded  In  police  court,  f  929. 

Violation  of,  trial  when  by  court  and  when  by  jury, 
8  932. 
OWELTY  of  partiUon,  6  1681. 
PAPERS,  lost,  how  supplied,  8  1046. 

Service  of,  86  1011-1017.    See  Service. 

To  be  furnished  by  appellant  on  appeal,  8  960. 

What  may  be  taken  by  jury  on  retiring,  8  <>12. 

With  defective  Utle,  when  valid,  8  1046. 
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PARENT  AND  CHILD,  parent  may  sue  tor  death  of  mlaor. 

i  376. 
Parent  may  sue  whom  for  death  or  injury  of  minor, 

§  376. 
Seduction  of  daughter,  parent  may  sue  for,  |  375. 

PAROL  EVIDENCE,  to  vary  writing  inadmissible,  |  1856. 
To  explain  latent  ambiguity^  1 1856. 
When  admissible  to  explain  writing,  (  1856. 

PARTICULARS,  biU  of,  §8  454,  858. 

PARTIES,  abate,  transfer  of  interest  does  no^  cause  action 
to,  §  385. 

Abatement  by  death,  etc.,  i  335. 

Absence  of,  order  made  during,  deemed  excepted  to^ 
§  647. 

Absence  of,  postponement  of  trial  for,  §  595. 

Action  to  be  in  name  of  party  in  interest,  |  367. 

Adding,  $$  889,  473. 

Additional,  how  brought  in,  §  389. 

Administrator,  as,  SS  369, 1586. 

Administrator  or  executor  may  sue  without  Joinins 
beneficiary,  §  369. 

Adverse  claim,  action  to  determine,  i|  380,  381,  738. 

Amended  and  supplemental  pleadings  to  bring  in  neces- 
sary, §  389. 

Amendment  changing,  (  473. 

Application  to  be  made  party  by  interested  person, 
§389. 

As  witness,  $  1879. 

Assignment  of  chose  not  to  prejudice  defense,  |  368. 

Associates  may  be  sued  by  name  of  association,  |  381 

Beneficiaries  need  not  be  joined  when,  §  369. 

Character,  good,  admissibility  of  evidence  of,  S  -  )53. 

Claimants  under  common  source  of  title  may  uniti^ 
I  381. 

Cloud  on  title,  suit  to  remove,  {  381. 

Contempt  by,  §  1209. 

Coparceners,  SS  381,  384. 

Cotenants,  §§  381,  384. 

Cotenants  may  sue  or  defend  Jointly  or  aeverally,  i  S8i 

Cotenants,  part  may  sue  or  defend  for  all,  fi  381,  38i 

Court  may  order  in  other,  when,  (  389. 


J 


1 


PARTIES.  99Z 

Death  ot  when  not  to  abate  action,  §  885. 

Death  or  disability  of  party,  eftect  ot,  |  885. 

Defect  of,  demurrer  for,  S  430. 

Defendant,  definition  of,  SS  808,  1063. 

Defendant,  Bubstltution  for,  S  386. 

Defendants,  those  united  in  interest  to  be  Joined  as* 

i  382. 
Definition  of  plalntifT  and  defendant,  §S  808,  1068. 
Defendants,  who  may  be  joined  as,  S  $78. 
Defendant  in  action  against  vessel,  §  814. 
Defendant  in  action  to  determine  adverse  claims  to 

realty,  §  380. 
Defense  by  one,  for  benefit  of  all,  S  382. 
Designated  as  plaintifC  and  defendant,  S  308. 
Designated  how,  in  special  proceeding,  S  1068. 
Disability  of,  when  not  to  abate  action,  §  384. 
Distribution  of  decedent's  estate,  in,  §  1664. 
Ejectment,  in,  summons  to  unknown,  §§  760,  761. 
Eminent  domain,  in,  §§  1244,  1246. 
Escheat  proceedings,  in,  S  1271. 
Estopped,  who  are,  §§  1908,  1910. 
Executors  as,  §  369. 

Executors,  what,  need  not  be  made,  §  1587. 
Fictitious  name,  when  party  may  "be  sued  by,  §  474. 
Foreclosure,  to,  who  need  not  be  made,  S  726. 
Forcible  entry  and  detainer,  in,  §S  1164,  1166. 
Guardian  ad  litem,  how  appointed,  I  373. 
Heirs  may  sue  for  wrongful  death,  {  377. 
Husband  and  wife,  §§  370,  371. 
Incompetent,  to  appear  by  guardian,  §  372, 
Infant,  to  appear  by  guardian,  ft  372. 
Insane,  to  appear  by  guardian,  ft  372. 
Insurers  in  separate  policies  may  be  joined,  ft  383, 
Interest  in,  when  to  join,  ft  382. 
Interpleader,  when  and  how  maintained,  ft  386. 
Intervention,  how  and  when  effected,  ft  387. 
Intervention,  who  may  intervene,  ft  387. 
Joinder  of,  in  suits  respecting  negotiable  instruments, 

ft  383. 
Joinder  of  tho^e  In  interest,  ft  382. 
Joinder  of  those  severally  liable  upon  same  obligation, 

§  383. 
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Joinder,  sureties,  I  888. 

Joint  contracts:     See  Joint  Contracts. 

Joint  debtors,  after  judgment,  ft  989. 

Joint  tenants,  §(  881,  384. 

Judge  or  justice  who  is,  disqualified,  |  170. 

Judgment  against  one,  action  to  proceed  against  othen, 

S  679. 
Judgment  may  be  for  or  against  one  or  more  of  tlie^ 

S  678. 
Justice's  court,  in,  appear  in  person,  or  by  attorney* 

S  842. 
Landlord,  joinder  of,  as  defendant,  §  379. 
Legislature,  extension  of  time  during  attendance  oo» 

§  1064. 
Married  woman  as  party,  hlmband  when  to  be  joined, 

§  870. 
Married  woman  may  defend  suit  against  herself  and 

husband,  §  871. 
Misjoinder,  demurrer  for,  f  480. 
Negotiable  instruments,  joinder  in  suits  on,  i  38S. 
New,  bringing  in,  ft  889. 
Nonjoinder,  demurrer  for,  §  430. 
Nonsuit,  S  681. 

One  may  sue  or  defend  for  an  when,  §  382. 
Other,  court  may  order  in,  {  389. 
Parent  may  sue  for  injury  or  death  of  child,  t  376. 
Parent  may  sue  for  seduction  of  daughter,  (  375. 
Parent  may  sue  whom  for  death  or  injury  of  child, 

§  376. 
Partition,  in:     See  Partition. 
PlaintifT,  deflniUon  of,  §S  308,  1063. 
PlaintifTs.  those  united  in  interest  to  be  Joined  as,  1 382. 
Plaintiffs,  who  may  be  joined  as,  {  378. 
Production  of  books  and  papers,  §  1000. 
Quieting  Utle,  in,  (  738. 
Quo  warranto,  in,  $$  803,  808. 
Real  party  in  interest  to  sue,  f  867. 
Record  of  court,  parties  cannot  contradict,  1 1887. 
Representative,  substitution  of,  (  385. 
Representative  may  sue  for  wrongful  death,  |  377. 
Same,  when  deemed,  S  1910. 
Service  on,  manner  of,  §S  1010,  1011. 
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Special  proceedings,  in,  (  1068. 
Btriking  out,  §  478. 
Substitution  of,  SS  885,  386. 
Substitution  of  successors  in  interest,  |  886. 
Substitution,  where  party  interpleads,  §  887. 
Suit  by  one,  for  benefit  of  all,  (  882. 
Sureties,  Joinder  of,  in  suit  on  obligation,  §  888. 
Tenants  in  common,  (§  881,  884. 
Tenants  in  severalty,  §  381. 
Transfer  of  action  does  not  abate  it,  §  385. 
Transfer  of  interest,  action  does  not  abate,  {  885* 
Trust,  suit  to  establish,  (  881. 
Trustee  may  sue  without  beneficiary,  {  369. 
Trustee  of  express  trust,  who  is,  §  869. 
Trustee  of  express   trust  may  sue   without  Joining 
beneficiary,  §  869. 

Unknown,  fictitious  name,  §  474. 

Unknown,  in  suit  to  quiet  title,  summons  to,  §9  750,  751. 

Uxunarrled  female  may   recover  for  own   seduction, 

§  874. 
Vessel,  defendant  in  action  against,  $  814. 
When  one  or  more  may  sue  or  defend  for  all,  |  882. 

PARTITION.    Abstract  of  tiUe,  I  799. 
Abstract  of  title,  by  whom  made,  |  800. 
Abstract  of  title,  correction  of,  §  800. 
Abstract  of  title,  custody  of,  i  799. 
Abstract  of  title,  expense  of,  (  799. 
Abstract  of  title,  how  verified,  (  800. 
Abstract  of  title,  keeping  for  inspection,  §  799. 
Abstract  of  title,  notice  of  making,  ft  799. 
Abstract  of  title,  notice  that  open  for  Inspection,  S  799. 
Abstract  of  title,  plaintiff  may  procure,  §  799, 
Action  for,  who  may  bring,  S  762. 
Action,  where  brought,  (  892. 
Allotting  and  locating  shares  of  each,  §  764. 
Allowance  for  action  brought  or  defended  by  one, 

i  798. 
Allowance  of  expenses  paid  by  one  tenant,  |  798. 
Answer  in,  what  to  contain,  §  758. 
Appeal  from  order  respecting,  time  for,  §  989. 
Appeal  lies  from  what  orders  respecting,  §  968. 
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Arbitration  in  case  of,  I  1281, 

Attorney,  appointment  of,  to  represent  party«  §  762. 

Attorneys'  fees,  costs  include,  |  796. 

City  Included  in  property,  proceedings  In  case  of,  i  76S. 

Compensation,  when  unequal  partition  ordered,  |  792. 

Compensation  of  tenant  wbose  estate  bas  been  sold, 

§778. 
Compensation  of  tenant  whose  estate  sold,  court  may 

fix,  S  779. 
Compensatory  adjustment,  t  792. 
Complaint  in  case  of  unknown  party  or  interest,  i  763. 
Complaint  must  set  forth  interests  of  parties,  §  76S. 
Complaint  must  set  forth  what  facts,  S  753. 
Complaint,  where  Interest  Is  unknown  or  contingent, 

i  763. 
Contingent  interest,  partition  of,  §  781. 
Conveyance  must  be  recorded  in  county,  {  787. 
Conveyance  will  bar  whom,  §  787. 
Costs  of,  a  lien  on  shares  of  parceners,  §  796. 
Costs  of,  application  of  proceeds  of  sale  to,  %  TtL 
Costs  include  attorneys'  fees,  §  796. 
Costs,  Judgment  for,  how  enforced,  8  796. 
Costs,  lien  on  undivided  share*  subject  to,  8  769. 
Costs  of  proceedings,  apportionment  of,  §  768. 
Costs  of,  when  restricted  to  certain  parties,  f  79€. 
Costs  of  previous  litigation,  incurred  by  one  tenant* 

S  798. 
Counsel  fees,  incurred  by  one  tenant,  §  798. 
Counsel  fees  a  lien  on  shares,  8  796. 
Death  of  party,  effect  on  the  Judgment,  8  766. 
Death  or  disability  pending,  proceedings  on,  8  76S. 
'    Decedent's  estate,  of,  88  1675-1686. 
Decedent's  estate,  of,  on  partial  distribution,  8  1661. 
Disbursements,  interest  on,  8  801. 
Division  of  property  must  be  made  how,  8  76i. 
Estate  for  life,  when  may  be  set  off  In  property  not 

sold,  8  770. 
£2state  for  life  or  years,  unknown  tenant  of,  protection 

of,  8  780. 
Estate  for  years,  when  may  be  set  off  in  property  not 

sold,  8  770. 
Executor,  possession  of,  for  purpose  of,  8  1581. 
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Bzpenses  of,  how  apportioned,  SS  768,  769. 
Bxpenaes  paid  by  one  tenant^  allowance  o£,  (  798. 
Fees,  apportionment  of,  S  768. 
Future  interests,  court  must  ascertain  and  secure, 

S  781. 
Future  interests,  how  protected,  (  781. 
Guardian,  assent  of,  authority  of  court,  necessity  of, 

and  how  obtained,  §  1772. 
Guardian,  authority  of  on  partition  of  ward's  interest, 

§  1772. 
Guardian  may  consent  to  and  execute  releases,  H  795, 

1772. 
Guardian  may  receive  proceeds  of,  IS  798,  794. 
Guardian  receiving  proceeds,  must  give  undertaking, 

S  794. 
Improvements,  apportionment  of,  §  764. 
Improvements,  appraisement  of,  §  763. 
Improvements,  in  partition  of  site  of  town  or  city,  |  763. 
Incumbered  property,  application  of  proceeds,  |  771. 
Infant's  share  may  be  paid  guardian,  §  793. 
Insanity  of  person  pending,  proceedings  on,  S  76;i. 
Interest  on  disbursements,  §  801. 
Judgment  in,  binds  whom,  §  766. 
Judgment  in,  effect  of  death  of  party,  §  766. 
Judgment  in,  not  to  affect  what  tenants  for  years,  S  767. 
Lien,  appointment  of  referee  to  inquire  into,  §  761. 
Lien  of  defendant,  answer  must  set  forth,  §  768. 
Lien  on  undivided  Interest  a  charge  only  on  share  as- 
signed such  party,  §  769. 
Lien  on  undivided  share  subject  to  costs,  §  769. 
Lien,  proceeds  of  sale  to  be  applied  to  discharge  of, 

S  771. 
Lienholder  holding  other  securities  to  first  exhaust 

them,  §  772. 
Lienholders  must  be  made  parties,  or  referee  appointed 

to  determine  rights,  §  761. 
Lienholders  not  of  record  need  not  be  made  parties, 

t  754. 
Lienholders,  notice  to  to  appear  before  referee,  (  762. 
Lienholders,  notice  to  appear,  how  served,  §  762. 
Lis  pendens,  plaintiff  to  record  notice  of,  §  755. 

Code  Civ.  Proc— 84. 
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Lunatic's  estate,  S9  794,  1772. 

Lunatic,  guardian  may  consent  to  partitiQii  and  9b» 
cute  releases,  |  796. 

Must  be  according  to  rights  of  parties  as  detanntiied 
by  court,  (  764. 

Non-residents  claiming  Hen,  notice  to  appear,  horn 
served,  (  762. 

Non-residents,  service  on  by  publication,  |  767. 

Notice  of,  t  756. 

Owelty,  §  1681. 

Partial,  proceedings  in,  |  760. 

Partial,  when  to  be  ordered,  §  760. 

Parties,  death  or  disability  of,  pending  the  action,  pio> 
ceedings  on,  |  768. 

Parties,  llenholders  must  be  made,  §  761. 

Parties,  non-resident,  service  by  publication,  |  757. 

Parties,  ordering  in  llenholders,  §  761. 

Parties,  purchasers  and  llenholders  not  of  record  need 
not  be  made,  (  754. 

Parties,  rights  of  all,  may  be  ascertained,  §  759. 

Parties,  unknown,  lights  of,  may  be  considered  to- 
gether, S  759. 

Parties,  unknown  owners,  rights  of  to  be  considered, 
S  769. 

Parties,  unknown,  service  by  publication,  §  <67. 

Proceeds,  distribution  of,  §  773. 

Proceeds  belonging  to  unknown  or  absent  party,  duty 
of  county  clerk  in  investing,  §  791. 

Proceeds  belonging  to  unknown  or  absent  party  invest- 
ed in  county  clerk's  name,  9  789. 

Proceeds,  belonging  to  unknown  parties  or  non-resi- 
dents must  be  invested,  9  788. 

Proceeds,  deposit  In  court,  9  773. 

Proceeds,  distribution  of,  party  holding  other  securi- 
ties may  be  compelled  to  exhaust,  9  772. 

Proceeds,  guardian  of  infant  or  lunatic  may  receive, 
99  793,  794. 

Proceeds,  how  disposed  of  to  protect  future  interests, 
9  781. 

Proceeds,  order  confirming  sale  may  direct  dlsposiUoa 
of,  9  786. 

Proceeds,  payment  into  court,  9  773. 
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Proceeds,  payment  into  court,  continuing  cause  to  de- 
termine claims,  §  774. 

Proceeds  of  unincumbered  property,   application  of, 
§  771. 

Proceeds,  non-residents  or  unknown  owners  of,  dispo- 
sition, §  788. 

Proceeds,  order  directing  Investment  of  share  of  in- 
fant, lunatic  or  non-resident,  §  776. 

Proceeds,  taking  testimony  to  determine  rights,  i  774. 

Proceedings  when  llenholder  purchases,  §  78b. 

Referee,  new,  court  may  appoint,  S  766. 

Referees,  number  of,  (  763. 

Referee,  single,  powers  of,  §  797. 

Referees,  single  referee  may  be  appointed  by  consent, 
§  797. 

Referees,  when  appointed  to  make,  S  763. 

Referees,  city  or  town  site,  duty  in  partitioning,  {  763. 

Referee,  to  determine  rights  of  lienholders,  §  761. 

Referee  to  determine  rights  of  llenholder,  notice  to 
appear  before,  §  762. 

Referee,  to  determine  rights  of  lienholders,  notice  to 
appear  before,  service  on  absentees,  §  762. 

Referee,  to  determine  rights  of  lienholders,  report  of, 
S  762. 

Report  of  referees,  court  may  affirm,  modify,  or*  set 
aside,  §§  763,  766. 

Report  of  referees  to  contain  what,  §§  766,  784. 

Rights  of  all  parties  may  be  determined,  §  769. 

Road  or  street,  setting  forth  portion  for,  H  763,  764. 

Road  or  street,  setting  forth  portion  for,  eftect  on  exist- 
ing roads  and  streets,  |  764. 

Sale,  after  confirmation  of,  conveyance  to  be  executed, 
I  786. 

Sale,  agreement  as  to  shares,  filing  of,  S  790. 

Sale,  before  ordering,  title  to  be  ascertained,  I  759. 

Sale,  co-tenant  purchasing,  receipt  for  claim,  §  786. 

Sale,  credit,  court  must  direct  terms  of,  i  776. 

Sale,   Incumbered  property,  application  of   proceeds, 
S  771. 

Sale,  guardian  of  Infant  party  may  not  be  interested  in, 
S  783. 
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Sale,  guardian  of  Infant  or  lunatic  may  receiTe  pfp- 

ceeds,  §§  793,  794. 
Sale,  Uenholder  purchasing,  receipt  for  claim,  i  781 
Sale,  lota  to  be  sold  separately,  §  782. 
Sale,  notice  of  and  its  requisites,  §  775. 
Sale,  order  conflrming  to  direct  disposition  of  pro* 

ceeds,  S  785. 
Sale,  order  to  direct  investment  of  proceeds,  |  77& 
Sale,  order  to  direct  terms  of,  |  776. 
Sale,  proceedings  when  Uenholder  purchases,  I  786. 
Sale,  purchasers,  who  may  not  be,  |  783. 
Sale,  report  of,  filing,  i  784. 
Sale,  report  of,  referees  must  make,  8  784. 
Sale,  report  of,  requisites  of,  §  784. 
Sale,  rights  of  unknown  parties  to  be  ascertained,  |  759. 
Sale,  securities  for  purchase  money,  in  whose  name  to 

be  taken,  §§  777,  789. 
Sale,  securities  for  purchase  money,  infants,  9  777. 
Sale,  securities  for  purchase  money,  referees  may  take, 

§  777. 
Sale,  securities,  receipt  for  to  be  filed,  §  790. 
Sale,  terms  of,  to  be  made  known  at  time,  8  782. 
Sale  to  be  at  auction,  t  776. 
9ale,  when  may  be  ordered,  §  763. 
Sale,  who  may  not  purchase,  §  783. 
Sale  of  site  of  town  or  city,  improvements,  rigiht  of 

co-tenant  to  purchase,  f  763. 
Sale  of  site  of  town  or  city,  when  ordered,'!  763. 
Sale  of.  specific  tract  by  tenant  In  common,  how  suck 

land  allotted,  §  764. 
Sale,  securities,  receipt  for,  §  790. 
Sale,  securities  must  be  taken  in  name  of  parties,  §  790. 
Sale,  securities  taken  by  referee,  distribution  of,  {  77X 
Specific  tract,  of,  conveyed  by  one  tenant,  {  764. 
Summons,  service  by  publication,  S  767. 
Summons  must  be  directed  to  whom,  |  756. 
Surveyor,  fees  of,  apportionment  of,  §  768. 
Surveyor  may  be  employed,  {  764. 
Tenants  for  years,  when  not  affected  by,  8  767* 
Townslte,  proceedings  on  partition  of,  |  763. 
Unequal,  compensation  adjudged  in,  8  792. 
Unknown  tenants,  court  must  protect.  8  780. 
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Unknown  owners  or  Interest,  protection  of  rights  of, 

§  763. 
Vested  future  interests,  to  be  protected,  |  781. 
Ward's  estate,  of,  (  1772. 
When  property  includes  city  or  town,   proceedings, 

S  763. 
Where  action  for,  must  he  brought,  S  392. 
Who  may  maintain,  §  752. 

PARTNERSHIP,  administrator,  partner  as,  §  1365. 
Declarations  of  partner,  §  1870. 
Executor's  sale  of  firm  interest,  (  1624. 
Judicial  officer  not  to  have  partner  practicing  law, 

$  172. 
Juror,  partner  as,  $  602. 
Petition  for  sale  of  mine  by,  §  1530. 
Presumption  of,  §  1963. 
Presumption  in  favor  of  contract  of,  {  1963. 
Aeceiver  for,  §  564. 
Referee,  partner  cannot  be,  §  641. 
Suit,  firm  name,  (  388. 

Surviving  partner  to  settle  up  business,  §  1586. 
Surviving  partner,  compelling  accounting  by,  S  1685. 
Surviving  partner,  duty  to  account,  §  1585. 

PATENT,  limitation  of  actions  by  patentee  of  state,  §(  316, 

817. 
PAYMENT,  one  entitled  to  receipt  on,  §  2075. 

Presumption  of  from  possession  of  order,  (  1968. 
Presumption  that  money  paid  was  due,  §  1968.  ; 

Presumption  that  obligation  delivered  up   has  been 

paid,  §  1963. 
Tender,  objection  to,  must  be  specified,  $  2076. 
Tender,  ofCer  in  writing  to  pay  equivalent  to,  §  2074. 
PEDIGREE.    Common  reputation,  evidence  of,  when  ad- 
missible, §  1870. 
Declarations  of  decedent,  evidence  of,  I  1852. 
Venue  of  action  to  recover,  §  393. 
What  admissible  as  evidence  of,  §  1870. 
PENALTY:     See  Fine. 

Arrest  in  action  for,  §  479. 
Arrest  for,  in  justice's  court,  §  861. 
Contempt,  for,  S  1218. 
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Defacing  or  taking  down  notice  of  execution  sale,  for, 

S  693. 
Bmbezzllng  decedent's  estate,  or  disobeying  citation  to 

appear  in  the  matter  thereof,  for,  {  1460. 
Justice's  conrt,  action  to  recoyer  in,  {  112. 
Limitation  of  action  on,  §S  838,  340. 
Limitation  of  action  to  recover,  from  stockholders  and 

directors,  S  369. 
Mandamus,  for  disobedience  to,  |  1097. 
Practicing  law  without  license,  f6r,  (  281. 
Selling  under  execution  without  notice,  for,  |  698. 
Will,  for  nondelivery  of,  to  probate  court,  §  1298. 
PENDENCY  OF  ACTION  as  ground  of  demurrer,  |  430. 
Notice  of,  filing  of,  §  409. 
When  action  deemed  pending,  |  1049. 
PEOPLE,  execution  to  be  in  name  of,  {  682. 
Security,  do  not  give,  ((  629,  1068. 

See  State. 
PERFORMANCE,  of  conditions  precedent,  how  averred* 
S  467. 
Time  of,  of  act,  may  be  extended,  §  1064. 
PERISHABLE  PROPERTY.    Appeal  from  Judgment  direct* 
ing  sale  does  not  stay,  §  949. 
Attachment  of,  §  647. 
Attachment  of,  proceeds  of  sale  of,  §  660. 
Notice  of  execution  sale  of,  §  692. 
Sale  by  executor  or  administrator,  8  1622. 

PERJURY,  number  of  witnesses  to  prove,  |  1844. 

Proof  necessary,  (  1968. 
PERPETUATING  TESTIMONY,  mode  of,  H  3083-2087. 

See  Depositions. 

PERSON,  definition  of  injury  to,  S  29. 

Includes  corporation,  (  17. 

Joinder  of  actions  fbr  injuries  to,  |  427. 
PERSONAL  PROPERTY,  attachment  of,  manner  ot,  |  542. 

Includes  what,  (  17. 

Limitation  of  action  for  injury  to,  ^  338. 
PESTILENCE  as  cause  for  removal  of  court,  1 142. 
PETIT  LARCENY,  Justice  has  Jurisdiction  of,  S  115. 
PHONOGRAPHIC  REPORTER,  absent,  clerk  to  t^ke  testi- 
mony, §  1051. 
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Appointment  and  tenure  of  office,  I  269. 

Attention  to  duties  in  person,  §  271. 

Attention  to  duties  in  person,  excuse  from,  §  271. 

Clerk  to  take  down  testimony  where  tbere  is  no.  S  1061. 

Compensation  of,  §  274. 

Compensation  of,  how  paid,  §  274. 

Competency,  certificate  of,  |  270. 

Competency,  test  of,  |  270. 

Duties  of,  §  269. 

Fees  of,  I  274. 

Fees  of,  where  one  temporarily  appointed,  I  274. 

Number  of,  S  269. 

Oath  of,  I  272. 

Pro  tempore,  §  271. 

Fro  tempore,  oath  of,  t  272. 

Pro  tempore,  fees  and  compensation  of,  §  274. 

Pro  tempore,  report  of,  prima  facie  evidence,  |  273. 

Qualifications  of,  and  how  tested,  ft  270. 

Reference  to  report  of,  on  hearing  motion  for  new  trial, 

§  660. 
Report  of,  prima  facie  evidence,  §  278. 
Supreme  court,  for,  provided  for  in  Political   Code, 

S  268. 
Transcript  of  notes,  prima  facie  correct,  {  278. 
PLACE  OF  TRIAL,  absence  or  disability  of  justice,  trans- 
fer of  actions,  |  90. 
Actions  brought  in  wrong  county,  action  may  be  tried, 

§  396. 
Appeal  from  order  on  motion  for  change,  time  for, 

S  939. 
Appeal  lies  from  order  relating  to  change,  §  968. 
Brought  in  wrong  county,  how  defendant  may  demand 

change,  S  396.' 
Change  of,  costs  of,  S  899. 
Change  of,  disquallflcation  of  judge  where  more  than 

one  judge  in  county,  1 170. 
Change  of,  disqualification  of  judge  or  justice,  I  398. 
Change  of,  grounds  of,  |  897. 
Change  of,  to  what  court  transferred,  |  898* 
Change  of,  transmission  of  papers,  §  899. 
Change  of,  power  of  court  to  which  transferred,  §|  899, 

837. 
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Change  of,  appeal  from  order  does  not  stay,  §  949. 

Change  of,  where  Justice  prejudiced*  |  90. 

Claim  and  dellyery  in  Justice's  court,  |  889, 

Condemnation  proceedings,  §  1248. 

County  or  city,  action  against,  where  brought,  |  394. 

County  or  city,  action  by,  transfer  o(  to  another  oomUy, 

S  894. 
Defendant  improperly  Joined,  {  895. 
Defendant  Joined  to  have  trial  in  his  county,  §  396. 
Foreclose  mortgage  or  lien  on  realty,  where  brought, 

S  392. 
Forfeiture,  action  to  recover,  §  893. 
Injunction,  place  of  trial,  where  injunction  demanded, 

§  892. 
Justice's  court,  place  of  trial:   See  Justice's  Court,  "^tl 
Lien  on  realty,  venue  of  action  to  foreclose,  9§  78,  892. 
May  be  changed  when,  §  897. 
May  be  tried  in  any  county,  unless  defendant  objects, 

§  896. 
Mortgage,  venue  of  action  to  foreclose  lien,  i  392. 
Motion  may  be  transferred  to  another  judge,  when. 

S  1006. 
OfTense  committed  on  lake  or  stream  in  several  coun- 
ties, §  398. 
Officer,  action  against,  §  398. 
Order  to  show  cause  may  be  transferred  to  another 

Judge,  when,  (  1006. 
Penalty,  action  to  recover,  S  898. 
Quieting  title,  action  to  be  brought  in  county  where 

land  is,  §  78. 
Real  actions,  §  892. 
Real,  place  of,  when  property- lies  in  two  oountiea, 

S  892. 
Realty,  transfer  of  action  to  another  county,  proceed- 

ingc  after  Judgment,  S  400. 
Transferred  cases  respecting  realty,  proceedings  after 

Judgment,  |  400. 
Transfer  to  another  court,  manner  of,  ||  898,  399. 
Transfer  when  Judge  disqualified,  |  898. 
Transfer  to  another  court,  costs  of,  §  899. 
Transfer  to  another  court,  papers  to  be  tranamlttad, 

S  399. 
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Trnnsltory  actions,  {  896. 

When  defendant  about  to  leave  state,  (  895. 

"When  defendant  nonresident,  §  895. 

When  residence  determines,  §  896. 

When  residence  of  defendant  unknown,  f  896. 

PHRASES,  interpretation  of:    See  Words  and  Phrases. 

PHYSICIAN  as  witness.  §S  1881,  1882. 
Exempt  from  jury  duty,  §  200. 
Property  exempt  from  execution^  §  690. 

PLAINTIFF:   SeeParUes. 
Pleadings  of,  §  422. 

PLEA:    See  Anawer. 

PLEADING:  See  Answer;  Complaint;  Counterclaim;  De- 
murrer. 

Account,  how  to  be  stated,  §  464. 

Action  is  commenced  by  filing  complaint,  §  406. 

Allegations  not  denied,  when  deemed  controverted, 
§  462. 

Allegations  not  denied,  when  deemed  true,  S  462. 

Amended,  filing,  §  472. 

Amended,  service  of,  f  472. 

Amended,  to  bring  in  necessary  parties,  |  889. 

Amendment,  time  for,  when  demurrer  sustained  or 
overruled,  §  476. 

Amendment,  when  variance,  (§  469,  470. 

Amendment  changing  parties,  §  478. 

Amendment  correcting  mistake,  §  478. 

Amendment,  in  Justice  court:    See  Justice's  Court,  V. 

Amendment  of  course,  S  472. 

Amendment  of  course,  filing  and  service  of,  fi  472. 

Amendment,  postponing  trial  in  justice's  court,  $  874. 

Amendment  without  costs,  (  470. 

Answer:   See  Answer. 

Bill  of  particulars,  §§  464,  853. 

Board,  determination  of,  §  456. 

Complaint:   See  Complaint 

Conditions  precedent,  $  457. 

Consolidation  of  actions,  §  1048.- 

Construction  of,  to  be  liberal,  §  452. 

Cross-complaint,  §  442.    See  Cross-complaint 

Cross-demand,  (§  439.  440.    See  Cross-demand. 
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Defects  in,  to  be  disregarded  imleBs  solNitaiitial  jighiM 

affected,  I  476. 
Defendant,  pleadings  of,  |  422. 
Defined,  (  420. 

Demurrer,  §§  430,  481.    See  Demurrer. 
Description  of  real  property  in,  |  465. 
Enlarging  time  for,  |  478. 
Brror  in,  to  be  disregarded  unless  substantial  rlglita 

affected,  §  475. 
Escheat  proceedings.  In,  1 1271. 
Extension  of  time  respecting,  |  1064. 
Facts,  what  to  be  pleaded,  §  426. 
Fictitious  name,  when  party  may  be  sued  by,  I  474. 
Filing,  I  466. 

Form  of,  prescribed  by  code,  §  421. 
Form  of  action,  but  one,  (  807. 

Genuineness  of  instruinent,  when  not  admitted,  |  44S. 
Heading  defective,  |  1046. 
Inspection  of  instrument,  demand  for,  (  449. 
Instruments,  genuineness  of,  how  oontroverted,  |  448. 
Instruments,  genuineness  of,  when  admitted,  |  44S. 
Irrelevant  and  redundant  matter  may  be  stricken  oo^ 

I  458. 
Issue  not  made  by,  how  tried,  §  309. 
Items  of  account,  (  464. 
Joined,  what  actions  may  be,  §  427. 
Joint  debtor,  action  against  after  Judgment*  i|  989. 

994. 
Judgment-roll,  as  part  of,  S  670. 
Judgments,  §§  456,  1962. 
Justice's  court,  in:    See  Justice's  Coart«  V. 
Libel,  answer  in  action  for,  §  461. 
Libel,  complaint  in  action  for,  |  460. 
Limitation,  statute  of,  S  458. 
Lost,  how  supplied,  (  1045. 
Material  allegation  defined,  |  463. 
Names  of,  t  422. 
Objections  to,  waiver,  |  484. 
Ordinance  in  police  court,  S  929. 
Particulars,  bill  of.  If  464,  858. 
Parties,  IS  367-380.    See  Parties. 
Plaintiff,  pleadings  of,  |  422. 
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Prlyate  statutes,  |  469. 

Real  property*  SS  456,  467. 

Kule   by   which   sufficiency  governed   prescribed   by 

.  code,  §  421. 
Separately  stated,  causes  of  action  to  be,  §  427. 
Separately  stated,  defenses  must  be,  |  44X. 
Service  of,  S  466. 

Sham  answer  may  be  stricken  out,  |  463. 
Slander,  complaint  in  action  for,  S  460. 
Special  issues  not  made  by  pleadings,  how  tried,  §  309. 
Statute,  private,  §  469. 
Statute  of  UmiUtions,  §  468. 

Striking  out  redundant  and  Irrelevant  matter,  |  463. 
Striking  out»  order  deemed  excepted  to,  S  647* 
Subscription  to,  {  446. 

Supplemental,  for  revival  of  Judgment,  (  686. 
Supplemental,  to  bring  in  necessary  parties,  |  389* 
Supplemental,  when  allowed,  §  464. 
Title,  defective  or  want  of,  effect  of,  I  1046. 
Variance,  amendment,  (f  469,  470. 
Variance,  immaterial,  how  provided  for,  f  470. 
Variance,  what  is  not  but  a  failure  of  proof,  ft  471. 
Variance,  when  material,  §  469. 
Verification  of,  affidavit,  |  446. 
Verification  of,  by  attorney,  |  446. 
Verification  of,  by  officer  of  corporation,  9  446. 
Verification  of,  by  one  other  than  party,  S  446. 
Verification  of,  manner  of,  §  446. 
Verification,  may  be  by  affidavit,  {  2009. 
Verification  of,  when  necessary,  {  446. 
What  constitutes,  in  proceedings  against  Joint  debtor 

after  Judgment,  {  993. 
What  pleadings  are  allowed,  §  422. 
Written  instruments,  S§  447-449. 
Written  Instrument  in  Justice's  court,  ^  886. 

PLURAL  includes  singular,  I  17. 

POLICE  COURT,  action  in,  commenced  by  filing  complaint, 

S  929. 
Act  transferring  records  and  proceedings  to,  p.  783,  §  3, 

Stats. 
Answer  may  be  oral  or  written,  |  931. 
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Answer,  when  may  be  made,  |  981. 
Appeal  to  superior  court,  |  974-980.    See  Appoal. 
Attorney,  license  not  necessary  to  practice  as,  in,  f  2SL 
Complaint,  filing,  S  929. 
Complaint  to  contain  what,  |  929. 
Complaint  In,  to  be  yerlfled,  |  929. 
Impaneling  Jury,  manner  of,  S§  260,  251« 
Jurors  for,  how  summoned,  S|  2S0,  231. 
Mandamus,  cannot  issue,  |  1086. 
Ordinance,  how  pleaded,  |  929. 
Ordinance,  violation  of,  how  pleaded,  |  929. 
Proceedings  conducted  as  in  Justice's  court,  |  9SS. 
Provided  for  in  Political  Code,  1 121. 
Record,  police  courts  are  not  courts  ot  i  Si- 
Seal,  has,  S  147. 
Seal,  form  of,  |  160. 
Summons,  time  for  issuing,  |  980. 
Trial,  adjournment,  S  931. 
Trial,  time  for,  §  931. 
Trial  by  court,  in  what  cases  will  be  had  on  vtoIatlBC 

ordinance,  |  982. 
Trial  by  Jury,  when  defendant  entitled  to  on  vlOlAting 

ordinance,  S  932. 

POLICE  JUDGE  may  take  acknowledgement,  affidavit, 
deposition,  i  179. 

POLLING  JURY,  S  618. 

POSSESSION,  adverse,  S§  318  et  seq.  See  Adverse  Pos- 
session. 

Issue  of  title,  evidence  of  continued  possessloa  of  re- 
mote occupant,  S  1834. 

Parties  defendant,  who  may  be  Joined  in  action  te; 
§  379. 

Presumption  of  ownership  from,  1 1963. 

Realty,  action  to  recover,  costs  of  course  allowed  when, 
S  1022. 

Writ  of,  who  may  have,  fi  380. 

Writ  of:   See  Assistance. 

POSTPONEMENT,  costs  may  be  imposed,  t  1029. 
Forcible  entry,  etc.,  1 1178, 
Mandamus,  on,  S  1090. 
Trial,  ii  596,  596. 
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Trial,  justice's  court,  ifi  878^76. 
Trial,  commission,  retura  of,  I  2027. 

See  Contlnuaiice;  Justice's  Court,  XIII. 

POWER  OP  ATTORNEY  to  act  as  counsel  In  Justice's 
court,  I  -96. 

PRACTICE:   Bee  Trial. 

Action,  when  commenced,  fi  350. 

BSmlnent  domain,  rules  of  practice  goyeming,  ft  1256, 
1262. 

Brror  disregarded  unless  substantial  rights  aitected* 
I  476. 

Orders  out  of  court  without  notice,  how  yacated  or 
modified,  |  937. 

Power  of  court  where  procedure  not  specifically  pro- 
vided, t  187. 

Time,  extension  of,  generally,  t  1054. 

Vacancy  In  ofilce  of  judge  does  not  affect  proceedings, 
§184. 
PREFERENCE,  claims  for  wages,  §S  1204-1207. 

Oondemnatlon  proceedings,  preference  of  oyer  other 
civil  actions,  §  1264. 

Debts  against  decedent's  estate,  Sfi  1643-1645. 

Election  contests,  preference  of  on  appeal,  S  67. 

Family  allowance,  preference  of,  %  1467. 

In    making    appointment    of    special    administrators, 
S  1418. 

Probate  appeals,  preference  given  to,  |  67. 

Wages  a  preferred  claim  against  estate  of  decedent, 
i  1206. 

Where  several  persons  equally  entitled  to  adminis- 
trator, i  1366. 

Who  entitled  to.  In  appointment  of  guardian,  1 1761. 

PRE8ENT  Includes  future,  ft  17. 

PRESUMPTIONS.    Ancient  documents  presumed  genuine, 

t  1963. 
Binding  on  jury,  |  1961. 
Books  containing  laws  of  foreign  country  or  sister 

state  presumed  correct,  {  1900. 
Conclusive,  enumeration  of,  fi  1962. 
Conclusive,  estoppel  in  pals,  S  1962. 
Conclusive,  estoppel  by  acts  in  pais,  S  1962. 

Cod^  Cir.  Proc— 86. 
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C<mclu«iye,  estoppel  by  "Btandlng  br,"  t  1962. 

ConcluBlve,  generally,  |  1962. 

Conclusive,  guilty  intent,  when,  |  1962. 

Conclusive  Judgment,  ||  1908,  1962. 

Conclusive,  legitimacy,  §  1962. 

Conclusive,  malicious  intent,  when,  |  1962. 

Conclusive,  order  of  court*  H  1908,  1962. 

Conclusive,  presumption  made  conclusive  by  atatate, 
S  1962. 

Conclusive,  recital  in  written  instrument,  f  1962. 

Conclusive,  tenant  cannot  deny  landlord's  title,  |  1962. 

Controvertible,  S  1961. 

Deanitlon  of,  |  1959. 

Disputable,  SS  1961,  1968. 

Disputable,  acquiescence,  presumption  from,  |  1963. 

Disputable,  ancient  writing,  §§  84,  1968. 

Disputable,  arbitration,  all  matters  passed  upon,  f  1962. 

Disputable,   arbitrators   passed   on   all   matters    sub- 
mitted, t  1968. 

Disputable,  arising  from  order  of  court,  |  1909. 

Disputable,  books  containing  reports  of  cases,  {  1962. 

Disputable,  books  printed  by  authority,  §  1963. 

Disputable,  burial  ground,  dedication  of,  S  1963. 

Disputable,  books,  contents  of,  correct,  f  1963. 

Disputable,  consequence  of  act  intended,  f  1963. 

Disputable,  consideration  for  bill  or  note,  S  1963. 

Disputable,  consideration  for  indorsement,  §  1963. 

Disputable,  continuance  of  thing,  §  1968. 

Disputable,  consideration  from  writing,  f  1963. 

Dbqmtable,    course    of   business,    ordinary   ioUowed» 
t  1963. 

Disputable,  course  of  nature,  or  habits  of  Uf^,  ordi- 
nary, 9  1963. 

Disputable,  court  acting  withlD  Jurisdiction,  |  1963. 

Disputable,  date,  correct,  |  1963. 

Disputable,  death  after  seven  years,  |  1963. 

Disputable,  death,  priority  of,  t  1963. 

Disputable,  dedication  of  burial  ground,  S  1963. 

Disputable,  delivery,  §  1968. 

'Disputable,  delivery  from  possession  of  order  f6r  de- 
Uvery,  S  1963. 
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Disputable,  delivery  imports  ownership  of  deliyeree, 
S  1963. 

Disputable,  fairness  of  private  transactions,  9  1968. 

Disputable,  generally,  §  1963. 

Disputable,  higher  evidence  is  adverse,  if  lower  pro* 
duced,  S  1963. 

Disputable,  identity  of  person  from  identity  of  name^ 
S  1963. 

Disputable,  indorsement  of  bill  or  note,  time  of,  t  1968. 

Disputable,  indorsement,  where  made,  §  1968. 

Disputable,  innocence,  9  1963. 

Disputable  issue,  all  matters  in  passed  upon,  |  1963. 

Disputable,  Judge  acting  within  jurisdiction,  §  1968. 

Disputable,  Jurisdiction  that  court  or  Judge  acts 
within,  S  1963. 

Disputable,  Jury  must  find  according  to,  S  1961. 

Disputable,  law  has  been  obeyed,  S  1963. 

Disputable,  legitimacy,  |  1963. 

Disputable,  letters  mailed  were  received,  1 1963. 

Disputable,  marriage,  S  1963. 

Disputable,  may  be  rebutted  by  evidence,  |§  1961, 1968. 

Disputable,  money  paid  to  a  person  was  due,  §  1968. 

Disputable,  nonconclusive  Judicial  record  correcL 
i  1963. 

Disputable,  obligation  delivered  up  paid,  |  1968. 

Disputable,  officer  regularly  appointed,  §  1968. 

Disputable,  official  duty  performed,  §  1963. 

Disputable,  ordinary  care  taken  of  one's  own  concerns, 
t  1968. 

Disputable,  ownership  from  acts  of  dominion  or  from 
reputation,  S  1963. 

Disputable,  ownership  from  common  reputation,  S  1963. 

Disputable,  ownership  from  exercising  acts  of  owner- 
ship, S  1963. 

Disputable,  partnership,  S  1963. 

Disputable,  payment  from  possession  of  order  for  pay- 
ment, S  1963. 

Disputable,  payment  of  earlier  rent  and  installments 
on  production  of  later  receipt,  §  1963. 

Disputable,  possession  imports  ownership,  $  1963. 

Disputable,  rent,  last  receipt  for,  f  1963. 

Disputable,  shorthand  notes,  §  273. 
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Disputable  Burvlyorship,  1 1963. 

Disputable,  suppressed  evidence  adyerse,  9  1962. 

Disputable,  that  one  takes  ordlnaiy  care  of  his  eoD- 
cems,  S  1963. 

Disputable,   trustee,   bare,   has   oonyejed  to  cestal, 
t  1963. 

Disputable,  unlawful  Intent,  1 1968. 

Disputable,  witness  presumed  to  speak  truth,  §  1847. 

Disputable,  writing  thirty  years  old,  S  1963. 

Document  oyer  thirty  years  presumed  genuine,  f  1962. 

Error  not  presumed  prejudicial,  {  476. 

Foreign  judgment,  presumption  arising  from,  |  1916. 

Marriage,  presumption  of,  S  1963. 

May  be  controverted,  when,  f  1961. 

May  be  rebutted  by  evidence  unless  made  condoslyf, 
S§  1961, 1963. 

Officer  regularly  appointed,  |  1963. 

Partnership,  presump^on  as  to,  §  1963. 

Possession,  presumption  of  ownership,  |  1963. 

Possession  of  realty,  presumption  as  to,  S  821. 

Refusal  to  produce  books  and  papers,  on,  |  1060. 

Survivorship,  presumptions  respecting,  |  1963. 

Tenant,  possession  of,  presumption  as  to,  §  386. 

Witness  presumed  to  speak  truth,  §  1847. 

Words  presumed  used  in  ordinary  acceptation,  |  186L 
PRIEST,  exempt  from  jury  duty,  %  200. 

Privileged  communication,  S  1881. 
PRIMARY  EVIDENCES    See  EMdence.  n. 
PRIMA  FACIE  EVIDENCE:     See  Bvidence,  IL 
PRINCIPAL  AND  AGENT:    See  Agency. 
PRINTING  included  in  wriUng,  S  17. 
PRISONER,  adverse  possession  against,  S  328. 

Confined  on  civil  process,  discharged  on  what  condi- 
tions, i  1143. 

Deposition  of,  SS  1995-1997. 

Discharge  of,  by  order  of  plaintifC.  no  second  arrest, 
«  1163. 

Discharge  of,  denied,  second  application,  1 1150. 

Discharge  of,  evidence,  hearing  of,  |  1146. 

Discharge  of.  exempts  from  subsequent  arrest,  flUl. 

Discharge  of.  final,  S  1151. 


PRISONBR-4>EOBATB    COURT.  1018 

Discharge  of,  judgment  remains  in  force,  i  1162. 

Discharge  of,  notice  of  application  for,  |  1144. 

Discharge  of,  notice  of  application  for,  serrice  of, 
t  1145. 

Discharge  of,  oath  to  be  adrntnlstered,  §  1148. 

Discharge  of,  order  of,  S  1149. 

Discharge,  examination  for  before  jndge,  9  1146. 

Discharge,  examination  for,  answers  in  writing  may  be 
required,  |  1147. 

Escape,  limitation  of  action  for,  f  340. 

Imprisonment,  effect  on  running  of  statute,  $  328. 

Limitation  of  action  in  case  of  imprisonment,  §S  328, 
352. 

Plaintiff  may  order  discharge  of,  |  1153. 

Support  of,  plaintiff  to  advance  funds  for,  |  1164. 

Witness,  as,  §§  1995-1997. 

Witness,  order  for  production  of,  |§  1995,  1996. 
PRIVATE  STATUTE,  defined,  §  1898. 

Foreign  law-books  admissible  in  evidence,  |  1900. 

How  pleaded,  §  459. 

Recitals  in,  how  far  evidence,  S  1903. 
PRIVATE  SITTINGS,  in  certain  cases,  §  126. 
PRIVATE  WRITINGS:   See  Writings. 
PRIVILEGED  COMMUNICATIONS,  §§  1880-1882.    See  Wi^ 

nesses. 
PROBATE  COURT:    See  Executor  and  Administrator;  Es- 
tate of  Decedent;  Public  Administrator. 

Appeals,  §  1714. 

Appeal's,  preference  given,  S  57. 

Appeal  from  decree  settling  trustee's  account  after 
distribution,  §  1701. 

Chambers,  power  of  court  at,  §  166. 

CitoUon,  how  directed,  {  1707. 

Citation,  how  issued,  §  1708. 

Citation,  how  served,  §  1709. 

Citation,  what  to  contain,  $  1707. 

Citation  by  personal  notice,  |  1710. 

Citation  to  be  served  five  days  before  return,  (  1711. 

Costs,  by  whom  to  be  paid,  §  1720. 

Court  to  try  case  when  no  jury  demanded,  |  1717. 

Decrees  of,  need  not  recite  jurisdiction,  (  1704« 
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Decrees  of,  to  be  entered  in  minutes,  ^  170i. 

Decrees  of,  to  be  recorded,  S  1719. 

Decree,  recorded,  as  notice,  t  1706. 

Guardian,  appearance  by,  S  1722. 

Guardian,  appointment  of:     See  Guardian,  L 

Guardian,  service  of  notice  upon,  §  1722. 

Issues  Joined,  how  tried  and  disposed  of,  9  1716. 

Judgments  of,  entered  and  enforceable  as  other  Judg- 
ments are,  S  1716. 

Jury  trial  where  issues  of  fact  Joined,  1 1717. 

New  trial,  SS  1714, 1717. 

Notice,  personal,  to  be  by  citation,  §  1710. 

Notice,  recorded,  order  or  decree  as,  |  1706. 

Orders  of,  need  not  recite  Jurisdiction,  S  1704. 

Orders  of,  to  be  entered  in  minutes,  t  1704. 

Order,  recorded,  as  notice,  §  1706. 

Personal  notice  to  be  by  citation,  f  1710. 

Power  of,  at  chambers,  §  166. 

Practice,  rules  of  in  general,  |  1718. 

Practice  of,  sections  of  code  governing,  (  1713. 

Preferences  given  to  appeals  in  probate,  |  57. 

Public  administrator,  S$  1726-1744.  See  PubUc  Admin- 
istrator. 

Publication,  how  often  to  be  made,  9  1705. 

Recorded  order  of  decree  as  notice,  |  1706. 

Service  on  guardian,  equivalent  to  service  on  wardp 
i  1722. 

Transfer  of  books,  papers  and  actions  to  superior  court, 
S  79. 

Vacancy  in  trusteeship,  filling,  S  1702. 

Writs  and  process  necessary  may  be  issued  at  cham- 
bers, S  166. 

Wills,  probate  of:     See  Wills,  VU,  X,  XL 

PROCESS:    See  Summons. 
Abbreviations,  |  186. 
Abuse  of,  contempt,  S  1209. 
Abuse  or  disobedience  of,  a  contempt,  f  1209. 
Amendment  of,  power  of  court,  f  128. 
Chambers,  power  of  Judge  at,  to  issue.  It  165, 166. 
Ck>ntempt,  for  abuse  of,  i  1209. 
Defined,  S  17. 
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Discharge  of   persons   Imprisoned   on   civil   process, 

SS  1143-1154. 
Disobedience  of,  contempt,  f  1209. 
Execution  of,  where  new  county  formed,  p.  780,  Stats. 
Ouardian,  service  on,  as  service  on  ward,  S  1722. 
How  far  extends,  S  78. 
Interference  with,  contempt,  f  1209. 
Joint  debtors,  to,  after  Judgment,  S{  989-991. 
Justice's  court,  issuance  in,  §  91. 
Justice's  court,  from,  duty  of  sheriff  and  deputy  to 

serve,  §  87. 
Justice's  court,  in,  payment  of  fees,  S  91. 
Justice's  court,  may  issue  to  any  part  of  county,  |  919. 
Justice's  court,  to  be  Issued  without  blanks,  %  920. 
Language  to  be  used  in,  §  185. 
Mistake,  relief  from,  i  473. 
Mode  of  carrying  Jurisdiction  into  effect,  §  187. 
Power  of  court  to  amend  and  control,  S  128. 
Power  of  Judges  at  chambers,  to  Issue,  §S  165,  166. 
Return  of,  in  Justice's  court,  §§  87,  89. 
Seal,  want  of,  not  to  affect,  when,  p.  781,  Stats. 
Service  in  case  of  non-residents,  §  1015. 
Service  by  telegraph,  f  1017. 
Service  on  associates  in  business,  t  388. 
Service  on  necessary  parties  ordered  in  by  court,  §  389. 
Service  on  guardian,  §  1722. 
Service  on  persons  transacting  business  under  common 

name,  S  388. 
Signifies  what,  S  17. 
Superior  court,  process  of,  extends  to  all  parts  of  state, 

S  78. 
Telegraph,  service  by,  S  1017. 

PRbFITS:     See  Executors  and  Administrators,  V. 
From  time  of  execution  to  redemption,  §  707. 
Mesne,  limitation  of  actions  for,  §  336. 

PROHIBITION,  alternative,  requisites  of,  §  1104. 
Alternative  or  peremptory,  ft  1104. 
Appeal,  §  1109. 

Appeals,  code  sections  relating  to  apply,  §  1110. 
Code  secUons  that  apply  to,  §§  1105, 1109,  1110. 
Counterpart  of  mandamus,  ^  1102. 
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Defined,  i  1102. 

Effect  of  on  proceedings  in  inferior  tribiinal,  S  1102. 

Hearing  at  any  time,  §  1108. 

Holidays,  may  be  Issued  and  served  on,  §  76. 

In  what  cases  may  issue,  §  1103. 

Issued  on  affidavit,  §  1103. 

Limitation  of  action,  effect  of  prohibition,  f  351 

May  be  issued  or  served  any  day,  t  134. 

New  trial  in,  §  1109. 

New  trials,  code  sections  relating  to,  apply,  ^  lUO. 

Peremptory,  requisites  of,  I  1104. 

Return  and  hearing  may  be  at  any  time,  (  1108. 

Superior  Judge  or  court  may  issue,  t  76. 

Supreme  court  may  issue,  |  61. 

Supreme  court  may  not  grant  at  chambers,  §  165. 

To  whom  may  issue,  §  1103. 

What  courts  may  issue,  {  1103. 

What  sections  of  code  apply  to,  tt  1105,  1109. 

When  will  issue,  ^  1103. 
PROOF:    See  Evidence. 
PROPERTY,  deflniUon  of  injury  to,  |  28. 

Includes  real  and  personal,  (  17. 

Joinder  of  actions  for  injuries  to,  (  427. 
PROVISIONAL    REMEDIES,   affidavit   may  be  used  on, 

S  2006. 
PUBLIC  ADMINISTRATOR,  account,  faUure  to,  a  mis- 
demeanor, I  1744. 

Account,  failure  to,  duty  of  district  attorney,  (  1744. 

Account,  failure  to,  punishment  for,  §  1744. 

Account,  copy  of  to  be  filed  with  estate,  ^  1739. 

Account,  order  for,  S  1735. 

Accounting  to  county  clerk,  time  of,  |  1739. 

Accounting  and  delivering  up  estate,  where  executor 
appointed,  §  1730. 

Act  requiring  coroner  to  act  as  in  certain  cases,  p.  781. 

Bond  of,  §  1727. 

Civil  officers  to  notify  of  property  subject  to  waste; 
S  1731. 

Code  sections  applicable  to,  f  1743. 

Deposit  of  moneys  with  county  treasurer,  {  1737. 

Deposit  with  county  treasurer,  duties  and  compensatlaa 
of  treasurer,  $  1737. 
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Deposit  with  county  treasurer,  iziTestment  by  treasurer^ 

S  1737. 
Deposit  with  county  treasurer,  payment  of  unclaimed 

money  into  state  treasury,  ^  1737. 
Deposit  with  county  treasurer,  money,  how  drawn, 

t  1737. 
Deposit  of  funds  with  corporation,  p.  769,  t  8,  Stats. 
Duty  of  persons  in  whose  house  stranger  dies,  to  give 

notice  to.  §  1728. 
Bscheat,  |  1737. 

Estates  which  may  he  administered  by,  S  1726. 
Every  six  months  return  of  condition  of  estate  to  be 

made,  |  1736. 
Examination  of  one  charged  with  embezzlement,  ques- 
tions to  be  written,  signed  and  filed,  S  1734. 
BiXamination  of  one  charged  with  embezzlement,  pun- 
ishment for  disobedience  or  refusal  to  answer, 

t  1734. 
Examination  of  person  charged  with  embezzlement  or 

withholding  estate,  S  1733. 
Failure  to  account,  a  misdemeanor,  f  1744. 
Failure  to  pay  over  money,  proceeding  against,  for, 

t  1740. 
Fees  of  officers,  when  and  by  whom  paid,  S  1741. 
How  to  administer,  (  1729. 
Inventory,  §  1729. 

Letters  of,  when  and  how  obtained,  |  1727. 
Must  institute  suits  to  recover  property,  $  1732. 
Must  take  out  letters  with  reasonable  dispatch,  1 1727* 
Not  to  be  interested  in  payments,  §  1738. 
Oath  of,  t  1727. 

Oaths  may  be  administered  by,  t  1742. 
Order  for  delivery  of  property  to  heirs  or  executors, 

I  1736. 
Order  of  appointment,  S  1366. 
Order  on,  to  turn  property  over  to  county  treasurer, 

i  1740. 
Order  on,  to  account,  §  1736. 
Proceedings  against  for  failure  to  pay  over  money, 

t  1740. 
Report,  affidavit  that  he  is  not  interested  in  payments, 

I  1738. 
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Return  of  condition  of  estate  to  be  maoe  eyety  six 

months  and  published,  §  1736. 
Unclaimed  estate^  how  disposed  of,  I  1739. 
Waste,  civil  officer  must  inform  of,  I  1731. 
What  estates  may  be  administered  by,  ^  1726. 
When  may  be  directed  to  take  estate,  |  1411. 
When  to  account  for  estate,  t  1780. 
When  to  deliver  up  estate,  f  1780. 
When  to  settle  with  county  clerk,  t  1739. 
When  to  be  appointed,  (  1365. 

PUBLICATION,  affidavit  to  prove,  i  2010. 

Changed  names,  of,  |  1279. 

Default,  where  service  by,  procedure,  t  585. 

Judgment  roll,  where  summons  served  by,  S  670. 

Newspaper,  publication  in,  how  proved,  9  2010l 

Notice  of  dissolution  of  corporation,  9  1230. 

Notice  of  petition  for  probate,  of,  §  1303. 

Notice  to  lienholders,  on  partition,  service  of,  by,  {  762. 

Order  for  sale  of  ward's  property,  ot  t  1783. 

Order  to  appear  in  escheat  proceedings,  of,  I  1269. 

Petition  for  change  of  name,  of,  S  1277. 

Probate  proceedings,  publications  in,  number  of,  1 1713. 

Probate  proceedings,  how  often  to  be  made  in  general, 
S  1705. 

Service  on  unknown  or  non-resident  parties  in  par- 
tition, §  757. 

Summons,  of,  default  for  failure  to  answer,  f  585. 

Summons,  when  and  how  made,  IS  412,  413. 

Summons  in  partition,  S  757. 

Summons  to  unknown  parties  in  suit  to  quiet  title, 
S  750. 

PUBLIC  LAND,  certificate  of  purchase  or  of  location  as 

evidence,  S  1925. 
Adverse  possession,  effect  on  certificate  of  location  or 

purchase,  i  1925. 
Holding  for   mining   purposes,   effect  on   certificate 

S  1925. 
Void  letters  patent,  limitation  of  action  to  recover  land, 

S  317. 

PUBLIC  OFFICER:    See  Officer. 

PUBLIC  USE,  S  1238.    See  Eminent  Domain. 
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QUESTIONS  OF  LAW  AND  FACT.    Fact,  qaestions  of. 
to  be  tried  by  jury,  |  2101. 
Issues  ot  fact,  how  tried,  S  698. 
Issues  of  fact  to  be  tried  by  jury  unless  waived,  1 882. 
Issues  of  law,  how  tried,  |  691. 
Law,  questions  to  be  addressed  to  court,  f  2102. 
Law,  what  are  questions  of,  I  2102. 
'Writ  of  possession,  |  380. 

QUIETING  TITLE.     Action  inyolving  yalidity  of  gift  or 

trust  under  will,  determinalion  final,  $  738. 
Action  involving  validity  of  gift  or  trust  under  will, 

will  admissible,  S  738. 
Action  lies  to  determine  adverse  claim  in  what  cases, 

«§  738,  749. 
Action  to  "be  brought  in  county  where  land  is,  §  78. 
Adverse  claim,  action  to  determine,  S  1050. 
Adverse  claims  may  be  determined  in  condemnation 

proceedings,  $  1247. 
Adverse  claim,  parties  In  suit  to  determine,  S§  380,  381. 
Costs,  when  plaintlfC  cannot  recover,  |  739. 
Co-tenants  may  unite  in  suit  to  determine  mdverie 

claim,   S  381. 
Cumulative,  remedy  is,  $  751. 
Default,  t  739. 
Disclaimer,  S  739. 
Hearing  and  evidence,  §  751. 
Heirs,  quieting  title  by,  S  1452. 
Improvements,  §  741. 
Injunction,  S  526. 

Judgment  in  and  conclusiveness  of,  9fi  750,  751. 
Jury  trial,  right  to,  i  738. 
Jurisdiction,  court  has  to  inquire  into  and  determine 

what  questions,  §  751. 
Lis  pendens,  to  be  filed,  §  749. 
Parties,  |§  379,  738. 

Parties,  unknown  defendants,  how  described,  |  749. 
Possession  of  executor  for  purpose  of,  S  1581. 
Suit  for,  by  or  against  executor,  §  1582. 
Summon,  form  and  contents  of,  S  750. 
Summons,  posting  copy  on  property,  S  750. 
Summons,  publication  of,  §  750. 
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SommonB,  senrice  of,  S  7(0. 

BummonB,  service  of,  affidavit  as  to,  §  760. 

Summons,  service  on  unknown  or  non-resident  daCead- 

ants,  t  760. 
Summons,  time  to  issue^  |  760. 
Survey,  etc.,  of  property,  if  742,  748. 
Title,  termination  during  action,  f  740. 
Unknown  parties,  claims  of,  how  determined,  f  i  74$- 

751. 
Unknown  parties,  hearing  of  adverse  claim  and  Indc- 

ment,  f  751. 
Unknown  defendants,  how  may  be  described  In  ooat- 

plaint,  S  749. 
Unknown  parties,  judgment  by  default  not  entered* 

t  751. 
Unknown  parties,  rights  and  liabilities,  t  750. 
Unknown  parties.  Judgment,  conclusiveness  of,  f  76L 
Unknown  parties,  summons,  how  served,  S  760. 
Unknown  parties,  summons  Issued  to,  t  749. 

QUI  TAM  ACTION,  llmltaUon  on,  {  340. 

QUORUM,  arbitrators,  S9  1053,  1285. 

Majority  may  act  where  joint  authority  given,  |  15. 
Referees,  9  1058. 

Senate  sitting  as  court  of  Impeachment,  qaonna  at 
t  36. 

QUO  WARRANTO:    See  Usurpation  of  Office  and  Fnj^ 
chise. 
Superior  court  or  judge  may  issue,  {  76. 

RAILROAD  CORPORATION,  eminent  domain,  |  1238. 
Ck>ndemnation  for  estimating  cost  of  fences  and  cattle- 
guards,  i  1248. 

REAL  PROPERTY,  acknowledgment  of  conveyance,  any 

judge  or  justice  may  take,  §  179. 
Actions  respecting,  must  be  brou^t  where,  |  892. 
Action  to  recover  possession,  oosts  of  course  allowed, 

when,  9  1022. 
Adverse  possession  of,  %%  818  et  seq.    See  Adverse  Pos> 

session. 
Agreement  for  sale  of,  'to  be  written,  |  1978. 
Arbitration,  question  of  title  may  not  be  submitted  ti^ 

S  1281. 
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Attachment  of,  maimer  of,  |  542. 

Attachment  of,  release,  t  659. 

Authority  of  agent  to  sell,  to  be  written,  t  1373. 

Boundaries,  rules  for  determining,  §  2077. 

Claimants  under  common  source  of  title  may  unite, 

I  881. 
Cloud  on  title,  parties  In  suit  to  remoye,  t  881. 
Coextensive  with  what,  t  17. 
Contract  for  pur<^ase  of,  by  decedent,  sale  of,  tt  1565- 

1568. 
Costs  allowed  of  course  In  action  Involving  title,  1 1022. 
Cotenants,  parties  In  suits  concerning,  (  881. 
Defendants  In  action  to   determine  adverse  claims, 

t  880. 
Description  of  In  pleading,  §  455. 
Description  of,  rules  for  construing,  S  2077. 
Ejectment:  See  Ejectment. 
Execution  affecting,  to  issue  to  whom,  {  687. 
Elxecutlon  purchaser  may  recover  for  Injury  to,  after 

sale  and  before  delivery,  S  746. 
Execution  sale  of,  how  conducted,  |  694. 
Execution  sale,  injury  to,  after,  S  746. 
Execution  sale  of,  notice,  S  692. 
Execution  sale  of,  redemption,  f  701. 
Execution  sale  of,  what  title  passes,  §  700. 
Forcible  entry,  etc.,  §{  1159-1179.    See  Forcible  Entry 

and  Detainer. 
Injury  to,  after  execution  sale  and  before  dellver7i 

i  746. 
Issue  of  title,  evidence  of  continued  possession,  of 

remote  occupant;  |  1834. 
Joinder  of  claims  to  recover,  §  427. 
Judgment  after  death  not  lien  on,  t  669. 
Judgment  for  delivery  of,  S  682. 
Judgment  Hen  on,  §  671. 
Judgment  lien  on,  in  another  county,  {  674. 
Judgment  of  Justice's  court  a  lien  on,  when,  §  900. 
Lien  on,  action  to  foreclose,  where  brought,  SS  78,  392. 
Limitation  of  actions  respecting:    See  Limitation  of 

Actions. 
Lis  pendens,  filing  of  in  action  relating  to,  S  409. 
Mortgage  on  action  to  foreclose,  where  brought,  §  892. 

Cod»  ClT.  Proc.~86. 
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New  partiefl  in  action  relating  to,  bringing  in,  {  381 

Parties  in  action  respecting,  |  879. 

ParUtion  of,  tS  752^01.    See  PartiUon. 

Party,  application  of  person  to  be  made,  in  action 

respecting,  S  889. 
Pleadings,  description  in,  |  465. 
Presumptions  as  to  possession  of,  {  821. 
Quieting  UUe,  {S  738-761.    See  QuieUng  Tiae. 
Re-entry  after  eviction,  when  a  contempt.  §  1210. 
Return  of  execution  on,  S  683. 
Suit  to  recover:    See  Ejectment 
Title,  question  of,  may  not  be  submitted  to  arbitratlOB, 

i  1281. 
Transferred  cases  concerning,  proceedings  after  jndf- 

ment,  S  400.  * 
Trespass  on,  limitation  of  action  for,  |  888. 
Undertaking  on  appeal  to  stay  Judgment  for  sale  or 

delivery  of  realty,  |  945. 
Writing,  necessity  of,  to  create  an  interest  in,  |i  1971- 

1972. 

REASONABLE  DOUBT,  evidence,  {  2061. 

RECEIPT  as  evidence  of  payment,  S  1963. 

For  payment  of  rent,  presumptions  arising  from,  { 196S. 
For  securities  in  partition  proceedings,  i  790. 
Sheriff's,  for  accounts  collected  in  attachment.  1647. 
Who  entiUed  to,  t  2076. 

RECEIVER,  action,  may  bring,  S  668. 
Action,  may  defend,  |  668. 
Appeal  lies  from  order  appointing,  |  963. 
Attorney  cannot  be,  §  666. 
Code   sections   governing  i^ppointment,   powers   and 

duties,  9  804. 
Collection  of  debts,  rents,  etc»  I  668. 
Compromise,  may,  i  668. 
Corporation  may  act,  §  1348. 
Corporation,  sUtute  authorising  to  act  as,  p.  768. 
Corporation  as.  Qualification,  oath,  bond,  S  lS48i» 
Corporation,  for,  ||  664,  666. 
Creditor,  appointment  in  action  by,  I  664. 
Debts,  may  collect,  S  668. 
Disqualification  of  persons  to  act  as,  I  666. 
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Escheated  estate,  for,  S1270. 

Ex  parte  application  for,  undertaking,  |  566. 

Ex  parte  application  for,  additional  undertaking,  |  566. 

E2xecation  in  aid  of,  S  664. 

Foreclosure,  appointment  In,  |  664. 

Fraudulent  purchase,  appointment  In  action  to  vacate, 

S  564. 
Funds  in  hands  of,  may  be  invested,  |  669« 
Grounds  for  appointing,  |  664. 
Investment  of  funds  in  hands  of,  |  669. 
Judgment,  to  carry  into  effect,  |  564. 
Judgment,  appointment  after,  |  564. 
Oath  of,  S  567. 

Partnership  cases,  appointment  in,  |  564. 
Possession  of  property,  |  568. 
Powers,  S  568. 
Rents,  may  receive,  |  668. 

Undertaking,  additional,  on  appointment  of,  |  666. 
Undertaking  on  appeal,  to  stay  judgment  appointing; 

S  943. 
Undertaking  on  ex  parte  application  for,  |  666. 
Undertaking  of,  i  567. 
When  may  be  appointed,  S  664. 
Who  may  not  act  as,  without  consent  of  parties,  |  666. 

RECITALS,  conclusiveness  of,  i  1962. 
Statutes,  recitals  in,  eftect  of,  i  1908. 

RECORD:    See  Evidence;  Lis  Pendens. 

Abstract  of  Justice's  judgment  must  be  recorded  to 

create  lien  on  land,  §  900. 
Actions,  of,  clerk  must  keep,  §  1052. 
Act  transferring  records  of  old  courts  to  courts  created 

by  new  constitution,  p.  782. 
Appeal,  what  constitutes  record  on,  i  661. 
As  evidence:    See  £<vidence. 
Attachments,  recorder  to  index,  i  642. 
Attachments,  how  Indexed,  |  542. 
Attachment,  release  of,  to  be  recorded,  i  669. 
Attachment,  release  of,  how  recorded,  i  669 
Certificate  of  recording  officer  prima  fftcie  evidence  of» 

I  1888. 
Citizen  may  Inspect,  i  1892. 
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Copy  of  foreign  judicial  record,  when  admlaslble,  f  190T. 

Copy  ot,  officers  to  give,  |  1S93. 

Copy  of,  seal,  |  153. 

Court,  parties  cannot  contradict  record  of,  |  1837. 

Courts  of,  what  are,  |  34. 

Decedent's  estate,  lease  of,  recording,  |  1579. 

Docket,  ju8tice*s,  a  public,  $  93. 

Execution,  return  of,  i  683. 

Executor's  conveyance,  recording,  if  1601,  1604,  1606. 

Guardian's  bond  and  letters,  recording,  §  1756. 

Lease  of  decedent's  estate,  recording,  |  1579. 

Letters  of  administration,  and  testamentary,  recording. 

i  1337. 
Lis  pendens,  $  409. 
Mechanic's  lien,  recording,  |  1189. 
Mechanic's  lien,  claim  of,  $  1187. 
Mortgage  of  decedent's  estate,  recording,  §  1579. 
Notice  of  completion  of  building,  fee  for  recording 

I  1187. 
Not  to  be  removed  from  office,  |  1950. 
Partition,  of  conveyance  in,  §  787. 
Partition  of  decedent's  estate,  recording,  |  1684. 
Probate  homestead^  decree  relative  to,  |  1719. 
Public,  dockets  and  papers  of  justice,  |  914. 
Public,  of  private  writing,  how  proved,  i  1919. 
Public,  not  to  be  removed  from  public  office.  %  1950. 
Recorded  probate  proceedings  as  notice,  i  1706. 
Register  of  actions,  what  to  be  entered  in,  |  1052. 
Transfer  from  old  coiirt  to  new,  SS  55,  79. 
What  constitutes,  on  appeal,  |  661. 

REDEMPTION,  decedent's  estate,  ot  by  judgment  debtor. 

§  1505. 
Execution,  from,  U  701,  707. 
Execution,  from,  notice,  |  703. 
Execution,   from,  payment  of  taxes,   interest*  liesi^ 

iS  702,  703. 
Ebcecution,  from,  who  may  make,  |  701. 
Mortgage,  note  of  record  of,  to  be  produced,  I  70S. 
Mortgage:  See  Mortgages. 
Payment,  to  whom  to  be  made,  |  704. 
What  necessary  to,  S  705. 
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•ENTRY  on  property  after  eviction,  when  a  contempt, 

S  1210. 
REFERENCE,  account,  of  long,  §  639. 

Account  of  executor,  referring  to  referee,  I  1636. 
Account,  reference  of,  on  judgment  by  default,  |  685. 
Account,  reference  of,  questions  InTOlving,  §  639. 
AH  must  meet,  but  a  majority  may  act,  |  1053. 
Attorney,  accusations  against,  |  293. 
BUI  of  exceptions,  settlement  by  referee,  i  660. 
Consent,  by,  when  may  be  ordered,  )  638. 
Continuance,  costs  may  be  Imposed  as  condition  of, 

I  1029. 
Court  commissioner,  to,  §  640. 
Decedent's  estate,  claims  against,  $S  1507,  1508. 
Depositions,  to  take,  in  proceeding  to  remore  attorney, 

§  298. 
Evidence,  rules  of,  in  general,  §  2103. 
Failure  of  parties  to  agree,  appointment  by  Judge, 

i  640. 
Finding,  effect  and  force  of,  {S  644,  645,  1507. 
Finding,  bow  excepted  to  and  reviewed,  §  645, 
For  Information  of  court,  §S  638,  639. 
Issue,  of,  by  court,  S  592. 
Judgment  on  finding,  §  644. 
Judgment  roll,  findings  of  referee  part  of,  §  670. 
Objections  to  referee,  i§  641,  642. 
Ordered  on  motion,  in  what  cases,  §  639. 
Ordered  upon  agreement  of  parties  in  what  cases, 

§  638. 
Partition,  in,  to  determine  llenbolders'  rights,  i  761. 
Partition  proceedings,  in,  $S  761  et  seq.    See  Partition. 
Question  not  arising  upon  pleadings,  of,  I  639. 
Referee,  decision  of,  meaning  of,  i  1038. 
Referee,  disqualiflc^ation  of,  grounds  for,  |  641. 
Referee,  fees  of,  amount  of,  ii  1028,  1508. 
Referees,  number  of,  i  640. 
Referee,  objection  to,  grounds  for,  §  641. 
Referee,  objections  to,  procedure  on,  S  642. 
Referee,  qualifications  of,  $  641. 
Referee,  quorum,  $  1053. 
Referee,  what  disqualifies,  i  641. 
Referee,  who  may  not  act  as,  §  641. 
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Report,  findings  of  fact  and  conclnsiona  of  lav, 
rately  stated,  S  643. 

Report  to  be  made  within  twenty  daya,  i  64S. 

Seamen,  of  claims  of,  |  826. 

Statement  on  motion  for  new  trial,  when  case  tried 
before  referee,  |  659. 

Supplementary     proceedings,    disobedience    of,     coa> 
tempt,  S  721. 

When  ordered  after  Judgment  on  demurrer,  §  6S6. 

When  parties  do  not  consent,  i  639. 
REGISTER  of  actions,  derk  must  keep,  $  1052. 
REHEARING,  in  supreme  court,  i  43. 
RELATIONSHIP:    See  Affinity;  Consanguinity. 

Declarations  of  decedent  respecting,  S  1870. 
REMEDY,  judicial,  defined  and  classified,  ff  20,  21. 

Merger  of  ciyil  and  criminal,  i  32. 

See  Actibns. 
REMITTITUR,  §§  66,  958. 
RENEWAL,  application  for  order,  of,  §  182. 

EiXecution  in  justice's  court,  renewal  of,  |  903. 
RENTS:    See  Estate  of  Decedent;  Landlord  and  Tenant 

From  time  of  execution  to  redemption,  S  707. 

Limitation  of  actions  respecting,  i§  819,  336. 

Receiver  may  collect,  §  568. 
REPLEVIN,  §§  509-521.    See  Claim  and  Delivery. 
REPORTER,  phonograptdc,  §S  268-274.    See  Phonograpbk 
Reporter. 

Supreme  court  decisions,  S  262. 
REPUTATION,   common,   evidence   of   when   admiaaildc 
I  1870. 

Presumption  of  ownership  from,  |  1963. 
RESCUING  person,  contempt,  §  1209. 
RES  GEST/E,  evidence  admissible  as,  %%  1850,  1870. 
RESIDENCE.   Non-resident,  place  ot  action  against,  §  395. 

Of  justices  of  peace,  i  159. 

Of  superior  judges,  §  158. 
RES  JUDICATA,  conclusiveness  of  judgment,  general  roles. 
S  1908. 

Conclusive,  Judgment  is,  when,  S  1962. 

Conclusiveness,  Judicial  record  may  be  impeached,  oa 
what  grounds,  §  1916. 
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GonelualTeness,  wliat  deemed  adjudged,  S  1911. 
ConcluBiveness,  iMuties,  when  deemed  the  same,  §  1910. 
Conclusiveness,  action  involring  validity  of  gift  or 

trust,  S  738. 
Conclusiveness  of  foreign  Judgment,  |  1916. 
Conclusiveness,  Judgment  of  court  of  admiralty  of 

foreign  country,  §  1914. 
Orders  as,  $S  1908,  1909,  1962 
Parties  deemed  same,  when,  S  1910. 
Record  of  another  state  as,  9  1913. 
Record  of  court  of  admiralty  as,  i  1914. 

RESPONDENT,  who  is,  S  938. 

RESTITUTION  of  property  on  reversal,  9  957. 

RETROACTIVE  force  of  code,  §  3. 
Statute  of  limitations,  $  362. 

RETURN:    See  E2zecutions;  Summons. 
Certiorari,  §  1070. 
Certiorari,  of,  perfecting,  §  1075. 
Blxecution,  of,  time  for,  S  683. 
Officer  summoning  Jurors,  of,  SS  227,  232. 
Summons  returned,  how,  §  410. 

REVIEW,  WRIT  OF,  appUcation  for,  how  made,  §  1069. 
Chambers,  powers  at,  {i  165, 166. 
Clerk  to  return  writ  with  transcript  required,  when, 

S  1070. 
Code  sections  relating  to  appeals  apply,  |  1110. 
Code  sections  relating  to  new  trials  apply,  {  1110. 
Code  sections  relating  to  rules  of  practice  apply  to, 

9  1109. 
Contents  of,  $  1071. 
Costs,  S  1032. 
Directed  to  whom,  9  1070. 
Bxtent  of  review  under,  |  1074. 
Form  of  writ,  9  1071. 
Hearing,  9  1075. 

In  what  cases  may  issue,  9  1068. 
Judgment,  9  1075. 

Judgment,  copy  of  to  be  sent  to  inferior  tribunal,  9 1076. 
Judgment-roll,  what  constitutes,  9  1077* 
Notice  of  application  for,  9  1069. 
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Return  and  hearing  may  be  at  any  time,  §  llOS* 

Return  of,  defective,  perfecting,  |  1075. 

Rules  of  practice,  S  1109. 

Scope  of  reylew  under,  i  1074. 

Service  of,  S  1073. 

Staying  proceedings  in.  In  inferior  court,  §  1072. 

Stay,  eftect  of  as,  S  1072. 

Stay,  may  be  granted  or  not,  S  1072. 

To  whom  will  issue,  S  1068. 

Writ  of  certiorari  denominated  writ  of  review,  |  10C7. 

What  to  contain,  S  1071. 

Who  may  grant,  §  1068. 

Whom  to  be  directed  to,  $  1070. 

When  may  be  granted,  9  1068. 

REVOCATION  of  wUls:    See  Wills,  VL 

RIOTS,  justice's  court  has  jurisdiction,  |  115. 

Limitation  of  action^  against  municipality  for,  {  340. 

RIPARIAN   OWNERS,  condemnation  of  water,   dams^ei^ 
rules  for  ascertaining,  §  1248. 

RIVERS.    Boundary,  river  as,  $  2077. 

Venue  of  action  for  oftense  on  river  situated  In  seveni 
counties,  §  393. 
ROADS.    Boundary,  road  as,  9  2077. 

ROLL  OF  ATTORNEYS,  how  kept,  §  280. 

ROUTS,  justice's  court  has  jurisdiction  over,  §  115. 

RULE  inconsistent  with  code,  repealed,  |  18. 

Of  construction  of  code,  §  4. 

Of  court,  courts  of  record  may  make,  |  129. 

Of  court,  limitation  on  iK>wer  to  make*  |  129. 

Of  justice's  court,  9  95. 

When  take  effect,  9  130. 
SACRAMENTO  COUNTY,  number  of  superior  judges,  |  SS. 

Act  increasing  number  of  superior  Judges  in,  p.  7(5. 

SALARY,  deputy  sheriffs,  in  justice's  courts,  9  87. 
Justices',  99  97, 103. 
Justice's  clerk's,  and  his  deputy's,  9  97. 
Justices'  clerk  and  assistants  in  cities  and  oouoties 

over  200,000,  pp.  776,  777,  Stats. 
Lien  for:    See  Lien. 
Preferred  claim,  99  12044207. 
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SALES:   See  Bzecntloiui;  ForecloBnre;  PartitioiL 

Over  two  hundred  dollars,  effect  of  statute  of  frauds* 

I  ivn. 

SAN  BERNARDINO  COUNTY,  act  increasing  number  of 
superior  Judges  in,  p.  766. 

SAN  DIEGO  COUNTY,  acts  increasing  and  lessening  num- 
ber of  superior  Judges  in,  p.  766. 

SAN  FRANCISCO.    Classification  of  Judges  as  to  terms 

of  office,  $68. 
Judgments  and  orders  of  any  session  as  effective  as  if 

all  Judges  presided,  S  67. 
Justices'  clerk  and  assistants  in,  act  relating  to,  pp.  776, 

777. 
Number  of  superior  Judges,  |  67. 
Police  court  of,  act  transferring  records  to,  p.  784,  |  8. 
Presiding  Judge,  election  and  removal  of,  §  67« 
Presiding  Judge  to  distribute  and  prescribe  order  of 

business,  i  67. 
Superior  court,  presiding  Judge  to  prescribe  times  of 

holding  special  sessions,  §  73. 
Superior  court,  sessions  of,  number  of,  S  67. 

SAN  JOAQUIN  COUNTY.   Number  of  Judges,  i  66. 

SAN  LUIS  OBISPO  COUNTY,  acto  increasing  and  lessen- 
ing number  of  superior  Judges  in,  p.  766. 

SANTA  CLARA  COUNTY.    Number  of  Judges,  (  66. 

Act  increasing  number  of  superior  Judges  in,  p.  766. 

SATISFACTION,  attorney  may  acknowledge,  |  283. 
Of  Judgment^  how  made,  §  675. 

SAVINGS    AND    LOAN    ASSOCIATION,    dissolution    Of, 
S  1234. 

SAVINGS  BANK,  deposits:    See  Estate  of  Decedent,  n. 
Limitation  of  action  against,  S  348. 

SCIRE  FACIAS,  aboUshed,  |  802. 

SEAL,  compromise  without,  good,  i  1934. 
Court,  of,  clerk  to  keep,  |  152. 
Courts,  of,  how  provided,  (  151.  . 
Courts,  ot  to  what  documents  to  be  affixed,  |  168. 
Courts,  what  courts  must  have,  |  147. 
Court,  of,  when  private  seal  used,  |  151. 
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Court  commissioner,  of»  $  259. 

Defined,  SS  14,  1980, 1931. 

Distinction  between  sealed  and  unsealed  inBtmmeBli 

abolished,  $  1932. 
Execution,  |  682.* 
Foreign,  §  1931. 
Guardian,  §  153. 
Judicial  notice  taken  of,  I  1875. 
Police  court,  of,  9  160. 
Private,  how  made,  $  1931. 
Public,  how  made,  9  1981. 
Scroll  or  sign,  9  1981. 
Sealed  instrument  may  be  changed  or  discharged  Ij 

unsealed,  |  1932. 
Superior  court,  of,  |  149. 
Supreme  court,  at,  |  148. 
Telegram,  how  described  by,  |  1017. 
To  what  document  to  be  afiU^d,  §  153. 
Want  of  not  to  affect  validity  of  writs,  process,  etc, 

when,  p.  781,  Stats. 
What  courts  shall  have,  |  147. 
Writ,  necessary  for,  |  153. 

SEALED  VERDICT,  §  617. 
SEAMEN:    See  Shipping. 

Elxempt  from  Jury  duty,  §  200. 

SEARCHER  OF  RECORDS,  what  property  of  exempt,  §  €901 
SECRETARY  of  supreme  court,  99  266,  266. 

Of  superior  court,  in  certain  cities  and  counties,  p.  Iti, 
Stats. 
SECTION,  refers  to  what,  9  17. 

Meaning  of,  9  17. 
SEDUCTION.    Guardian  may  sue  for  seduction  of  ward, 
9  375. 
Limitation  of  action  for,  9  340. 
Parent  may  sue  for  daughter's,  9  875. 
Sitting  of  court,  private,  I  125. 
Unmarried  female  may  recover  exemplary  damagos  for 

own,  9  374. 
Unmarried  female  may  sue  for  her  own,  9  874. 
SEISIN,  within  five  years,  when  necessary  to  recover  realty, 
99  318,  319. 
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SENATE:   See  Impeachment. 
SERVICE:    See  Process. 

Affidavit,  service  provable  by,  |  2009. 

Appearance  equivalent  to,  |  416. 

Association,  on,  ($  388,  411. 

Attorneys,  on,  manner  of,  i  1011. 

Attorney  entitled  to  be  served  for  party,  1  1014. 

Certiorari,  of,  §  1073. 

Complaint,  copy.  $§  410,  527. 

Contempt  proceedings,  §  1016. 

Corporation,  on,  |  411. 

Ehcpense  of,  included  in  costs,  $  1021. 

Guardian,  on,  equivalent  to  service  on  ward,  §  1722. 

Injunction,  of  complaint  and  affidavit,  in,  |  627. 

Mail,  by,  computation  of  time,  $  1013. 

Mail,  by,  how  made,  §  1013. 

Mail,  by,  when  complete,  §  1013. 

Mail,  by,  when  may  be  made,  |  1012. 

Mandamus,  of,  I  1096. 

Need  not  be  made  if  defendant  does  not  appear,  {  lOl-l. 

Nonresident,  on,  attorney,  §  1015. 

Nonresident,  on,  manner  of,  |  1015. 

Notice  and  papers,  how  served,  I  1011. 

Notices,  after  appearance  defendant  entitled  to  all. 
i  1014. 

Party,  on,  manner  of,  i  1011. 

Prohibition,  of  writ  of,  |$  1096,  1105. 

Proof  of,  S  415. 

PublicaUon,  by,  §§  412,  413,  415. 

Review,  writ  of,  $  1073. 

Several  defendants,  some  served,  |  414. 

Subpoena,  of,  $$  1987,  1988. 

Telegraph,  by,  manner  of,  §  1017. 

Tenant  hokling  over,  of  notice  on,  |  1162. 

Time  for,  extension  of,  §  1054. 
SETOFF,  assignment  of  chose  not  to  prejudice,  |  368. 

Bill  or  note,  assignment  not  aCtected  by  setoff,  I  868. 

Cross  demands  deemed  compensated,  S  440. 

Cross  demands  not  affected  by  death  or  assignment, 
9  440. 

Improvements,  as  in  ejectment,  §  741. 

Mechanic's  lien,  f  1184. 
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SHAM  ANSWER,  striking  oat,  (  458. 

SHERIFF:     See  Arrest  and  Ball;  Attachment;  Jnstictfi 

Ck>art. 
Action  against  for  official  acts,  (  1055. 
Arrest  by,  hdw  made,  $  486. 
Attachment  of  vessel,  S$  819,  820. 
Attorn^,  disqualification  to  act  as,  |  96. 
Ball,  liability  as,  on  bond,  §  502. 
Ball  money  to  be  deposited  in  court,  i  498. 
Bail,  when  liable  as,  §  501. 
Deed  of,  to  escheated  estate,  §  1271. 
Deed,  when  to  be  executed,  i  703. 
Deputies,  in  justices'  courts,  duties,  §  87. 
Deputies,  in  justice's  court,  liability  for,  |  87. 
Deputies,  in  justices'  courts,  salary,  §  87. 
Disqualification  to  act  as  attorney,  §  96. 
Duty  to  provide  suitable  rooms  fbr  judge,  {  144. 
Escape,  limitation  of  action  against,  for,  $  340. 
"Ek  officio  officer  of  justices'  court,  |  87. 
E2zecution,  not  to  purchase  at,  |  694. 
Bxecution,  penalty  for  selling  under,  without  noilce. 

§  693. 
Execution,  writ  of,  requires  what  of,  |  682. 
Execution  may  issue  to  any,  §  687. 
Execution  sale:    See  Executions. 
Elxpenses  of  providing  suitable  rooms,  how  paid.  |  Hi- 
Indemnity  to,  on  claim  of  property,  |  689. 
Judgment  against,  conclusive  against  sureties,  when. 

S  1055. 

Jurors,  list  of,  to  be  delivered  to  sherift,  $  219. 
Jurors,  summoning  forthwith,  §  226. 
Jurors,  summoning  to  complete  panel,  §  227. 
Justice's  court,  sheriff  an  officer  of,  §  87. 
Justice's  court,  sheriff,  attendance  and  duties  of,  S  ST. 
Justice's  court,  sheriff,  deputy,  duties  of,  S  87. 
Justice's  court,  sheriff,  deputy,  salary  of.  i  87. 
Justice's  court,  sheriff,  ex  officio  officer  of,  i  87. 
Justice's  court,  sheriff,  liability  for  deputies,  §  87. 
Justice's  court,  sheriff,  liability  on  bond,  i  87. 
Justice's  court,  duty  to  provide  rooms  for,  §  88. 
Justice's  court,  duty  to  serve  process,  etc.,  issued  \if, 

S  87. 
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Liability  for  arrest  of  ^vvltness,  i(  206S»  2069. 

Liability  for  taking  property  of  third  person  unaer 
execution,  |  689. 

Liability  on  bond,  for  duties  in  justices'  courts,  f  87. 

Liability  to  third  person  in  replevin,  S  519. 

Limitation  of  action  against,  S{  339,  340. 

Official  bond,  liability  on  for  sheriff  as  ball,  9  502. 

Powers  and  duties  of,  prescribed  by  Political  and  Penal 
Codes,  i  262. 

Receipt  of,  for  accounts  collected  In  attachment,  1 547. 

Requisition  to.  In  repleyln,  |  511. 

Service  of  subpcena  on  concealed  witness,  (  1988. 

Sureties'  liability  for  default  in  deposit  made  in  lien  of 
bail,  S  498. 

Summon  Jurors,  how  to,  i  225. 

To  detain  prisoner  arrested  for  contempt  until  dis- 
charged, {  1214. 

To  notify  plaintiff  of  arrest,  {  864. 
SHERIFFS  DEED,  when  to  be  executed,  §  703. 

To  escheated  estate,  $  1271. 
SHIPPING,  appearance,  who  may  enter  and  defend  action, 
9  821. 

Attached  vessel,  claims  of  seamen  against,  how  proved, 
i  826. 

Attached  vessel,  notice  of  sale,  |  824. 

Attached  vessel,  sale  of,  application  of  proceeds,  |  824. 

Attached  vessel,  sale  of,  application  of  proceeds  where 
claim  for  wages  involved,  S  825. 

Attached  vessel,  sale  of  at  auction,  §  824. 

Attachment  of  vessel,  claim  for  wages  may  be  asserted 
notwithstanding,  i  825. 

Attachment  of  vessel,  custody,  §  820. 

Attachment  of  vessel,  discharge  of,  §  823. 

Attachment  of  vessel,  discharge  of,  how  procured,  (  822. 

Attachment  of  vessel,  discharge  of,  undertaking  or  de- 
posit, I  822. 

Attachment  of  vessel,  clerk  to  issue,  {  818. 

Attachment  of  vessel,  right  of,  §  817. 

Attachment  of  vessel,  sheriff  may  not  interfere  with 
merchandise,  baggage,  etc.,  $  820. 

Attachment  of  vessel,  sheriff  must  execute  writ  with- 
out delay,  §  820. 
Code  Civ.  Proc— 87. 
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Attachment  of  vessel,  time  for,  f  817. 

Attachment  of  vessel,  undertaking,  §  818. 

Attachment  of  vessels,  undertaking,  exception  to 
ties,  S  821. 

Attachment  of  vessel,  undertaking.  Justification  of 
ties,  S  821. 

Attachment  of  vessel,  who  may  defend  action,  |  821. 

Attachment  of  vessel,  writ  to  be  directed  to  what 
sheriff,  §  819. 

Claim  of  mariner  or  seaman,  contest  of,  |  826. 

Claim  of  mariner  or  seaman,  failure  to  contest,  admis- 
sion, §  826. 

Claim  of  mariner  or  seaman,  reference  of  on  contest, 
S  826. 

Claims  of  mariner,  review  of  finding  of  clerk  or  releree 
respecting,  §  826. 

Claims  of  seamen,  how  proved,  i  826. 

Claims  of  seamen  against  attached  vessel,  Jiow  proved, 
S  826. 

Complaint  must  be  verified  in  action  against  vessel, 
§  815. 

Execution  against  ship,  where  claim  for  wages  assert- 
ed, application  of  proceeds,  S  825. 

E2xecution  sale  of  vessel,  notice,  what  to  contain,  |  827. 

Jury  duty,  employee  of  vessel  is  exempt  from,  S  200. 

Justice's  court  has  no  Jurisdiction,  |  114. 

Liens,  limitation  of  action  on,  S  818. 

Liens  on  vessels,  what  demands  constitute,  4  813. 

Notice  of  sheriff's  sale,  what  to  contain,  |  827. 

Owners,  action  to  be  against,  S  814. 

Owners  unknown,  $  814. 

Parties  defendant,  lienholders,  i  814. 

Parties  defendant  in  actions  against  vessel,  §  814. 

Res  Judicata,  Judgment  of  court  of  admiralty  as,  $  1914. 

Seamen's  wages,  exemption  of,  (  690. 

Seamen's  wages.  Justice's  court  has  no  Jurisdictioa, 
§114. 

Sheriff's  sale,  notice  of,  what  to  contain,  |  827. 

Summons,  service  on  master,  mate,  etc.,  f  816. 

Summons,  service  on  owners  of  vessel,  §  816. 

Vessels  are  liable  for  what  claims,  §  81S. 
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Tessels  liable  for  injuries,  $  813. 

Vessels  liable  for  services,  $  813. 

Vessels  liable  for  wharfftge  and  anchorage,  (  813. 

Vessels  liable  oil  contract  to  carry,  §  813. 

Wages  of  seamen,  claim  of  against  attached  vessel,  how 
proved,  i  826. 

Wages  of  seamen  may  be  asserted  notwithstanding  at- 
tachment of  ship,  how,  i  825. 

SHORTHAND  REPORTER,  (§  268-274.    See  Phonographic 
Reporter. 
None  in  attendance,  clerk  to  take  testimony,  {  1061. 

SICKNESS  excuses  non-appearance  in  contempt,  f  1221. 
Juror,  proceedings  in  case  of,  §  615. 
Justice,  transfer  of  cause,  f  90. 

Superior  judge,  appointment  of  substitute  by  gove/nor, 
f  160. 

SIGNATURE  includes  mark,  §  17. 

Mark,  signature  by,  to  be  witnessed  by  two  persons, 

I  17. 
When  admitted,  if  446-449. 
When  admitted  in  Justice's  court,  s  887. 

SINGULAR  includes  plural,  §  17. 

SISTER  STATE,  books  containing  laws  of,  presumed  coc^ 
rect,  S  1900. 
Documents  of,  how  proved,  §  1918. 
Judgment  of,  how  enforced,  §  1913. 
Judicial  record  of,  effect  of,  §  1913. 
Judicial  record  of,  how  proved,  §  1905. 
Justice's  judgment  in,  how  proved,  §§  1921,  1922. 
Laws  of,  how  proved,  $  1902. 
Laws,  unwritten,  how  proved,  §  1902. 
Limitation  laws  of,  §  361. 

SITTINGS,  public  and  private,  §§  124,  125. 
SLANDER,  answer  in,  §  461. 

Justification,  |  461. 

Limitation  of  action  for,  §  340. 

Mitigating  circimistances,  evidence  of,  |  46L 

Pleading  in  actions  for,  {  460. 

Undertaking  for  costs  in,  p.  778,  Stats. 

SOCIETY,  change  of  name,  (  1276. 
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SOLE  TRADER,  decr^  authorising  oiM  to  act  aa»  §f  1817, 

1819. 
Hearing  of  petition,  I  1816. 
Husband  of,  not  liable  for  her  d€ft>t8,  |  182L 
LiabOlUea  and  rights  of,  1 1819. 
Liable  for  maintenance  of  minor  children,  S  1820. 
May  have  flye  hundred  dollars  of  ooaununlty  or  hns* 

band's  property,  f  1814. 
Notice  of  application  to  become,  contents  ot  I  1812. 
Notice  of  application  to  become,  proof  of,  §  1816. 
Notice  of  application  to  become,  publication  of»  §  1811. 
Oath  of,  (  1818. 

Opposition,  what  to  contain,  and  verification  of,  §  1815. 
Petition,  what  to  contain  and  when  filed,  §  1818. 
Petition,  who  may  oppose,  and  bow,  |  1815. 
Recording  decree  authorizing,  i  1818. 
Righto  and  liabilities  of,  §  1819. 
Trial,  §  1816. 
Who  may  become,  S  1811. 

SONOMA  COUNTY.    Number  of  judges,  |  66. 

SPECIAL  ADMINISTRATORS:     See  Executors  and  Ad- 
ministrators, X. 

SPECIAL  ISSUE  not  made  by  pleadings,  how  tried,  |  809. 

SPECIAL  PROCEEDING,  "action'  includes,  {  368. 
Appeals  in,  i  1110. 

Costo  on  reyiew  other  than  by  appeal,  (  1032. 
Costo  of  course,  when  allowed,  $  1023. 
Defendant  in,  f  1063. 
Defined,  §  23. 

Judgment  in,  defined,  f  1064. 
Judgments  in,  appealability,  t  963. 
Motion  and  order  in,  same  as  in  civil  action,  |  1064. 
New  trials  in,  |  1110. 
Order  in,  $  1064. 

Particular  proceeding:     See  Particular  Title, 
Parties  designated,  how,  S  1063. 
PlaintiCr,  f  1063. 
Reference,  §  639. 

Remedies,  divided  into  actions  and  special  prooeedEUigi, 
§  21. 
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Rules  of  practice,  9  1109. 

Security  for  costs  required  of  noti-resldent  or  foreign 

corporation,  §  1036. 
Security  for  costs,  failure  of  non-resident  or  foreign 

corporation  to  giye,  dismissal,  §  1037. 
Time  of  taking  depositions  in,  9  2020. 
Verification  may  be  by  affidavit,  f  2009. 

SPECIFIC  PERFORMANCE,  contract  of  decedent  to  con- 
vey:   See  Ehcecutors  and  Administrators,  VIII. 
Powers  of  court,  statute  of  frauds,  §  1972. 

STATE,  answer  must  be  verified  when  state  party,  9  446. 
Bonds  not  required  of,  99  529,  1058. 
Condemning  lands  of,  under  eminent  domain,  9  1240. 
Costs  when  state  a  party,  9  1038. 
Bscheat,  99  1269,  1272.    See  Escheat 
Bzecution  to  be  in  name  of  people,  9  682. 
Grantee  of,  limitation  of  action,  9  316. 
Includes  what,  9  17. 

Injunction  by,  undertaking  not  required,  9  529. 
Injunction  suspending  business  of  corporation,  9  581. 
Limitation  of  actions  by,  9  345. 

Limitation  of  action  by,  for  forfeiture  or  penalty,  9  340. 
Limitation  of  action    by,    respecting    real    property, 

99  315,  317. 
Proceedings,  against,  act  authorizing,  p.  784. 

STATE  LAND:     See  Public  I^nd. 

STATEMENT,  amendments,  extension  of  time,  9  1054. 

Appeal,  on,  amended,  service  of,  9  661. 

Appeal,  on,  amendment  of,  9  661. 

Appeal,  on,  how  settled,  9  661. 

Appeal,  on,  must-  contain  only  what,  9  661. 

Appeal,  on,  service  on  adverse  party,  9  661. 

Appeal,  on,  time  for  proposing,  9  661. 

Appeal,  what  may  be  used  on,  9  d50. 

Ebctension  of  time,  9  1054. 

Justice's  court,  appeal  from,  9  d2. 

New  trial,  amendment,  time  to  prepare  and  serve,  9  659. 

New  trial,  errors  of  law,  specification  of  particulars, 
9  659. 

New  trial,  insuflElciency  of  evidence,  specification  of 
particulars,  9  659. 
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New  trial.  Judge  to  sign  and  certl4r,  i  659. 

New  trial,  notice  of  settlement,  i  669. 

New  trial,  power  of  Judges  in  settling  and,  certifying; 

i  663. 
New  trial,  how  prepared  where  granted  on  court's  own 

motion,,  i  662. 
New  trial,  presentment  to  Judge,  i  669. 
New  trial,  settlement  of,  i  659. 
New  trial,  time  to  prepare  and  senre,  I  659. 
New  trial,  to  be  filed,  i  669. 
New  trial,  useless  and  redundant  matter  to  be  stricken 

out,  I  659. 
New  trial,  where  case  tried  by  referee,  |  659. 

8TATE  TREASURY,  deposit  in,  in  condemnation  proceed- 
ings, I  1254. 

STATUTE  OF  FRAUDS.  Agreement  for  sale  of  real  estate^ 

I  1973. 
Authority  of  agent  to  sell  realty  must  be  written, 

i  1973. 
Building  contracts,  i  1183. 
Contracts  which  are  within,  |  1973. 
Lease  not  exceeding  one  year,  writing  not  necessary, 

I  1971. 
Leasing,  agreement  for  longer  than  a  year,  |  1973. 
Marriage,  agreement  of,  |  1973. 
Marriage,  agreement  upon  consideration  of,  i  1973. 
Mechanic's  lien,  what  contracts  must  be  in  writing, 

I  1183. 
Promise  of  executor  to  ainswer  out  of  own  estate,  1 1612. 
Promises  to  answer  for  debt,  default  or  miscarriage  of 

another,  |  1973. 
Real  property,  writing  necessity  to  creation  of  interest 

in.  If  1971,  1972. 
Representation  as  to  credit  of  third  person  to  be  writ- 
ten, I  1974. 
Sales  over  two  hundred  dollars,  |  1973. 
Specific  performance,  effect  of  statute,  1 1972. 

STATUTE  OF  LIMITATIONS:    See  Limitation  of  Actlima 

STATUTES:     See  Evidence. 

Authentication  of  foreign,  |  1901. 
Books  containing,  as  evidence,  |  1900. 
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Code,  continuation  ot,  |  5. 

Code  repeals  statutes  on  matters  coyered  by,  I  18. 

Code,  consistent  with,  not  continued  in  force,  |  18. 

Code,  inconsistent  with,  repealed,  |  18. 

Code,  private  statute  not  repealed  by,  |  18. 

Code,  repeal  by,  does  not  revive  former  law,  |  18. 

Code,  retroactive,  is  not,  i  3. 

Constitution,  definition  of,  i  1897. 

Construction,  in  general,  |  1858. 

Construction  of,  for  court,  |  2102. 

Construction,  court  confined  to  terms  or  substance, 
I  1858. 

Construction,  duty  of  Judge,  i  1858. 

Construction,  effect  to  be  given  to  all  parts,  I  1858. 

Constructions,  two,  construed  in  favor  of  natural  right, 
I  1866. 

Construction,  where  statute  capable  of  two  interpreta- 
tions, I  1866. 

Defined,  If  1897,  1898. 

Intention  of  legislature  to  govern,  |  1859. 

Limitation  of  action  upon  statute  for  penalty  or  for- 
feiture, I  340. 

Not  continued  in  force  because  consistent  with  code, 
i  18. 

Not  expressly  continued  in  force  repealed,  |  18. 

Particular  Intent  prevails  over  general,  I  1859. 

Particular  provision  prevails  over  general,  |  1859. 

Pleading,  private,  |  459. 

Private,  not  repealed  by  code,  |  18. 

Public  and  private,  defined,  |  1898. 

Recitals  in,  effect  of,  |  1908. 

Repeal  by  code  does  not  revive  former  laws,  I  18. 

Repeal  of  does  not  revive  former  law,  |  18. 

Retroactive,  code  is  not,  |  3. 

Bales  at  auction,  memorandum  by  auctioneer,  |  1978. 

Section,  meaning^  of,  |  17. 

What  are,  |  1897. 

Written  laws  of  state,  in  what  contained,  i  1897. 

STAY:    See  Appeals. 

Aflidavlts,  use  of  to  obtain  stay,  |  2009. 
Granting,  until  security  given  for  costs,  |  1086. 
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STENOGRAPHERS,   |{   268-274.     See   Phonogr&pUc  Re- 
porters. 

STIPULATION  for  transfer  of  action  to  another  oomt, 
I  398. 
Of  attorney,  I  288. 

STOCK:    See  Corporations. 

Limitation  of  action  to  recover,  sold  for  delinquent  as- 
sessment, f  841. 

STOCKHOLDER,  limitaUon  of  action  against,  f  869. 

STREAM  as  boundary,  {  2077. 

Venue  of  action  for  offense  on  stream  situated  In  ser* 
eral  counties,  |  393. 

STREETS.     Limitation  of  action  to  contest  assessment, 
i  849. 
Partition  proceedings  affecting,  |  764. 
Bight  of  city  to  take  land  for,  not  affected  by  code, 
I  1263. 

See  Highways. 

STRIKING  OUT.    Disobedience  of  subpoena  striking  out 
complaint  or  answer,  |  1991. 
Order  striking  out  pleading  deemed  excepted  to,  |  647. 
Sham  answer,  |  463. 

SUBMITTING   CONTROVERSY  without  acUon,   if   1188, 

1140. 

See  Arbitration. 

SUBPCENA,  contempt  for  disobeying,  if  1991,  1209. 
Definition  of,  |  1986. 
Disobedience  to,  forfeiture  for,  i  1992. 
Disobedience  to,  how  punished,  |  1991. 
Disobedience,  striking  out  complaint  or  answer,  i  199L 
For  what  issued,  |  1986. 
Issuance,  who  to  issue,  |  1986. 
Issued,  how,  §  1986. 

Justice  of  peace  may  issue  to  any  part  of  county,  |  919. 
Justices'  clerk  may  issue,  |  87. 
May  require  production  of  books,'  pi^pers,  etc,  |  1986. 
Non-residents,  service  on,  |  1016. 
Served,  how,  §  1987. 
Service  on  concealed  witness,  {  1988. 
What  is,  f  1986. 


SUBPCBNA-filUMMONS.  1041 

"V^^tnaesefl,  to»  depoBitfon  to  be  used  In  another  state, 

fiS  2036,  2087. 
WItneasea,  If  19as-lM4.    See  Witnesses. 

SUBROGATION  by  Judgment  debtor,  |  709. 
Of  auretr  on  appeal  bond,  §  1059. 
Surety,  »abrogation  of,   and   proceedings  to  obtain, 
{  709. 
SUBSCRIBING  WITNESS,  opinion  of,  {  1870. 

See  Witness. 

SUBSCRIPTION^  includes  mark.  S  17. 

SUBSTITUTION  of  parties  to  acUon.  §§  385,  386. 

SUCCESSOR  in  interest,  substitution  of  as  party,  |  885. 
What  justices  of  peace  successors  of  others,  \i  98, 107, 

917. 
Who  to  designate  succeeding  justice,  I  918. 
SUMMONS:     See  Process. 

Affldayit  for  publication,  as  part  of  judgment-roll,  |  670. 

Alias,  when  will^issue,  §  408. 

Alias  from  justice's  court,  §S  846,  847. 

Appearance  equivalent  to  service,  S  416. 

Complaint  must  be  served  with,  i  410. 

Contains  what,  f  407. 

Defendants  residing  in  different  counties,  issuance  of 

summons,  §  406. 
Directed  how,  §  407. 

Dismissal  of  action  for  failure  to  issue  or  return,  |  581. 
Bminent  domain,  in,  |  1245. 
Escheat  proceedings,  in,  |  1269. 
Sxecutldn  of  where  new  county  formed,  p.  780,  Stats. 
Failure  to  issue,  dismissal  of  action,  |  582. 
Failure  to  issue  or  return,  cured  by  appearance,  |  582. 
Failure  to  return,  dismissal  of  action  for,  §  582. 
Feoffor  service  by  person  other  than  sheriff,  p.  762, 

Stats. 
Forcible  entry  and  detainer,  in,  fi|  1166,  1167. 
Interpreter,  to,  §  1884. 
Issuance,  time  of,  i%  406,  581. 
Issued  how,  §  407. 
Issued  under  seal,  |  407. 
Joint  contract,  service  where  one  or  more  appear, 

I  406. 
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Joint  debtor,  after  Judgmentt  aftdavit  for,  I  991. 
Joint  debtors  may  be  summoned  after  Judgment*  I  989. 
Joint  debtors  not  summoned  in  original  action,  what 

to  contain,  |  990. 
Joint  debtors,  those  served  may  be  proceeded  againat, 

I  414. 
Judgment-roll,  as  part  of,  §  670. 
Jurisdiction  of  action  acquired  wben,  |  416. 
Justice's  court  in:     See  Justice's  Court,  VIL 
Justice's  court,  alias  summons  in,  |§  -846,  847. 
Justice's  court,  from,  service  by  sheriff  and  deputy^ 

I  87. 
Limitation  on  time  for  iasoing,  ii  581,  582. 
Limitation  on  time  for  return,  I  581* 
Must  contain  what,  |  407. 
Partition,  in,  |  756. 
Police  court,  in,  |  930. 
Proof  of  service,  certificate  or  affidavit  most  stata 

what,  I  415. 
Proof  of  service,  hpw  made,  i  4li. 
Proof  of  service  by  admission  of  defendant,  |  415. 
Proof  of  service  in  case  of  publication,  |  415. 
Proof  of  service  made  by  person  other  than  aheril^ 

I  415. 
Proof  of  service  made  by  sheriff,  i  415. 
Publication,  affidavit,  H  412,  750. 
Publication,  concealed  defendant,  i  412. 
Publication,   depositing   aummona   and   complaint  tai 

postoffice,  I  413. 
Publication,  foreign  corporation  having  no  agent*  etc* 

IS  412,  413. 
Publication,  in  suit  to  determine  adverse  claim.  If  749, 

750. 
Publication  in  suit  to  determine  adverse  daim  against 

unknown  owners,  |  750. 
Publication,  judgment-roll,  |  670. 
Publication,  manner  of,  I  413. 
Publication,  non-resident,  ||  412,  418. 
Publication,  procedure,  |  412.  i 

Publication,  time  and  frequency  of,  |  418.  \ 

Publication,  when  and  how  made.  I  <1Z, 
PubJication,  when  complete,  |  413. 
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Publication  of,  default  for  failure  to  answer,  procedure* 

I  585. 
Relief  from  Judgment  when  no  personal  service^  |  478. 
Return  by  person  other  than  sherlft,  |  410, 
Return  by  sheriff,  manner  of,  §  410. 
Return,  limitation  of  time  for,  ii  581,  582. 
Return  of,  time  of  in  forcible  entry,  S  1X66. 
Returned,  how,  410. 
Served,  how,  ff  410,  411. 
Service,  personal,  when  necessary,  |  411. 
Service  by  person  other  than  sheriff,  |  410. 
Service  by  publication,  in  partition  suit,  i  757* 
Service  by  sheriff,  manner  of,  I  410. 
Service  in  action  against  vessels,  f  816. 
Service  on  county,  city,  or  town,  |  411. 
Service  on  domestic  corporation,  |  411. 
Service  on  foreign  corporation,  I  411. 
Service  on  guardian,  |  411. 

Service  on  guardiian  of  infant  or  lunatic,  I  1722. 
Service  on  infant  under  fourteen,  i  411. 
Service  on  insane  person,  f  411. 
Service  on  part  of  defendants,  procedure  after,  f  414. 
Service  may  be  proved  by  affidavit,  |  2009. 
Service,  where  parties  associated  in  business,  {  888. 
Service  where  parties  transact  business  under  common 

name,  I  888. 
Signed  by  clerk,  |  407. 
Waiver  of,  by  appearing  and  pleading,  |  406. 
Waiver  of,  in  writing,  |  406. 
When  may  be  issued,  |  406. 

8UNDAYS  are  holidays,  §  10. 

Holiday  falling  on  Sunday,  next  day  celebrated,  |{  10, 

11- 

See  Holidays. 

SUPERINTENDENT  of  railroad  exempt  from  Jury  duty, 
I  200. 

SUPERIOR  COURT:    See  Court;  Probate  Court;  Superior 

Judge. 
Act  transferring  records  of  other  courts  to,  p.  782. 
Adjournments  construed  as  recesses  and  not  to  prevent 

sitting.  S  74. 


1044  SUPBRIOR    COURT. 

Always  open,  i  78. 

Appeal  to,  if  974-980.    See  Appeal. 

Apportionment  of  buBtnera  where  more  than  one  Jndge 

If  66,  67. 
Certifying  cases  to,  from  jostioe's  court,  I  98. 
Certified  copy  of  list  oC  Jurors  to  be  filed  witUi  clerk  ol 

I  208. 
Costs  on  review,  other  than  by  appeal.  I  1088. 
Docketing  Judgment  of  Justice's  court,  i  898. 
Docketing  Judgment  of  Justice's  court,  execution,  i  899. 
Holding  court  by  one  Judge  for  another  at  goyemor^ 

request,  f  160. 
Incidental  powers  and  duties,  S|  128-130. 
Jurisdiction  is  original  and  appellate,  |  76. 
Jurisdiction,  app^ate,  has,  in  what  cases,  |  77. 
Jurisdiction,  original,  has  in  what  cases,  i  76. 
Jurisdiction,  concurrent  with  Justices'  courts,  |  118. 
Jurisdiction  in  eminent  domain,  |  1243. 
Jurisdiction  to  change  names,  i  1275. 
Justices  of  peace,  shall  designate  which  of  two,  U  sue- 

cesser,  when,  §  918. 
May  vacate  its  Judgment,  in  what  cases,  |  668. 
Phonographic  reporter  for,   H  268-874.     See   Phono- 
graphic Rep<xter. 
Powers  of,  on  appeal,  I  980. 
Powers  of  district,  county  and  probate  courts  conferred 

on,  p.  764,  Stats. 
Process  extends  to  all  parts  of  state,  I  78. 
Record*  superior  courts  are  courts  of,  I  34. 
Remitting  Judgment  to,  i  66. 
Rooms  for,  how  provided  and  furnished,  |  144. 
Rules,  power  to  make,  |  129. 
Rules,  when  take  effect,  |§  129,  130. 
San  Francisco:    See  San  Francisco.- 
Secretary  of,  in  certain  counties,  p.  764,  Stats. 
Seal,  bas,  S  147. 
Seal  of,  1 149. 

Sessions  held  at  county  seats,  {  78. 
Sessions,  number  of  in  counties  having  two  or  mors 

Judges,  SS  66,  67. 
Sessions,  regular,  when  held,  {  78. 
Sessions,  special,  when  held,  §  78. 
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Session  ot  by  judge  of  another  court,  |  160. 

Transfer  of  action  tq  another  court,  manner  of ,  H  398, 
399. 

Transfer  to,  from  Justice's  court.  Jurisdiction,  |  888. 

Transfer  to,  from  Justice's  court,  when  and  how  ef- 
fected, f  838. 

Transfer  of  books,  records,  and  actions  to  superior 
court,  S  79. 

Vacation  of  Judgment,  grounds  for,  (  663. 

Writs,  power  of  to  Issue,  |  76. 

aUFemOR  judge:    see  Superior  Court 

Absence  of,  authority  of  court  commissioner,  {  259. 

Absence,  Illness,  or  disability,  appointment  of  substi- 
tute, I  160. 

Acknowledgment,  may  take,  §  179. 

Affidavit,  may  take,  §  179. 

Attorney  may  be  selected  to  act  as,  I  72. 

Chambers,  at,  powers  of,  (  166. 

Change  of,  for  bias,  etc.,  procedure,  (  170. 

Computation  of  term,  |  69. 
•    Decedent's  estate,  may  present  claim  against,  §  1495. 

Decedent's  estate,  proceedings  where  claim  presented 
■  by,  S  1495. 

Deposition,  may  take,  |  179. 

Disqualification  of,  what  matters  amount  to,  |  170. 

Disqualified,  transfer  of  cause  to  another,  |  398. 

Eligibility,  S  157. 

Expenses  of,  incurred  in  holding  court  for  another, 
fi  160. 

Guardianship  matters,  powers  of,  at  chambers,  in,  i  166. 

Holding  court  in  another  county,  power  of,  f  71. 

Holding  court  for  another  at  request  of  goremor,  1 160. 

Ineligible  to  any  other  office  or  public  employment, 
I  161. 

Jurors,  designating  the  estimated  number  of,  {  204. 

Jurors,  selection  of,  S  204. 

May  hold  court  in  another  county,  when,  |  71. 

May  take  acknowledgment,  affidavit,  deposition,  §  179. 

Not  to  have  law  partner,  S  172. 

Number  of  in  particular  counties,  acts  relating  to,  pp. 
766,  766. 
Code  CiT.  Proc— 88. 
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Number  of  Judges,  {{  $6,  66,  67. 

Order  of,  directing  jury  to  be  drawn,  |  214b 

Order  of,  to  impanel  grand  Jury,  |  241. 

Powers  out  of  court*  f  (  176,  ISOS. 

Probate;   See  Probate  Court 

Probate  matters,  power  of,  at  chambers,  in,  |  166. 

Residence,  place  of,  i  158. 

Secretary  of  in  certain  counties,  p.  764,  Stats. 

Sickness,  absence  or  disability^  requesting  scnne  otliflr 

judge  to  sit,  i  160. 
Successor  to  justice,  superior  judge  when  to  dfistgnftie^ 

I  918. 
Term  of  olBce,  (  68. 
Vacancy  in,  appointee  holds  until  next  general  ele^ 

tion,  (  70. 
Vacancy  in  office,  governor  to  fill,  I  70. 
Vacancy  in,  one  elected  to  All  holds  for  remainder  at 

unexpired  term,  I  70. 
Writs,  power  of,  to  issue,  §  76. 
SUPERVISORS.    Selection  of  jurors,  §|  204,  206. 

Vacancy  in  office  of  justice,  supervisors  to  All,  I  lU.  • 
SUPPLEMENTAL  complaint  in  parUtion,  |  761.  | 

Complaint  and  answer,  when  allowed,  |  464. 
Pleadings  to  bring  in  necessary  parties,  |  889.  | 

Pleadings  to  reviye  judgment,  |  685. 
SUPPLEMENTARY    PROCEEDINOS^    arrest   of    debtor, 

S  715. 
Commitment  of  debtor,  {  715. 
Contempt  ior  disobeying  orders  in,  |  721. 
Debtor  must  answer  concerning  property,  to  whom, 

S  714. 
Debtor  must  answer  concerning  property,  when,  i  714. 
Debtor  need  not  answer  outside  of  county,  I  714. 
Disobeying  orders  in,  punishment,  |  721. 
Examination  of  debtor  of  judgment  debtor,  i  717. 
In  justice's  court,  |  905. 

Ordering  property  applied  on  execution,  |  719. 
Proceedings    against    third    person    aaserting   clalau 

I  720. 
Proceedings  to  compel  debtor  to  appear,  |  716. 
Proceedings  upon  assertion  of  claim  by  third 

5  720. 
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Undertaking  at  debtor,  |  716* 
Witnesses,  §  718. 
SUPREME  COURT:   See  Supreme  Court  Justice. 

Act   transferring  records  of  old   supreme  court  to» 

p.  782. 
Adjournments  do  not  prevent  sittings,  i  48. 
Appeal  from  judgment,  may  take  wkat  action  on,  |  966. 
Appellate  Jurisdiction  of,  |  62. 
Attorneys,  removal  or  suspension  o<,  I  287. 
Attorneys  of,  who  are,  |  275. 
Bailiffs,  appointment  and  tenure  of  office,  I  266. 
BailifTs,  duUes  of,  f  266. 
Bailiffs,  number  and  qualification  of,  |  266. 
Bill  of  exceptions,  application  to,  for  proving,  I  662. 
Clerk  of,  i  262. 
Concurrence  of  three  Justices  necessary  to  transaction 

of  business,  I  64. 
Consists  of  what,  |  40. 
Court  in  bank,  chief  justice  to  preside,  I  46. 
Court  in  bank,  convening,  |  45. 
Court  in  bank.  Judgment,  concurrence  of  four  justices 

necessary,  |  45. 
Court  in  bank.  Judgment,  finality  of,  |  46. 
Court  in  bank,  judgment,  rehearing,  |  46. 
Court  in  bank,  ordering  case  to  be  heard  by,  |  44. 
Court  in  bank,  presence  of  four  justices  necessary, 

I  45. 
Decision,  all  questions  to  be  passed  upon,  |  53. 
Decisions  to  be  written  and  reasons  stated,  §§  49,  63. 
Departments,  assignment  of  Judges  to,  §  43. 
Department,  chief  may  sit  in  either,  |  43. 
Department,  disagreement  of  judges,  transmitting  case 

to  other  department  or  to  court  in  bank,  fi  48. 
Department,  interchanges  between  judges,  f  48. 
Departments,  Judgment,  concurrence  of  three  judges 

necessary,  i  43. 
Departments,  judgment,  rehearing,  f  44. 
Departments,  number  of,  |  43. 

Departments,  one  or  more  justices  may  adjourn,  |  43. 
Departments,  powers  of  in  hearing  causes,  f  43. 
Department,  rehearing  case   where  three  judges  do 

not  concur,  §  43. 
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Departments,  three  Justices  necessary  to  tmnsaet  Inulr 

ness,  I  43. 
Election  contest,  preference  given,.  |  £7. 
Bzpense  of  rooms,  etc,  how  defrayed,  |  47. 
Incidental  powers,  |§  128-130. 
Judgment,  may  affirm,  reverse  or  modify,  I  63. 
Judgment,  powers  of  supreme  court  in  relation  to^  §  53. 
Judgment,  to  be  remitted,  |  53. 
Judgment,  when  becomes  final,  |  44. 
Jurisdiction,  appellate,  §  52. 
Jurisdiction  is  original  and  appellate,  §  60. 
Officers  of,  traveling  expenses,  |  47. 
Open  always,  |  47. 

Ordering  case  to  be  heard  in  bank,  |  44. 
Phonographic  reporter,  provided  for  in  Political  Code^ 

f  268. 
Probate  appeals,  preference  given,  f  57. 
Record,  supreme  court  is  court  of,  |  84. 
Rehearing,  i  44. 
Remedial  powers  of,  |  63. 
Remittitur,  §|  53,  56. 
Reporter,  duties  and  powers  of,  prescribed  by  Political 

and  Penal  Codes,  §  262. 
Rooms,  furniture,  etc.,  how  provided  for,  i  47. 
Rules  of,  when  take  effect,  |  130. 
Rules,  power  to  make,  {  129. 
Seal,  has,  |  147. 
Seal  of,  §  148. 
Seal  of,  duplicates,  §  148. 
Secretaries,  i4)pointment  and  tenure  of  office,  fi  2G, 

266. 
Secretaries,  duties  of,  I  266. 
Secretaries,  number  and  Qualification  ot  I  266. 
Sessions,  §  47. 
Terms,  |  47. 

Transfer  of  records,  actions  and  proceedings,  i  66. 
Traveling  expenses  of  justices,  I  47. 
Vacancy,  election  to  fill,  |  42. 
Vacancy  in,  appointee  to  hold  until  next  general  alee- 

tion,  §  42. 
Vacancy  in,  governor  to  fill,  i  42. 
When  and  where  held,  {  47. 
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Writ  Of  habeas  corpus,  any  judge  may  Issue,  {  54. 
Writs,  concurrence  o£  three  Judges  necessary  to  issu- 
ance, I  64. 
Writs,  what,  may  issue,  |  51. 
SUPREME  COURT   COMMISSION,  creation  of,    p.    768, 

Stats. 
SUPREME  COURT  JUSTICE,  attorneys,  examinaUon  of 

candidates  for  admission  as,  |  276. 
Bill  of  exceptions,  settlement  by,  f  652. 
Bill  of  exceptions,  power  of,  respecting  settlement  of, 

S  653. 
Chambers,  powers  at,  (  166. 
Chief  justice,  absence  or  inability  of,  selection  of  sub- 

sUtttte,  I  46. 
Chief  jusUce,  eligibility,  §  156. 
Chief  justice  to  apportion  business,  fi  44. 
Classification  of  for  purpose  of  determining  term  of 

ofBce,  fi  40. 
Computation  of  term  of  office,  S  41. 
Disqualification  of,  what  matters  amount  to,  i  170. 
Section  of  judges,  §  40. 
Eligibility,  f  156. 
Ineligible  to  any  other  office  or  public  employment, 

§  161. 
May  take  acknowledgment,  affidarit,  deposition,  (  179. 
Not  to  have  law  partner,  |  172. 
Remedial  powers  of,  §  957. 
Term  of  office,  §  40. 
Traveling  expenses,  §  47. 
See  Supreme  Court. 
SURETY:    See  Bonds;  Undertakings. 

Action  to  compel  satisfaction  of  debt  for  which  surety 

bound,  I  1050. 
Administrator's  bond,  on,  release  of,  SI  1403,  1404. 
Attachment,  in,  exception  to,  |  539. 
Attachment,  in,  justification  of,  §  539. 
Citation  to  sureties  on  administrator's  bond,  §  1394. 
Contractor's  bond,  on,  §  1203. 
Contribution,  f  709. 
Corporation  as,  §§  1056,  1057. 
Corporation  as,  jurisdiction  and  powers  of  insurance 

commissioners  over,  §  1056. 
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Corporation  accepted  as  aole  anrety,  when  and  wba 

not,  pp.  762,  768,  Stata. 
Corporation  as,  duty  of  insurance  oommiaaloner,  p.  70^ 

Stats. 
Bzception  to,  in  attachment  in  Justice's  court*  i  8€7. 
Exception  to,  on  attachment  of  yessel,  |  SSL 
Exception  to,  on  appeal  lx>nd  to  superior  oonrt,  |  97L 
Injunction,  upon,  exception  to,  i  529. 
Joinder  of,  in  action  on  negotiable  instrument,  |  238. 
Judgment  against  officer    conciusiye    against,  when, 

I  1065. 
Judgment,  entry  of,  against,  on  flye  days'  notice.  1 195S. 
Justification  of,  extension  of  time  for,  i  1054. 
Justification  of,  in  attachment,  H  664,  656. 
Justification  of,  on  administrator's  bond,  i  189S. 
Justification  of,  on  appeal,  |  948. 
Justification  of,  on  attachment  of  vessel,  i  821. 
Justification  of,  on  appeal  bond  to  superior  ooort,  i  971 
Justification  of,  in  Justice's  court,  i  92. 
Liability  of,  on  undertaking  to  stay  money  Judgment, 

(  942. 
New    security,    application   for,   from    administrator, 

fit  1398-1402. 
Objection  to,  waiver  of  by*failure  to  except,  |  529. 
Paying  Judgment,  compiling  repayment*  |  709. 
Principal  bound  when  surety  is,  |  1912. 
Principal,  from  what  time  bound,  |  1912. 
Referee,  surety  cannot  be,  |  641. 
Replevin,  in,  exception  to,  |  618. 
Replevin,  in.  Justification  of,  |  616. 
Replevin,  bond,  on,  when  not  bound  by  affidavit  cf 

value,  I  478. 
Subrogation,  right  of  and  proceedings  to  obtain,  |  701 
Subrogation,  appeal  bond,  1 1069. 
Waiver  of  objection  by  failure  to  make,  |  613. 
When  bound,  principal  is  also,  1 1912. 
SURPRISE,  amendment  on  ground  of,  f  473. 

As  ground  for  relief  from  default  Judgment  in  Justlc«*i 

court,  I  859. 
New  trial  on  ground  of,  f  667. 
SURVEY.    Land  taken  for  public  use,  fi  1242. 
Order  to  allow,  in  action  of  ejectment,  fi  742. 
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SURVIVAL  Of  actiott,  If  168M684. 

Action  not  abated  by  death,  disability  or  transfer,  when, 

I  385. 
Death,  effect  on  limitations,  {S  363,  355. 

SURVIVORSHIP,  presumptions  as  to,  |  1963. 

SUTTER  COUNTY.     One  superior  Judge  for  Sutter  and 
Tuba  counties,  |  65. 
Separate  judges  for  Sutter  and  Tuba  counties,  act 
providing  for,  p.  766,  Stats. 

TAX,  adverse  possession,  payment  of  taxes,  necessary  to, 

S  325. 
Claim  and  delivery,  (  510. 
Costs  of  course,  in  action  involving,  (  1022. 
Distribution  of  decedent's  estate,  must  be  paid  before, 

I  1669. 
Limitation  of  action  against  tax  collector,  (  841. 
Redemptioner  must  pay  what,  §|  702,  703. 

TAX  COLLECTOR,  limitation  of  action  against,  for  seizure 
of  goods,  I  341. 

TEACHER  exempt  from  Jury  duty,  |  200. 

TEAMSTER,  proi>erty  of  exempt  from  execution,  {  690. 

TELEGRAPH  company,  eminent  domain,  |  1238. 
Line,  employee  of,  exempt  from  Jury  duty,  §  200. 
Seal,  how  described  by  telegraph,  §  1017. 
Service  by  telegraph,  fi  1017. 

TENANT:  See  Landlord  and  Tenant 

TENANT  FOR  YEARS,  waste,  liability  for,  {  732. 

TENANT  IN  COMMON.    Any  number  may  sue  or  defend 
for  all,  II  381,  884. 
Parties  in  suits  concerning,  ||  381,  384. 
Partition,  ^  752-801.    See  Partition. 
Waste,  Uability  for,  |  732. 

TENDER  before  suit  affects  costs  how,  |  1030. 
Keeping  good,  |  1030. 
Objection  to,  must  be  specified,  |  2076. 
Offer  in  writing  equivalent  to,  |  2074. 
Payment,  tender  is  equivalent  to,  |  704. 

TENSE  of  words  in  code,  |  17. 

TENURE  OF  OFFICE:    See  Office. 
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TERRITORY  included  under  state  and  United  Scatea.  i  It. 
Public  writlngB  of,  effect  of  and  how  proved,  f  1924. 

TESTIFY,  includes  what,  |  17. 

TIMBER,  damages  for  cutting,  ({  733,  734. 

TIME.   Accounting  by  executor,  time  for,  ^  1622. 
Action  commenced  when,  |  360. 
Administration,  letters  of,  time  for  granting,  |  1372. 
Administration,  notice  of  hearing  ot  petition  ftw  letters 

of,  time  of,  I  1878. 
Administration,  petition  for  letters  of,  wltMn  what  ttaas 

to  be  made,  {  1801. 
Answer,  time  for,  |  407. 
Answer,  extension  of  time  for,  I  478. 
Appeal  from  Judgment  in  proceedings  to  determlae 

heirship,  time  for,  |  1664. 
Appeal  to  superior  court,  statement  on,  time  to  file, 

I  976. 
Appeal  to  superior  court,  statement  on,  amendmentB^ 

time  to  file,  |  976. 
Appraisement,  time  to  return,  ||  1443,  1461. 
Attachment  of  vessel,  |  817. 
Attachment,  time  of  issuance,  i  637. 
Attachment,  time  of  return  of,  i  569. 
Bill  of  exceptions,  preparation  and  settlement,  §  660. 
Bill  of  exceptions,  time  for  settlement,  f  669. 
Building,  notice  of  acceptance  of,  time  to  file,  |  11S7. 
Citations  to  be  served  five  days  before  return,  §  ITU. 
Citation  to  show  cause  why  additional  security  ahoaid 

not  be  given,  time  to  serve,  1 1398. 
Claim,  action  on  rejected,  against  estate  of  decedent 

when  to  be  brought,  1 1498. 
Claim  against  estate,  allowance  or  rejection  ot,  time 

for,  f  1496. 
Claims  against  estate,  time  to  present.  If  1491, 1493. 
Claim,  filing  of  approved,  time  fbr,  f  1497. 
Claim  of  mariner  or  seaman,  time  to  contest,  |  826. 
Code  takes  effect  when,  fi  2. 

Complaint  to  adjudge  heirship,  time  to  answer,  (  1664. 
Computation  of,  §  12. 

Computation  of,  when  service  by  mail,  §  1013. 
Computation  of  term  of  office  of  supreme  Judge,  I  41. 
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Condemnation  proceedings,  damages  at  what  time  as- 
sessed, i  1249. 
Condemnation  proceedings,  time  tor  payment,  iS  1249. 

1261. 
Continuance  in  Justice's  court/  length  of.  S  876. 
Corporation,  notice  of  application  for  dissolfition  of. 

time  of,  S  1230. 
Costs,  motion  to  tax,  time  for,  ^  1088. 
Court  commissioner,  report  of,  time  to  make,  S  729. 
Decision,  time  for.  S  682. 
Default,  relief  from  in  Justice's  court,  time  to  apply 

for,  S  859. 
Demurrer,  sustaining  or  oyerruling,  time  to  amend. 

i  476. 
Demurrer  to  answer,  time  for,  S  443. 
Deposition,  time  of  notice  of  taking.  S  2081. 
Deposition,  time  of  taking,  S  2020. 
Distribution  and  partition  of  decedent's  estate,  petition 

and  notice,  time  for,  i  1676. 
Distribution  and  partition  of  estate,  proceedings,  when 

may  be  instituted,  $  1676. 
Election  contest,  time  of  triid  of,  i  1118. 
Election  contest,  time  to  file,  i  1115. 
Entries  in  Justice's  docket,  time  of  making,  S  912. 
Entry  of  Judgment,  time  for.  and  dismissal,   §   581. 

sttbd.  6. 
Escheat  proceedings,  time  to  appear,  S  1269. 
Estate  of  decedent,  extension  of  time  for  settlement, 

.  S  1651. 
Exception,  time  of  taking,  S  646. 
Exception  to  sureties  on  injunction  bond,  time  for.. 

S  529. 
Execution,  return  of,  time  for,  S  683. 
Execution,  time  within  which  to  issue,  S  681. 
Elxecutor,  account  of  sale  by,  time  to  tetum,  i  1575. 
Executor  or  administrator,  account  by.  time  to  file. 

H  1622. 1628. 
Executors,  private  sale  by,  time  of,  §  1549. 
Executor,  return  of  sales  by,  S  1575. 
Extension  of,  generally,  i  1054. 
Foreclosure,  report  of  commissioner  in,  time  to  file. 

fi  729. 
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Guardian's  account,  time  to  file,  |  1774. 

Quardlan,  notice  of  remoyal  of  propertr  bj  nonresi- 
dent, S  1798. 

Guardian  of  lunatic,  notice  of  hearing  of  appointment 
of,  S  1763. 

Guardian's  sale,  service  of  order,  S  1783. 

Indorsement,  presumption  as  to  time  of  making,  I  19€3w 

Inventory,  time  to  return,  SS  1443,  1450, 1451. 

Judgment  on  verdict,  time  to  enter,  S  664. 

Judgment,  relief  from,  time  to  move  for,  fi  473. 

Judgment,  time  of  entry  of,  f  664. 

Judgment,  vacation  of,  S  663 5^. 

Justice's  court,  answer  or  demurrer  to  amended  plead- 
ing in,  time  for,  S  860. 

Justice's  court,  demurrer  to  answer  In,  time  for,  |  857. 

Justice's  court,  demurrer  to  complaint  in,  time  for, 
S  854. 

Justice's  court,  judgment  in,  to  be  entered  at  close  of 
trial,  S  892. 

Justice's  court,  judgment  upon  verdict  in,  to  be  entered 
at  once,  S  891. 

Justice's  court,  summons  in  to  issue  within  one  year. 
i  840. 

Lease,  forfeiture  of,  time  to  apply  for  release  against. 
fi  1179. 

Legacy  or  devise,  petition  for  payment,  when  may  b« 
filed,  S  1658. 

Limitation  on,  for  issuing  and  returning  8nmmoQS» 
S  581. 

Mandamus,  notice  of  application  for  writ  of,  |  1088. 

Mechanics'  lien,  time  of  continuance,  |  1190. 

Mechanics'  lien,  claim  of,  time  of  recording,  %  1187. 

''Month"  means  calendar  month,  |  17. 

New  trial,  hearing  of  motion  for,  i  660. 

Notice  of  application  for  discharge  from  prison,  I  114i. 

Notice  of  hearing,  i  594. 

Notice  of  intention  to  move  for  new  trial,  time  to  lil«c 
I  669. 

Notice  of  motion,  time  of  service,  S  1006. 

Notice  of,  to  appear  on  petition  for  final  dlstribntloB, 
S  1664. 

Preferred  claim  of  servant,  time  to  dispute,  |  1207. 
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Public  administrator,  accounting  by,  S  1739. 

Public  administrator,  return  of  condition  of  estates 
by»  S  1786. 

Redemption,  H  702,  703. 

Rehearing,  Sfi  44,  45. 

Report  of  referee  or  court  commissioner,  time  to  make, 
S  643. 

Rules  of  supreme  court  take  effect  when,  S  130. 

Sole  trader,  petition  to  become,  time  to  file,  §  1813. 

Statement  on  motion  for  new  trial,  time  for  prepara- 
tion, amendment  and  settlement,  §  659. 

Statement,  service,  amendment  and  settlement,  time 
for,  f  661. 

Summons,  alias,  in  justice's  court,  time  for  Issuance, 
S  847. 

Summons  in  civil  action  in  police  court,  time  of  issu- 
ing, i  930. 

Summons,  time  for  issuance  of,  i  406. 

Summons,  time  to  issue  in  suit  to  quiet  title,  S  750. 

Summons  In  forcible  entry,  return  of,  S  1166. 

Summons,  when  to  be  issued  and  returned,  S  581, 
subd.  7. 

Surrender  by  bail  of  arrested  defendant,  time  for, 
fiS  488,  489. 

Will,  contest  of,  after  probate,  i  1327. 

Will,  contest  of  probate,  time  for,  S  1333. 

Will,  custodian  of,  within  what  time  to  produce,  f  1298. 

Win,  hearing  of  petition  for  probate,  S  1303. 

Wlll»  notice  of  time  appointed  for  petition  for  probate 
of,  S  1304. 

Will,  nuncupative,  time  for  probate  of,  f  S  1344,  1345. 

Within  which  an  act  is  to  be  done,  may  be  extended, 
S  1054. 

Within  which  summons  may  Issue  on  complaint,  S  406. 

TITLE,  abstract  of  in  partition,  iS  799,  800. 

Action  involving,  to  real  estate,  costs  allowed  of  course, . 

when,  i  1022. 
Adverse  claim,  action  to  determine,  i  1050. 
Code,  title  of,  i  1. 
Complaint  to  contain,  §  426. 
Cotenants  may  unite  in  suit  relating  to.  S  381. 


1066  TITLE— TRBSPA8S. 

Declarations  or  admlsBUms  of  predecessor,  admiBslblt^ 

f  1849. 
Defective  title  or  want  of  title  on  pai>ers,  |  1046. 
Issue  of,  evidence  of  continued  possesaioii  of  reaoto 
occupant,  i  1834. 
.  Parties  defendant  in  actions  involving,  S  379. 
Quieting,  SS  738-751.    See  Quieting  TiUe. 
TOLL.P  costs  of  course  in  action  involving,  |  lOtt. 
TOLL*QATE,  keeper  of,  exempt  from  jury  duty,  |  200. 
T0RT8|  definition  of  injury  to  person,  |  29. 
Definition  of  injury  to  property,  i  28. 
Joinder  of  actions  for,  |  427. 
Kinds  of,  i  27. 
TOWN,  mechanics'  liens  on  town  lots,  S  1191. 

Partition  of  property  included  in  townsite,  |  763. 
Service  of  summons  on,  (  411. 
TOWNSHIP,  change  in  boundary,  succession  of  justices. 

§  107. 
TRANSCRIPT,  compensation  of  reporter,  |  274. 
Justice's  court,  §  92. 
Of  docket  filed  in  another  county,  judgment  becomes 

lien  there,  §  674. 
Of  entries  in  justice's  docket,  prima  facie  evidence, 

§  912. 
On  transfer  of  cause  from  Justice's  to  superior  court, 

S  838. 
Reference  to,  on  hearing  of  motion  for  new  trial,  |  666l 
TRANSFER  of  action  to  another  court,  manner  of.  |  399. 
Of  action  to  another  court,  when  proper,  |  S97. 
See  Place  of  Trial. 
TRANSFERRED  CASE,  remittitur,  {  56. 
TREASON,  number  of  witnesses  to  prove,  |  1844. 

Proof  necessary,  S  1968. 
TREASURER:   See  Public  Administrator. 

Deposit  with,  §S  578,  2104.    See  Deposit  in  Court. 
State,    deposit    with    in    condemnation    proceedings, 
S  1254. 
TRESPASS,    decedent,   of,   action   tor   against   executor, 
S  1584. 
Executor,  action  for,  by,  I  1583. 
Justice's  court,  action  for,  in,  §  112. 
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Land,  on,  limitation  of  action  for,  S  88S. 
Personalty,  to,  limitation  of  action  for,  |  388. 
Timber  cutting,  |i  788,  784. 
TRIAL:   See  Inatmctions. 

Absence  of  party,  bringing  issue  to  trial  in,  |  594. 

Adjournment:    See  Adjournment. 

Agreed  case,  ifi  1188-1140. 

Argument,  case  may  be  brought  before  court  for,  when, 

i665. 
Argiunent,  order  ot  fi  607. 
Argument,  submission  of  case  without,  (  607. 
Argument,  reser?ing  case  for,  |i  664,  666. 
Argument,  case  reserved  for,  bringing  before  court, 

S  666. 
Calendar,  causes  must  be  entered  on,  S  698. 
Calendar,  causes  must  remain  on,  till  when,  S  698. 
Calendar,  dropping  cause  from,  |  698. 
Calendar,  restoring  cause  to,  |  698. 
Challenge  of  Jurors,  H  601-^08.    See  Jurors. 
Change  of,  where  county  designated  is  not  proper 

county,  fi  897. 
Changing  place  of,  for  convenience  of  witnesses,  (  897. 
Changing  place  of,  for  disability  of  Judge,  i  Sa^l. 
Changing  place  of,  tor  impartial  Jury,  §  897. 
Changing  place  of,  grounds  for,  |  897. 
Clerk  must  keep  register  of  actions,  §  1062. 
Clerk  to  take  testimony,  when,  S  1051. 
Compromise,  offer  of,  how  made  and  its  effect,  (  997. 
Conduct  of,  IS  607-619.  * 
Conduct  of,  powers  of  Judge,  f  S  177, 178. 
Contempt,  interference  with  is,  1 1209. 
Contempt,  SS  1209-1222.    See  Contempt 
Continuance,  costs  on,  S  1029. 
Continuance:    See  Continuance. 
Court,  by,  I  681. 

Deposit  in  court,  Sfi  673,  2104.    See  Deposit  in  Court. 
Decision  of  court,  facts  found  and  conclusions  of  law 

must  be  stated  separately,  S  688. 
Decision  of  court  on  question  of  fact,  filing,  time  for, 

f  682. 
Decision  of  court  on  question  of  fact  must  be  written, 

i  682. 
Code  Ciy.  Proc— 89.  «r! 
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£<rror  disregarded  unless  substantial  rigtits  affeti^ 

i  476. 
Evidence:    See  Bvldenoe. 
Exceptions,  (S  646-658.    See  Exceptions. 
Findings  of  flust  and  conclusions  of  law  moat  ba  stated 

separately,  S  63S. 
Findings  of  fact  may  be  waiyed  how,  |  6S4. 
Hearing,  either  party  may  bring  issue  to,  f  594. 
Hearing  in  absence  of  party,  §  594. 
Hearing,  notice  of,  fi  594. 
Instructions:  See  Instmctlons. 
Interpreter,  when  to  be  summoned  and  sworn,  |  1894. 
Issue,  §fi  586-596.    See  Issue. 
Issues,  by  whom  triable,  ii  309,  591,  598. 
Issue  of  law,  proceedings  after  detfrmination  of,  f  63& 
Joint  debtor,  proceedings  against,  when  not  summoned 

in  original  action,  Si  989-994. 
Judgment  on  demurrer,  proceedings  after,  f  636. 
Judge,  powers  of  .in  conduct  of  proceedings,  f  177. 
Jury,  admonition  to,  on  separation,  f  611. 
Jury,  deliberation  of,  how  conducted,  |  618. 
Jury,  deliberation  of,  what  papers,  etc,  may  and  may 

not  take  with  them,  fi  618. 
Jury,  discharge  of  before  verdict,  retrial,  I  616. 
Jury,  how  and  when  waived,  I  631. 
Jury,  in  forcible  entry  and  detainer,  f  1171. 
Jury,  in  mandamus  proceeding,  f  1090. 
Jury,  polling,  {  618. 

Justice's  court,  in:    See  Justice's  Court,  ZIV« 
New,  Si  656-663^.    See  New  TriaL 
Notice  of  hearing,  f  594. 
Order  of  proceeding,  i  607. 
Order  of  proof,  in  general,  S  2042. 
Place  of:     See  Justice's  Ck>urt,  XIL 
Place  of,  SS  392-400.    See  Place  of  TriaL 
Police  court,  in.  Si  929-933.    See  Police  Court. 
•  Powers  of  Judge  in  conduct  of  proceedings,  §  177. 
Presumption  that  all  matters  within  issues  were  passed 

upon,  i  1963. 
Private,  in  what  cases  may  be  had,  i  126. 
Questions  of  fact,  when  for  jury,  |  2101. 
Questions  of  law  addressed  to  court,  i  2102. 
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Questloiis  of  law  and  fact,  IS  2101-2108.    Sea  Quea- 

tlottfl  of  Law  and  Fact. 
Beferee'8  flndinas  must  state  condnaionfl  of  law  and 

fact  separately,  S  648. 
Reference,  ifi  638-646.    See  Reference. 
Sick  Juror,  proceeding  in  case  of,  fi  615. 
Sittings  to  be  public,  |  124. 
Sittings,  when  may  be  private,  fi  125. 
Special  issue,  of,  not  made  by  pleadings,  I  809. 
Statement  on  appeal:    See  Statement. 
Submitting  controyersy  witbout  action,  S(  1188, 1140. 
Verdict:    See  Verdict. 
Verdict,  how  declared,  S  618. 
Verdict,  informal,  proceedings  on,  f  610. 
Verdict,  sealed,  rendered  during  adjournment,  (  617. 
Verdict  preyented,  retrial  of  cause,  fi  616. 
View  by  jury  of  premises,  conduct  of,  fi  610. 
View  by  jury  of  premises,  wben  allowed,  fi  610. 

TROVER,  action  for,  against  executor,  S  1684. 
Action  for  by  executor,  f  1688. 
Damages  for  cutting  and  carrying  away  trees,  §  733. 

TRUST  COMPANY,  UmlUtion  of  actions  against,  {  348. 

TRUST:  See  Trustee. 

Action  inyolying  validity  of  trust  under  will,  conclu- 

slyeness  of  determination,  |  738. 
Action  to  quiet  title  involying  trust  under  will,  will 

admissible,  f  738. 
In  realty,  writing,  necessity  of,  SS  1971,  1972. 
Jurisdiction  oyer  continues  afteir  distribution,  i  1699. 
Parties  in  suit  to  establish,  i  381. 

TRUSTEE:    See  Trusts. 

Account,  decree  settling  conclusive  if  affirmed  on  ap- 
peal, S  1701. 
Account,  settlement  of  after  distribution,  §  1699. 
Accounting  after  distribution,  procedure  for,  |  1699. 
Accounting  by  trustee  under  will,  fi  1699. 
Accounting  by  trustee  under  will,  citation,  S  1699. 
Accounting  by  trustee  under  will,  notice  of,  §  1699. 
Accounting  by  trustee  under  will,  procedure  in,  i  1699. 
Appeal  by,  dispensing  with  bond,  S  946. 
Appeal  from  settlement  of  account  of,  §  1701. 
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BeneflclarleB,  may  rae  withont  joining,  (  S6d. 

Compensation,  apportionment  among  tnwtetMi,  §  1700. 

Compenaation  of,  on  settnng  account  of»  after  distil- 
buUon,  H  1699, 1700. 

Corporation  as,  qnalilication,  oath,  bond,  I  1S48. 

Corporation  may  act  as,  i  184S. 

Corporation,  statute  autliorlzing  to  act  as,  p.  7C8. 

Corporation,  deposit  of  funds  with  and  redaction  of 
bonds,  pp.  769,  770,  §|  2,  4,  Stats. 

Costs  in  action  by  and  against,  f  1031. 

Declination  to  act,  proceedings  on,  %%  1702, 1708. 

Deposit  in  court  by,  of  subject  of  litigation,  f  572. 

Express  trust,  of,  who  is,  fi  369. 

Joinder  of  claims  against,  f  427. 

Presumption  that  he  has  conveyed  properly,  |  1963. 

Resignation,  duty  of  court  before  acceptance,  |  1702. 

Resignation  or  vacancy,  jurisdiction  in  cases  of,  f  1703. 

Vacancy  or  resignation,  appointing  on  application  of 
Interested  party,  i  1702. 

Vacancy,  appointment  to  fill,  notice  to  Interested  par- 
ties, i  1702. 

Vacancy,  undertaking  of  trustee  appointed  to  fin, 
i  1702. 

Vacancy  in  trusteeship,  how  filled,  S8  1702, 1703. 

TULARE  COUNTY,  acts  increasing  and  lowering  number 
of  superior  judges,  p.  766. 

TYPEWRITERS  exempt  from  execution,  f  690. 

TYPEWRITING,  writing  includes,  f  17. 

UNDERTAKING:    See  Bond;  Surety. 
Appeal  to  superior  court,  on,  §  978. 
Appeals,  H  940-949.    See  Appeals. 
Arrest  of  defendant,  on,  SI  482,  487. 
Arrest  of  defendant  in  justice's  court,  for,  (  862. 
Attachment,  in,  IS  589,  540,  664. 
Attachment  in  justice's  court,  on,  S  867. 
Attachment  of  vessel,  on,  i  818. 
Attachment  of  vessel,  on  discharge  of,  f  822. 
Commissioner  or  elisor  to  sell  incumbered  property, 

S  726. 
Costs  by  nonresident  or  foreign  corporation,  for.  f  lOSi. 
Costs  in  libel  and  slander,  to  cover,  p.  778,  Statm. 
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Court  commissioners,  power  to  take  and  approve,  |  259. 

Bllsor,  of,  to  sell  incumbered  property,  S  726. 

Guardian,  of,  receiving  proceeds  of  partition  sale,  S  7d4* 

Injunction,  upon,  §  629. 

Jurisdiction  of  Justice  in  action  on,  |  112. 

Municipality  need  not  give,  S  1058. 

Officer  need  not  give,  §  1058. 

Quo  warranto,  in,  §  810. 

Receiver,  of,  S  567. 

Receiver,  on  appointment  of,  S  566. 

Replevin,  in,  fiS  512,  514,  519,  520. 

Requisites  of,  in  general,  §  1057. 

Several  actions  on,  costs  and  disbursements  in  case  of, 

S  1023. 
State,  county,  city,  town  or  officer  need  not  give,  S  1058. 
Supplementary  proceedings,  in,  S  715. 
Time  for  filing,  extension  of  time  for,  S  1064. 
Trustee   appointed   to   fill   vacancy,   undertaking   of, 

§  1702. 

VNITED  STATES,  documents  of,  how  proved,  fi  1918. 
Includes  what,  S  17. 
Judicial  record  of,  how  proved,  ft  1906. 
Public  writings,  effect  of  and  how  proved,  |  1924. 

UNLAWFUL  DETAINER,  t|  1159-1179.  See  Forcible  En- 
try and  Detainer. 

UNMARRIED  FEMALE  may  recover  for  own  seduction, 
«  374. 

USAGE,  evidence  of,  S  1870. 

Local,  governs  actions  concerning  mining  claim,  ft  748. 

USURPATION  OP  OFFICE  AND  FRANCHISE,  appeal 
from  Judgment  that  one  is  usurping  office  does 
not  stay,  S  949. 

Arrest  of  defendant,  fi  804. 

Attorney  general,  proceedings  by,  |{  803-810. 

Complaint  in,  i  804. 

Complaint,  what  may  state,  |  804. 

Complaint  may  set  forth  name  of  person  entitled, 
I  804. 

Costs,  when  defendant  liable  for,  i  809. 

Damages  may  be  recovered  by  claimant,  |  807. 

Fine  for,  S  809. 
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Information,  i  803. 

Judgment,  where  defendant  guilty,  {  809. 

Judgment  in  favor  of  claimant  entities  him  to  office; 
I  806. 

Judgment  may  determine  rights  of  either  or  both  par- 
ties, S  806. 

Judgment  may  determine  rights  of  incumbent  and 
claimant,  S  805. 

Oath  and  bond  of  claimant  on  taking  oSce,  {  80€. 

Parties,  |  808. 

Proceedings  when  several  claimants,  fi  808. 

Scire  facias  abolished,  |  802. 

Undertaking  in  action  for,  S  810. 

VACANCY,  judge's  office,  effect  of,  fi  184. 
Justice's  office,  in,  $  915. 
Justice's  office,  how.fllled,  i  111. 
Proceedings  in  court  not  affected  by,  f  184. 
Superior  judgeship,  vacancy  in,  §  70. 
Supreme  judgeship,  vacancy  In,  §  42. 

VACATION,  arbitrator's  award,  ot,  |  1287. 

Arrest,  vacation  of,  i  603. 

Arrest,  vacation  ot^  order  for,  {  604. 

Judgment,  of,  grounds  for,  fi  663.    See  Judgments. 

Order  refused  by  another  judge,  S,  183. 

Superior  court  may  vacate  its  judgment,  in  what  cases^ 
i  663. 
VARIANCE.    Failure  of  proof  and  not  variance,  wbes, 
f  471. 

Immaterial,  how  provided  for,  {  470. 

Material,  how  provided  for,  f  469. 

Material,  when  only  deemed  to  be,  (  469. 

Variance  between  allegation  and  proof,  amendmeat 
i  469. 

What  not  deemed  to  be,  (  471. 

VENDOR  AND  VENDEE.  Guardian  decreed  to  make  con- 
veyance where  vendor  becomes  incompeteiit 
fi  1810. 

VENUE:   See  Place  of  Trial. 

VERDICT,   amount  of  recovery,  jury   must   Had. 
H  626,  627. 
Chance,  new  trial,  |  667. 
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Counterclaim  set  up,  {  626. 

Courts  open  any  day  to  receive,  1 184. 

Death  after.  Judgment  on,  i  669. 

Declared  how,  i  618. 

Directing  findings  upon  particular  questions  of  tauct, 

§  625. 
Entry,  manner  of,  S  628. 
BSxcepted  to,  deemed,  S  647. 
Exception  to  form  of,  S  648. 

Failure  to  enter  judgment  on  dismissal,  |  581,  subd.  6* 
Forcible  entry  and  detainer,  in,  i  1174. 
General,  defined,  f  624. 
General,  when  may  be  rendered.  S  625. 
In  actions  to  recover  realty,  S  740. 
In  proceedings  against  joint  debtors,  S  994. 
In  proceedings  to  contest  probate,  §  1314. 
Interest  on  to  be  included  in  judgment,  $  1035. 
Informal  or  Incorrect,  proceedings  in  case  of,  §  619. 
Is  general  or  special,  S  624. 
Judgment  not  supported  by,  notice  of  motion  to  set 

aside  and  hearing  of,  §  6685/^. 
Judgment   not   supported   by   verdict,   setting   aside, 

i  663.    , 
Judgment  on,  when  to  be  entered,  |  664. 
Judgment-roll,  as  part  of,  S  670. 
Jury,  discharge  of  before  retrial,  |  616. 
Justice's  court,  in,  §  891. 
Polling  jury,  |  618. 
Prevented,  retrial  of  cause,  S  616. 
Replevin,  in,  §  627. 
Review  of,  on  appeal,  S  956. 

Sealed,  rendered  during  recess  or  adjournment,  |  617« 
Special,  defined,  §  624. 
Special,  entry  of,  S  628. 

Special,  inconsistent  with'  general,  controls,  S  625. 
Special,  judgment  rendered  in,  to  be  entered,  i  628. 
Special,  must  be  filed  and  entered,  |  625. 
Special,  order  reserving  case  to  be  entered,  S  628. 
Special,  requisites  of,  §  624. 
Special,  vacation  of  judgment  entered  on,  §  663. 
Special,  when  may  be  rendered,  i  625. 
Three-fourths  jury  may  render,  {§  613,  618. 
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Vacation  of  on  court's  own  motion,  groonds  for,  f  60. 

Will  contest,  in,  1 1314. 

Written,  must  be,  fi  61S. 
VERIFICATION,  accusation  against  attorney  to  be  yeriiled. 
S  291. 

Affidavit  may  be  used  for,  S  2009. 

Answer,  fi  487. 

Application  for  dissolution  of  corporation,  Terlflcatkni, 
S  1229. 

Complaint  in  action  against  yessel  to  be  verlfled,  |  815. 

Ejection  contest,  statement  to  be  verified,  |  IIXS. 

Genuineness  and  execution  of  instrument  in  oomplalnl, 
when  admitted,  S  447. 

Genuineness  and  execution  of  written  instmment  im 
answer  admitted,  unless  denied  under  oath, 
i  448. 

Genuineness  and  execution  of  instrument  are  not  ad- 
mitted, when,  i  449. 

Injunction,  complaint  for  must  be  verified,  I  527. 

Opposition  to  application  to  become  sole  trader,  fi  1815. 

Petition  for  sale  by  guardian  to  be  verified,  i  178L 

Petition  for  sale  of  real  estate  of  decedent,  f  15S7. 

Petition  to  perpetuate  testimony  to  be  verified,  i  2081 

Pleadings,  verification  of,  §  446. 

Return  of  sales  to  be  verified,  i  1575. 

Statement  in  election  contest,  verification  of,  |  1115. 

VESSELS,  Si  818-827.    See  Shipping. 
VESTED  RIGHTS  not  affected  by  code,  |  8. 
VIEW  OF  PREMISES  by  jury,  |  610. 

WAGES,  exemption  of  from  execution,  S  690. 

Lien  for:   See  Lien. 

Preferred  claims,  SS  1204-1207. 

Seamen's,  §{  825,  826.    See  Shipping. 
WAIVER.    Demurrer  not  waived  by  filing  answer  at 
time,  S  472. 

Findings,  waiver  of,  S  634. 

Jury,  of,  ii  592,  631. 

Jury  in  justice's  court,  of,  how  affected,  |  888. 

Mechanics'  liens,  of,  f  1201. 

Objections  to  complaint,  when  waived,  |  484. 

Service  on  ward,  guardian  may  waive,  S  1722. 
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SummoBB,  waiyer  of  issuance  of,  S  406. 
Summons  in  Justice's  oourt,  of,  S  841. 
Sureties,  waiver  by  failure  to  object,  fiS  618,  1 89. 
Undertaking  on  appeal,  of,  |  940. 
Undertaking  or  deposit  on  appeal,  of,  i  948. 

WAR  as  cause  for  removal  of  court,  S  142. 

Limitation  of  actions,  how  affected  by  war,  S  864. 

WARRANT  for  salary  of  justice  of  peace,  §  108. 

WASTE,  administrator,  removing  for,  S  1486. 

Civil  officer  to  inform  public  administrator  of,  i  1731. 
Cutting  or  Injuring  trees,  damages  for,  |  733. 
Damages  for,  iS  732-736. 

Decedent,  of,  action  for,  against  executor,  S  1684. 
Blnjoining  executors  pending  application  to  prove  lost 

will,  i  1341. 
Bnjoining  pending  foreclosure,  S  745. 
£Mction,  after,  contempt,  S  1210. 
Bxecution  sale,  injury  done  after  and  before  delivef^, 

§  746. 
Sixecutor,  action  for,  by,  {  1683. 
Guardians,  by,  §  782. 
Joint  tenants,  by,  S  782. 
Restraining,  during  time  to  redeem  from  execution, 

§  706. 
Security  against,  on  appeal,  §§  946,  978. 
Tenants,  by,  S  732. 
Tenant  in  common,  by,  |  732. 
What  is  not,  fi  706. 

WATERS  as  boundaries,  S  2077. 

Condemnation    of,    damages,    rule    for    ascertaining, 

i  1248. 
Eminent  domain,  |  1238. 
Injunction    respecting,   vacation   or    modification    of, 

§  632. 
Injunction  to  prevent  diversion,  refusal  of,  bond,  §  630. 
Offense  on  lake  or  stream  in  several  counties,  venue 
of  action,  i  393. 
WELLS,    implements   for   putting    down,    exemption   of« 

I  690. 
WHARFAGE,  vessels  liable  for,  i  813. 
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WILLS. 

L  Execution  of;  codicils. 

II.  Production  of* 

III.  Doviteo  and  legacies;  actions  Involving  validity 

of  gift  under. 

IV.  Advancements. 

V.  Nuncupative  wills. 

VI.  Alteration  and  revocation. 

VII.  Probate  of. 

VIII.  Contest  before  probate. 

IX.  Contest  after  probate. 

X.  Probate  of  foreign  wills. 

XI.  Probate  of  lost  or  destroyed  wills. 

XII.  Evidence  affecting. 

XIII.  Appeals  In  probate  proceedings. 
Testamentary  guardian:    See  Quardian. 

4.    Execution  of;  codicils. 
Codicil,  will  includes,  §  17. 

To  be  executed  according  to  legal  formalities,  11961 
To  be  in  writing,  S  1969. 

II.  Production  of. 

Custodian  to  deliver  to  superior  court,  |  1298. 
Imprisonment  for  failure  to  produce,  fi  1302. 
Order  to  person  in  possession  of  to  produce,  |  1202. 
Penalty  for  nondelivery  of  to  probate  court,  fi  1298. 
Probate,  Judge  at  any  time  may  issue  orders  to  entoros 

production  of  wills,  I  1305. 
Production  of,  when  in  hands  of  third  person,  Imprisoih 

ment  to  enforce,  S  1302. 

III.  Devises  and  legacies;  actions  Involving  validity  of 

gift  under. 

Action  involving  validity  of  gift  or  trust  under,  con- 
clusiveness of  determination,  S  738. 

Action  to  quiet  title  involving  gift  or  trust  under,  win 
admissible,  S  738. 

Devises,  liability  for  debts,  i  1563. 

Devise  or  legacy,  petition  for,  on  giving  bond,  S  1668. 

Devise,  specific,  how  far  exempt,  f  1688. 

Devises,  specific,  liability  for  debts,  §  1663. 

Legacies,  liability  for  debts,  ft  1663. 
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Legacy,  need  not  be  paid  until  oonrt  ordera,  (  1M6. 

Legacies,  order  for  payment  of,  §  1661. 

Legacy,  petition  for  on  giving  bond,  §  1658.  , 

Legacy,  specific,  how  far  exempt,  |  1563. 

Legacies,  specific,  liability  for  debts,  fi  1563. 

IV.  Advancements. 
Determination  as  to,  S  1686. 
Heirs,  advancements  to,  fi  1686. 

V.  Nuncupative  wills. 

Appointment  of  executor  and  administrator,  procedure, 

S  1346. 
Contest  of,  procedure,  S  1346.  i 

How  admitted  to  probate,  i  1844. 
Maimer  of  appointment  of  executors,  S  1346. 
Notice  of  probate,  S  1346. 
Petition  for  probate,  requisites  of,  S  1344. 
Reducing  to  writing  and  filing,  S  1845. 
Time  for  probate,  S§  1844,  1345. 
Wbo  may  petition  for  probate  of,  |  1299. 

VI.  Alteration  and  revocation. 
Alteration  of,  how  effected,  §  1970. 
Revoked,  how,  |  1970. 

VII.  Probate  of. 
Certificate   of,  seal,  |  163. 
Conclusive  after  one  year,  S  1333. 
In  what  county  to  be  proved,  S  1294. 

Judge  disqualified  to  act,  in  what  cases,  |  1430. 
Judge  disqualified  to  act,  transfer  of  proceedings  and 

their  return,  Sfi  143M433. 
Judge  may  at  any  time  compel  attendance  of  witnesses, 

§  1305. 
Jurisdiction  over,  probate  of,  |  1294. 
Mailing  copies  of  notices  of  time  appointed  to  heirs, 

I  1304. 
Mailing  of  notices  of  petition,  notices  how  aadressed, 

fi  1304. 
Mailing   of   notices   of  time   appointed   for   hearing 

petition,  time  of,  |  1304. 
Non-appointment  of  attorney  by  court  does  not  in* 

validate,  I  1807. 
Olographic  will,  how  proved,  (  1809. 
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One  wltnegfl  suffident  If  no  contest,  when,  f  1308. 

Petition  for,  devisee  may,  §  1299. 

Petition  for  probate,  who  may  file,  §  1^99. 

Petition  for  probate,  contents  of,  |  1300. 

Petition  for  probate,  effect  of  defects  in,  f  1300 

Petition  for  probate,  failure  of  executor  to,  xorf^ture 
of  right  to  letters,  §  1801. 

Petition  for  probate  must  show  what,  §  1800. 

Petition  for  probate,  notice  of,  how  given,  §  1303. 

Petiton  for  probate,  notice  of,  how  served  on  executors, 
§  1304. 

Petition  for  probate,  notice  of,  proof  of,  §|  1304, 1306. 

Petition  for  probate,  notice  of,  publication  or  p9f*^"g 
of,  §  1303. 

Petition  for,  clerk  to  set  for  hearing,  |  1303. 

Petition  for,  hearing  of,  time  for,  ft  1303. 

Petition  for,  mailing  notices  to  executors,  §  1304^ 

Petition  for,  personal  service  of  notice  equivalent  to 
mailing,  |  1304. 

Probate,  petition  for,  personal  service  of  notice,  time 
for,  §  1804. 

Revocation,  probate,  when  revoked,  |  1330. 

Revocation  of  prior  letters,  §  1423. 

Revocation  of  probate.  Jury  trial,  8  1330. 

Revocation  of  probate,  effect  of,  §  1331. 

Revocation,  effect  on  powers  and  liabilities  of  execu- 
tors or  administrators,  {  1331. 

VI 1 1.    Contest  before  probate. 
Absence  of  subscribing  witnesses  to  be  accounted  for, 

§  1315. 
All  subscribing  witnesses  in  county  to  be  examined, 

§  1815. 
All  testimony  to  be  filed  by  clerk,  §  1318. 
Any  one  interested  may  contest,  ft  1307. 
By  attorney  appointed  by  court  as  a  bar,  ft  1307. 
Certificate  of  proof  to  be  attached  to  will,  ft  1317. 
ContesUnt  is  plaintiff,  ft  1312. 
Demurrer,  proceedings  where  sustained  or  overmledv 

ft  1312. 
Demurrer  to  opposition,  grouBids  of,  f  1813. 
Impaneling  Jury,  ft  1313. 
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Issues  when  tried  by  jury  and  when  by  court,  {  1812. 

Jury  trial,  mode  of,  §  1313. 

Judgment  to  be  entered  on  special  yerdict,  |  1814. 

Judgment,  will  and  proofs* to  be  recorded,  §  1314. 

Jury  to  return  special  verdict,  §  1314. 

May  be  through  guardian  or  attorney,  §  1307. 

Of  nuncupative,  how  conducted,  §  1346. 

Proof  of  handwriting  of  testator  and  subscribing  wit- 
nesses, §  1816. 

Proof  of  subscribing  witnesses  to  be  reduced  to  writing, 
I  1314. 

Testimony  of  other  than  subscribing  witnesses  ad- 
missible  to  prove  sanity  and  execution,  when, 
§  1315. 

Testimony  reduced  to  writing  and  signed,  admissibility 
in  subsequent  contests,  ft  1316. 

Trial  by  court,  mode  of,  S  1315. 

Will  and  certificate  of  proof  to  be  filed  and  recorded, 
S  1318. 

Written  opposition,  service  of,  §  1312. 

Written  grounds  of  opposition  to  be  filed,  |  1312, 

IX.    Contest  after  probate. 
Annulment  of  probate,  §S  1330,  1331. 
Citation  to  parties  interested,  S  1328. 
Costs,  who  to  pay,  §  1332. 
Hearing,  §  1329. 
Issues,  how  tried,  §  1329. 
Jury  trial,  )  1330. 
LimiUtions,  §S  1327, 1838. 
Limitations,  effect  of  disabilities,  |  1388. 
May  be  made  within  year»  |  1327. 
PeUUon,  I  1327. 
Probate  annulled,  when,  |  1830. 
Proof  of  service  of  citation,  ft  1329. 
Time  to  contest,  extensi&n  in  case  of  disability,  1 1888. 
Trial  by  court,  ft  13S0, 

X-    Probate  of  foreign  wills. 
AdmiHsion  of  to  probate,  ft  1324. 
Hearing  proofs  of  probate  of,  ft  1324. 
Letters  to  issue  on,  when,  ft  1824. 

Code  CIt.  Proc.— 90. 
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May  be  recorded  In  county  where  testator  left  property. 

§  1322. 
Notice  of  petition  for  letters,  )  1823. 
Petition  for  letters,  §  1823. 
Proceedings  on  production  of,  I  1323. 
To  be  recorded,  when  and  where,  |  1322. 

XI*    Probate  of  lost  or  destroyed  wills. 
Certificate  of  contents  to  be  filed  and  recorded,  1 134S. 
Destroyed  fraudulently  during  lifetime,  §  1339. 
Existence  at  time  of  testator's  death  to  be  proved, 

S  1339. 
Granting  letters,  I  1340. 
Must  be  proved  by  two  witnesses,  I  1339. 
Must  have  existed  at  time  of  death,  except  when,  1 1839. 
Proof  of  execution  and  validity  to  be  taken,  §  1338. 
Proof  of,  notice  to  persons  interested,  |§  1338,  1840. 
Proof  of,  testimony  to  be  reduced  to  writing,  §  1388. 
Provisions  to  be  proved  by  two  witnesses,  f  1839. 
Provisions  of  to  be  certifiea  and  recorded,  |  1340. 
Restraining  executor  during  proceeding  to  prove,  §  1341. 
Testimony  to  be  reduced  to  writing  and  certified,  1 1840. 
Who  may  petition  for,  §  1299. 

XM«     Evidence  affecting. 
Evidence  of  instrument  itself  to  be  produced,  §  19€9. 
Olographic  will,  how  proved,  §  1309. 
Parol  evidence  affecting,  admissibility,  %  1856. 
Secondary  evidence  of  contents,  8  1969. 

XIII.    Appeals  In  probate  proceedings. 
Appeal  lies  from  what  orders  respecting  will,  §  963. 
Order   admitting   or   refusing   admission   to   probate 

appealable,  §  963. 
Orders  or  Judgment  relating  to  validity  of  will  appeal* 
able,  §  963. 

WITNESSES:     See  Evidence. 

Absence  of,  postponement  of  trial  for,  |  595. 

Accomplice  as,  S  2061. 

Affirmation,  form  of,  §S  2094,  2097. 

Aflirmation,  in  place  of  oath,  S  2097. 

Answer  questions,  bound  to,  $  2065. 

Answer,  what  questions  need  not  answer,  S  2065. 
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Answer  questioiui,  all  pertinent  Queetions  must  be 

answered,  f  2064. 
Answer  questions,  must,  as  to  conviction  of  felony, 

§  2065. 
Arbitration  proceedings,  at,  |  1284. 
Arrest  of,  disobeying  snbpcena,  |  ld98. 
Arrest,  failure  to  obey  subpcsna,  issuance  of  warranty 

1. 1993. 
Arrest  of,  affidavit  that  he  is  witness,  |  2069. 
Arrest  of,  discharge,  S  2070. 
Arrest,  who  may  discharge,  §  2070. 
Arrest,  wrongful,  damages  for,  §  2068. 
Arrest  of,  liability  of  officer  making,  ft  2069. 
Arrest  of,  liability  of  party  causing,  fi  2068. 
Arrest,  privilege  from,  §  2067. 
Arrest,  warrant,  contents  of,  |  1994. 
Arrest,  warrant,  how  executed,  ft  1994. 
Arrest,  warrant,  to  whom  directed,  ft  1994. 
Arrest,  wrongful,  when  a  contempt  of  court,  §  2068. 
Attend,  bound  to,  ft  2064. 
Attendance,  power  of  court  to  compel,  ft  128. 
Attendance,  power  of  judicial  officer  to  compel,  ft  177. 
Attendance  not  compelled  unless  within  thirty  miles, 

ft  1989. 
Attendance,  time  for,  ft  1987. 
Attendance,  in  probate,  judge  may  compel  at  any  time, 

ft  1305. 
Attorney  as,  ftft  1881,  1882. 

Changing  place  of  trial  for  convenience  o^  ft  897. 
Child  under  ten  as,  ft  1880. 
Clergyman  as,  ft  1881. 
Clerk  to  take  testimony,  when,  ft  1051. 
Compelled  to  attend,  not,  unless  within  thirty  miles, 

ft  1989. 
Compelled  to  testify  when  present,  ft  1990. 
Compelling  to  produce  books  and  papers,  ft  1000. 
Competency  of,  in  general,  ft  1879. 
Competency,  who  not  competent,  ft  1880. 
Contempt  by,  ft  1209. 
Contempt  in  justice's  court,  ft  906. 
Contradicting,  by  party  producing,  ft  2049. 
Credibility  of,  evidence  to  show,  ft  1870. 
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Credibility  of,  may  be  attacked,  S  1S79. 

Credibility,  greater  number  of  do  not  control,  f  2061. 

Cross-examinatloii  defined,  S  2046. 

Cross-examination,  right  and  extent  of,  §  2048. 

Cross-examinatiion,  when  may  begin,  §  2046. 

Cross-examination,  not  heard  unless  subject  to,  f  1846. 

Decedent,  who  may  not  testify  of  fact  occurring  during 
lifeUme  of,  |  1880. 

Decedent's  estate,  examination  of  person  suspected  of 
embezzling,  |  1460. 

Defined,  §  1878. 

Depositions,  §§  2019-2088.    See  Depositions. 

Deposition  of,  on  postponement  of  trial,  ft  6M. 

Detaining,  contempt,  §  1209. 

Direct  evidence  of  one  sufficient,  §  1844. 

Direct  examination  defined,  §  2046. 

Disqualified  as  referee,  (  641. 

Docket  of  Justice  of  peace  must  contain  names  of,  1 91L 

Election  contest,  enforcing  attendance  at,  §  1120. 

EiXamination.  court  must  control  mode  of,  ft  2044. 

Examination,  oral,  defined,  ft  2006. 

Examination  must  be  in  presence  of  persons  affected, 
f  1846. 

Examination,  protection  of  witness,  ft  2066. 

Examination,  use  of  affidavits  to  obtain,  ft  2009. 

Examination  of  ];>ersons  suspected  of  embezzling  de- 
cedent's estate,  ft  1460. 
.  Exclusion  of,  by  court,  ft  126. 

Exclusion  of,  on  examination  of  others,  ft  2043. 

Expert,  laws  of  other  states,  ft  1902. 

Expert,  may  decipher  writing,  ft  1863. 

Expert,  opinion  of,  in  general,  ft  1870. 

False,  in  part,  ft  2061. 

Fees  of,  ft  1987. 

Foreign  country,  ft  ft  2024*2028.    See  Deposittons. 

Good  character,  evidence  of,  when  allowed,  ft  2062. 

Handwriting,  opinion  respecting,  ft  1870. 

Husband  and  wife  as,  ftft  1881,  1882. 

Impeachment  of,  by  party  producing,  ft  2049. 

Impeachment  of,  limitation  on,  ftft  2061,  2062. 

Impeachment  at,  manner  of,  ftft  2061,  2062. 

Inspection  of  writing  shown  to,  ft  2064. 
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Interested  p«rty  as,  §  1880. 

Interpreter,  contempt  by,  ft  1884. 

Interpreter,  when  to  be  summoned  and  swcnm,  |  1884. 

Judge  as.  I  1888. 

Juror  as,  §§  602, 1883. 

Juror,  trial  of  challenge,  witnesses,  |  608. 

Leading  question  defined,  ft  2046. 

Leading  questions  on  cross-examination,  ft  2048. 

Leading   questions   on   direct   examination,   whether 

allowed,  ft  2046. 
Lunatic  as,  ft  1880. 

Memorandum,  refreshing  memory,  ft  2047. 
Memorandum,  right  to  testify  from,  ft  2047. 
Modes  of  taking  testimony,  ft  2002. 
Oath,  afiirmation  in  place  of,  ft  2097. 
Oath  or  affirmation,  only  heard  upon,  ft  1846. 
Oath  of,  form,  ft  2094. 
Oath  of,  varying  form  of,  ftft  2095,  2096. 
Officer  as,  ft  1881. 

On  trial  of  challenge  of  Juror,  ft  608. 
One  person  not  affected  by  act  of  another,  ft  1848. 
One  sufficient,  ft  1844. 
Opinions,  in  general,  ft  1870. 
Opinion  of  subscribing  witness,  ft  1870. 
Oral  examination  defined,  ft  2005. 
Order  of  proof,  how  regulated,  ft  2042. 
Other  than  subscribing,  may  testify  to  writing,  ft  1941. 
Party  as,  ftft  1879, 1880. 
Party,  interested,  as,  ft  1880. 
Perpetuating  testimony,  ftft  2088-2089. 
Personal  knowledge,  confined  to,  ft  1845. 
Physician  or  surgeon  as,  ft  1881. 
Power  of  court  to  compel  attendance,  ft  128. 
Power  of  Judicial  officer  to  compel  attendance  of,  ft  177. 
Presence  of  person  affected  necessary,  ft  1846. 
Presumed  to  speak  truth,  ft  1847. 
Presumption  that  witness  speaks  truth,  how  repelled, 

ft  1847. 
Prisoner,  deposition  of,  ftft  1995,  1997. 
Priest  as,  ft  1881. 
Prisoner,  how  brought  in  as,  ft  1995. 


1074  WrrNSBSSB. 

Prisoner,  on  whose  motion  produced,  f  199$. 

Prisoner  as,  how  examined,  |  1997. 

PrlTUege  of,  ^  2066. 

Privileged  commuBieationa,  la  gm— al,  |  USA. 

Protection  of.  In  general,  |  2066. 

Public  officer,  as,  fi  1881. 

Recalling,  discretion  of  court,  ^  2050. 

Re-examinatlon  of,  |  2050. 

Referee,  disauallfled  as,  S  641. 

Refreshing  memory,  §  2047. 

Refreshing  memory,  manner  of,  §  2047. 

Refusal  to  imswer  or  be  sworn  a  contempt,  §  1209. 

Relations  which  disqualify,  fi  1881. 

Religious  belief  does  not  disqualify,  |  1879. 

Subpcena,  disobedience  to,  forfeiture  for,  |  1992. 

Subpoena,  disobedience  of,  a  contempt,  |  1209. 

Subpoena,  disobedience  of,  damages  for,  §  1992. 

Subpoena,  disobedience  ot,  striking  out  complaint  or 

answer,  §  1991. 
Subpoena,  disobedience  to,  how  punished,  |  1991. 
Subpoena,  for  what  issued*  S  1986. 
Subpoena,  how  Issued,  §  1986. 
Subpoena,  how  served,  §  1987. 
Subpoena,  how  served  on  concealed  witness,  ^  1988. 
Subpoena  for,  defined,  fi  1985. 

Subpoena  may  require  production  of  books,  etc,  1 1985. 
Subpoena,  person  present  In  court  compelled  to  testify 

without,  §  1990. 
Subpoena,  to  be  served  so  as  to  give  time  for  attend- 

ance,  §  1987. 
Subpoena  to,  deposition  to  be  used  out  of  state,  fiS  2036. 

2037. 
Subscribing,  defined,  §  1935. 
Subscribing,  mark,  S  17. 

Subscribing,  opinion  of  as  to  sanity  of  testator,  8  1870. 
Subscribing,   other   witness   may   testify   to   writing, 

fi  1941. 
Subscribing,  proof  of  will  by  one,  §  1308. 
Subscribing,  proof  of  writing  by,  S  1940. 
Supplementary  proceedings,  at,  |  718, 
Swearing,  manner  of,  §  2096. 
Testimony  of:    See  Evidence. 
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Warrant  to  bring  in,  |  1998. 
Warrant  to  bring  la,  contents  of,  S  1^94* 
Writing  shown  to,  may  be  Inspected,  §  20S4. 
•  Who  competent,  in  general,  S  1879. 
Who  not  competent  as,  ft  1880. 
Who  not  excluded  as,  I  1879. 

WORDS  AND  PHRASES.    Abbreviations,  8  IM. 
"Action"  includes  special  proceedings,  §  868. 
Affinity,  §  17. 
Agreement,  §  1866. 
Construed  according  to  context  and  a.pproTed  usagai 

§  16. 
County  Includes  city  and  county,  S  17* 
Depose,  |  17. 

Joint  authority,  words  giving,  ft  15. 
Masculine  gender,  (  17. 
Month,  §  17. 
Oath,  f  17. 
Person,  §  17. 
Personal  property,  §  17. 
Plural  number,  words  in,  §  17. 
Present  tense,  words  in,  I  17, 
Process,  §  17. 
Property,  |  17. 
Real  property,  |  17. 
Seal,  S  14. 
Section,  §  17. 
Signature,  §  17. 

Singular  number,  words  In,  |  17. 
State,  §  17. 
Subscription,  (17. 
Technical  words  and  phrases,  |  16. 
Testify.  §  17. 

Typewriting,  writing  includes*  |  17. 
United  States,  §  17. 
WiU,  I  17. 
Writ,  I  17. 
Writing,  I  17. 

WRITINGS:   See  Written  Instruments. 
Includes  what,  S  17. 
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WRIT8»  defined,  S  17. 

Power  of  Jodgeato  grant  and  hear  at  ohamb«r8»  St  1^ 

lee. 

Seal,  necessity  of,  S  168. 
Service  in  case  of  nonresident,  f  1015. 
Superior  Judge,  power  of,  to  issue,  f  76. 
Superior  court  may  issue  what  writs,  |  76. 
Supreme  court,  power  of,  to  issue,  |  51. 
Telegraph,  service  by,  f  1017. 

WRIT8  OF  ASSISTANCE:   See  Assistance. 

WRITS  OF  POSSESSION:     See  Assistance. 
Condemnation  proceedings,  in  f  1264. 
In  suit  to  determine  adverse  claim,  f  380. 

WRITS  OF  PROHIBITION*  fS  110M105.    See  Prohibmon. 

WRITS  OF  REVIEW*  If  1067-1097.    See  Review,  Writ  oL 

WRITS  OF  SCIRE  FACIAS,  abolished,  f  802. 

WRITTEN  INSTRUMENTS,  acknowledgment  at,  ^  1946. 
Acknowledgment  proves  writing,  |  1948. 
Adverse  possession  under  written  instruments,  |f  32^ 

823. 
Alteration,  burden  of  explaining,  |  1982. 
Ancient,  presumption  in  regard  to,  §  1963. 
Ancient  writings,  comparison,  how  made  In  case  a( 

§  1945. 
Called  for  and  Inspected  may  be  withheld,  |  1939. 
Certificate  to,  form  of  and  how  executed,  §  1923. 
Construe,  court  must,  fi  2102. 
Contents  of,  evidence  as  to,  §  1870. 
Contents  proved,  how,  §  1855. 
Copy  of  instrument  is  secondary  evidence,  |  1830. 
Custody  of  adverse  party,  in,  notice  to  produce,  1 1938. 
Decedent,  entries  by,  admissibility,  S  1946. 
Decedent,  writings  of,  when  admissible,  |  1946. 
Deciphering,  experts,  §  1863. 
Destroyed,  proving  contents,  |  1855. 
Entries  copied  from  one  book  in  another,  when  deemed 

originals,  §  1947. 
E«vidence  of  execution  not  necessary  ,wfaett,  §  1942, 
Evidence,  parol,  aftectlng,  |  1856. 
Executed,  how,  §  1933. 
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BxecuUon*  admission  of»  §  1942. 

Execution,  bow  proved,  SS  1940-1946* 

Execution  ot,  defined,  §  1938. 

Forelgin  language,  experts  may  testify  as  to  meaning, 
I  1863. 

General  acc^tatlon,  terms  to  be  construed  by,  S  3.361. 

How  proved  In  general,  8  1940. 

Handwriting,  how  proved,  S§  1943, 1944. 

Inspected,  writing  shown  to  witness  may  be,  |  2054. 

Inspection  of,  demand  for,  fi  449. 

Kinds  of,  public  and  private,  §  1387. 

Lex  loci,  controls  interpretation,  f  1357. 

Limitation  of  actions  on,  §  887. 

Lost  or  destroyed,  proving  contents,  |  1855. 

Notice  to  produce: .  See  Evidence,  VII. 

Notice  to  produce,  when  not  necessary,  $  1938. 

Original  must  be  produced,  S  1937. 

Offer  in,  to  pay  equivalent  to  tender,  S  2074. 

Official  documents,  manner  of  proving,  ft  1918. 

Other  witnesses  than  subscribing  may  testify  to,  1 1941. 

Over  thirty  years,  evidence  of  handwriting  by  com- 
parison, S  1945. 

Over  thirty  years,  presumed  genuine,  |  1963. 

Parol  evidence  of  contents,  ft  1870. 

Parol  evidence  to  explain  ambiguities,  1 1856. 

Part  in  evidence  all  may  be  proved,  ft  1854. 

Pleading,  genuineness  of,  how  admitted  or  contro- 
verted, ftft  447-449. 

Pleading,  in  Justice's  court,  ftft  886,  887. 

Possession  of  wrlting>by  adverse  party,  i  1865. 

Possession  of  by  adverse  party,  notice  to  produce, 
ft  1938. 

Possession  of  officer,  writing  in,  ft  1856. 

Presumption  that  it  is  truly  dated,  ft  1968. 

Printed  partly,  wilting  controls,  ft  1862. 

Private,  are  what,  ft  1889. 

Private,  certificate  of  acknowledgment  prima  fade  evi- 
dence of  execution,  ft  1948. 

Private,  public  record  of,  how  proved,  ftft  1894,  1919. 

Private,  sealed  and  unsealed,  ft  1929. 

Private,  deemed  whole  agreement,  ft  1866. 

Proof  of,  ft  1941. 
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FroYed  by  witness,  must  be  read  before  bJs  tesUmoojr 

closed*  i  a064. 
Public,  books,  etc.,  entries  in,  |  1980. 
FubUc,  oertiflctttei,  wbat  it  must  state,  f  19SS. 
Public,  certified  copies  of  must  be  supplied,  I  1891. 
Public,  dtisen's  right  to  inspect  and  take  copy,  |  1892. 
Public,  custodian  of  bound  to  ai\e  certified  copies, 

I  1893. 
Public,  defined,  §  1888. 
Public,  kinds  of,  S  1894. 
Public,  officer  to  give  copy  of,  §  1893. 
Public  and  private,  |  1887. 
Public,  are  wbat,  |  1888. 
Public,  classes  of  judicial  records,  §  1894. 
Public,  classes  of,  laws,  fi  1894. 
Public,  classes  of,  official  documents,  |  1894. 
Public,  classes  pf,  public  records  of  private  writing 

I  1894. 
Public,  Inspection  of  by  dUiens,  §  1892. 
Public,  laws,  statutes,  etc.,  IS  1896-1903. 
PubllQ,  official  documents,  proof  of,  I  1918. 
Public,  of  territories,  effect  of  and  how  proved,  |  1924. 
Public^  of  United  States,  effect  of  and  how  proved, 

I  1924. 
Public,  of  United  States  or  territory,  how  proved, 

t  X924. 
Public,   state  or  county,   certified  copy   admlnlhls^ 

f  1901. 
Seal  makes  no  difference,  |  1932. 
Sealed  may  be  abolished  by  unsealed,  |  1932. 
Secondary,  copy  of  instrument  is,  I  1830. 
Shown  to  witness,  may  be  inspected  by  opponent, 

S  2054. 
Surrounding  cireomstances  admissible,  tf  1856, 186(^ 
Written  words  control  printed,  S  1862. 
WRONGFUL  DEATH,  damages  for,  f  877. 

Quardiaa  may  sue  for  death  of  ward,  ^  376. 

Heirs  may  sue  for,  f  377. 

Limitation  of  action  for,  %  339. 

Parent  may  sue  for  death  of  minor,  S  376. 

Representatives.. when  may  sue  for,  §  377. 

Who  may  be  sued  for,  §§  376,  377. 
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WRONGS.   Definition  of  injury  to  person,  | 
Definition  of  injury  to  property*  S  28. 
Joinder  of  actions  for»  S  427. 
Kinds  of,  I  27. 

YUBA  COUNTY.   One  superior  judge  for  Yuba  and  Sutter 
counties,  |  66. 
Separate  Judges  for  Sutter  and  Tuba  counties,  p.  766, 
SUts. 
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